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PHKFACE 

In ilu pit St III tdilion this book is published m one volume. 
P.iits 1 and II dtal ^^lth the fifeneial pimciples of the Law of 
t’t'iili i( ts ind liuts The outline of the la'w of evidence which 
followttl has !)*tn omitted horn this edition. 

Put III \i tht book deals with Meicantile Contracts, 
( oi stituliiur tiu itniauKlti of the book, including a new section 
un llm , Iliu-Puiohast and Cicdit Saks Theie has also been 
iiulndtd. h>i tin sakt ol completeness, Part IV dealing with 
Vibitiahon It is hoped that Paits III and IV will meet the 
MiiuiuiiKiits <»f ♦vammations in Conimeicial LawN 

In this^ edition Mr. Bam Chedlow has been responsible 
0)1 Pul III, Cliiptiis II, III, ami IV (Master and Servant; 
Indt limits , I It , Bailmtnls. ttc.). Chapter V, Sections II, III 
(line, Iliu -Pint hist, ttc , Liens, etc.) and Chapter VI 
(Xe,rotiabk Instiumtnts) and Pait IV (Arbitration) and also 
f 1 tht Table of Casts and Indtx. 
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A. M. WiLSEEEE. 
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inaxoiPLKs 


OF THE 

LAW OF COXTEACTS ANE TOETS 


GEXKR.VI, IXTROnrCTION 

The subject-matter of this book consists mainly of the general 
principles of the law of contracts and torts and some details of 
the rules governing particular kinds of contracts and torts. 

For the present it is sufficient to say that the law of contracts 
is concerned with the obligations which are incurred by a person 
who makes a promise which is legally binding upon him, while 
the law of torts is concerned with the duties which are imposed 
by law upon everyone to refrain from unlawful interference with 
the rights of others or unjustifiably causing damage to others. 

Tlic law of contracts and torts is frequently described as 
Tho Common Law ”, but this description is only partly 
accurate. It is true to this extent, namely, that the law of 
coiuracts and torts was originally settled by the Common Law 
Courts and administered in accordance with le^al principles. 
It is, however, inaccurate in two respects. In the first place the 
law of contracts and torts was only a small portion of the law 
administered by the Common Law Courts, which were at first 
principally concerned with settling the Common Law of property 
and of crime. In the second place, since the Judicature Act, 
1878, the law of contracts and torts has been trovemed not only 
by legal but also by eejuitabic principles. 

The Common Law and the Courts of Common Law by which 
it w'ab ‘-c+tled were o.i outcome of the Xorman Conquest and of 
the dcUrminatioii of William the Conqueror and his successors 
to make the royal authority supreme in all matters. 

Through the diversity of its sources and the method of its 
administration the law of England had, before the Conquest, 
no national character. 
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GENERAL INTEODUCmON 


‘-i 


The gieatei part was ol Sa\on origin, but in the east the 
Danes had, from the latter part of the ninth century, been in 
possession of Northumbria, £ast Anglia and the eastern half 
of Mercia, where for some time they letained their own legal 
institutions. 

Moreover, even the Sa\on law Vras not unitoim. The 
mvasions of the Sa\.ons had resulted in the foi nation, by 
different tribes and at consideiable l^tel^als ol t me, of 
numerous independent settlements, each of which is i^otciied 
by Its own customs. These settlements coalesced into t n. king- 
doms of the Heptarchy, o%er vhich No'»*thunibiia, WeSNev and 
Mercia successively became predominant. The result ^ as Ihit, 
after the north-eastein ^la^t of England passed into the hands 
of the Danes, Iheie weie thiee mam bodies of law — the Wesse's. 
law, the Meieiin law and the Dane law. These, thouiyh siMi^ir 
m their geneial characteristics, differed in detail, n 1 wtie 
everywhere modihed by the old local customs, which were of 
great diversity 

From the reign of Alfred there is an unbroken ser cs of ’ iws 
enacted by successive Kings with the assent of the ^^ltLnlc^*■^lot, 
the sjpieme Council of the Kingdom. But these l>ws uc lor 
the most part merely con pilatmns of existing custom w ith some 
amendments and additions. 

Local custom was fostered by the methol ir v nich Vk ’ iw 
was admmisteied. No centralised jud c a’ s^^stem existed ii d 
each shire and hundred had its own independent communil 
Court m which its freemen dispensed justice in acccid iice wu i 
cheir own practice. Bat where pe^soLS ol the highest nk '* t 
concerned and in nnrters in ch justice hid beei iclustd >> 
the local Courts, a supieue n J extrao jur sd <. on «s 

exercised by the King and Wite lagemet 

Except that tne boiman i^idil sisccn^ v ^ ippnc « ti» ii 
held by fif^e tenure a’^d t’ it the eccVsi ist il o Is i c c 
"separated from the secular Courts, the Conquest t i«+ ciu cd 
tew changes in the law oi i^-s adnun si i+(n fichii 

jurisdiction was still e ercised m the loca^ Cju ts 1 c lO 
consisting principally of the Co irts ot the snne, no \ own is 
the county courts the hundred Couits, the miioi u 


(a) The«e count j couit-s aie ditotmcl ficm the modem count % i 1 * 

was cieated by the Coant\ (oiirts \ct 1816 ind wliobe urisdicinn is tntiu 
statutory 
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Couits (b) and the borough Courts (c). The Witenagemot 
was, howe\er, replaced by the Cwia Rtgtby which was both 
King’s Council and KmoN Couit and exeicised, by means of a 
permanent body of ro\al officials, juiisdiction o'vei all Pleas of 
the CroTvn, /.t., matters, whether of a cnnimal or civil 
nature, in which the King's luteiest was concerned. 

But in the reign of Henij II the foundations of a new legal 
system were laid, piincipally hy the following means : — 

1 The foimation of a pcimancnt central Court, which later 
bccaiiiC the Couit of Common Bench or Common Pleas, 
with ordmar\ juiisdiction m all cnil disputes between 
subject and subject in which the King’s inteiest was not 
concerned. 

2. The diMSion of the kingdom into circuits legularly Msited 
b> itineiant justices ol the Kmg’s Court who sat m the 
count\ court and thus impiessed the new royal law upon 
the old populu jiMice (d). 

3. The legulai giint to a plaintiff of the io\al writ for the 
pui-pose of compLiIiT g a defendant to appear befoie the 


lb) lox a ds i nl iht p c N imin pemd the iiinchi l ot hoMing a 
Couit indtpti lent it h hundtea Cuuit lequcnth \t.sttd in gieat and 
owiiei f i > I 1 n 1 li 111 \ tn ih^ lLiiif)iiU juii diction 
beuim un iti i i 1 i\ loi i r i m oi 1 li me lentil thcie o the iijfht 
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GENERAL INTRODUCTION 


The greater part was ol Saxon origin, but in the east the 
Danes had, from the latter part of the ninth century, been in 
possession of Northumbria, East Anglia and the eastern half 
of Mercia, where for some time they retained their own legal 
institutions. 

Moreover, even the Saxon law was not uniform. The 
invasions of the Saxons had resulted in the formation, by 
different tribes and at considspable intervals of time, of 
numerous independent settlements, each of which was governed 
by its own customs. These settlements coalesced into the king- 
doms of the Heptarchy, over which Northumbria, Wessex and 
Mercia successively became predominant. The result was that, 
after the north-eastern part of England passed into the hands 
of the Danes, there were three main bodies of law — ^the Wessex 
law, the Mercian law and the Dane law. These, though similar 
in their general characteristics, differed in detail, and were 
everywhere modified by the old local customs, which were of 
great diversity. 

From the reign of Alfred there is an unbroken series of laws 
enacted by successive Kings with the assent of the Witenagemot, 
the supreme Council of the Kingdom. But these laws are for 
the most part merely compilations of existing custom with some 
amendments and additions. 

Local custom was fostered by the method in which the law 
was administered. No centralised judicial system existed and 
each shire and hundred had its own independent communal 
Court in which its freemen dispensed justice in accordance with 
their own practice. But, where persons of the highest rank were 
concerned and in matters in which justice had been refused by 
the local Courts, a supreme and extraordinary jurisdiction was 
exercised by the King and Witenagemot. 

Except that the Norman feudal system was applied to land 
held by free tenure and that the ecclesiastical Courts were 
"separated from the secidar Courts, the Conquest at first caused 
few changes in the law or its administration. All ordinary 
jurisdiction was still exercised in the local Courts, henceforth 
consisting principally of the Courts of the shire, now known as 
the county courts the hundred Courts, the manorial 


(a) These I'ounly courts aie di&tincl from the modern countv court, whicli 
A\a3 creati*d by the Count\ (’ourtg Act, 1846, and whose jurisdiction is entiieiv 
statutory. 
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Courts (b) and the borough Courts (c). The Witenagemot 
was, however, replaced by the Curia Regis, which was both 
King’s Council and King’s Court and exercised, by means of a 
permanent body of royal officials, jurisdiction over all Pleas of 
the Crown, i.e., all matters, whether of a criminal or civil 
nature, in which the King’s interest was concerned. 

But in the reign of Henry II the foundations of a new legal 
system were laid, principally by the following means : — 

1. The formation of a permanent central Court, which later 
became the Court of Common Bench or Common Pleas, 
with ordinary jurisdiction in all civil disputes between 
subject and subject in which the King’s interest was not 
concerned. 

2. The division of the kingdom into circuits regularly visited 
by itinerant justices of the King’s Court who sat in the 
county court and thus impressed the new royal law upon 
the old popular justice (d). 

8. The regular grant to a plaintiff of the royal writ for the 
purpose of compelling a defendant to appear before the 


(b) Towards the end of the pre-Nonnan period the franchise of holding a 
Court independent of the hundred Court was frequently vested m great land- 
o'\vners. After the introduction of the feudal system this territorial jurisdiction 
became universal and every lord of a manor had, as incidental thereto, the right 
to hold a Court Baron for his free tenants and to exercise a civil jurisdiction 
analogous to that of the hundred Court. 

(c) The boroughs also had, even before the Conquest, begun to acquire 
various privileges, including the right to hold a Court similar to the hundred 
Court. After the Conquest these privileges were, in very many cases, granted 
or confirmed by royal charters, 

(d) The itinerant justices were an outcome of the practice, which began 
soon after the Norman Conquest, of sending commissioners through the 
country to transact royal business of various kinds Under Henry II this 
practice became systematic and ilinorant justices were sent out regularly, 
sometimes to hold a general eyre in order to inquire into all “pleas of the 
Crown”, I.C., all Crown bl^Hine^s, whether administrative, fiscal or judicial, 
but somoliines with a more limited authority. Of these limited commissions 
the most important w'as the commission of assize. This was merely a com- 
mission to take possessory assizes, which were civil proceedings for the 
recovery of the possession of land, and though these proceedings fell into 
disuse and v^ere abolished in 1833, the modem Judges of assizo stul sit under 

a commission of assize. To this commission thore subsequently became** 
incident the jurisdiction to try civil cases commenced in the Courts of Common 
Pleas or King’s Bench. This nm pnus jurisdiction was ci’cated by the 
Statute of Westminster II (13 Edw. 3, st. 1, c. 30), and wa^ so called because, 
in cases to which the statute applied, the sherifi was directed to summon 
jurors to Westminster from the county in which the case originated unless 
oeforo the date specified in the writ the justices should come into that county. 
Tho provisions of the Statute of Westminster were extended by later statutes, 
and it is by virtue of their nisi prius jurisdiction that the Judges of assize now 
try civil cases. In the exercise of their ordinary criminal jurisdiction the 
itinerant justices sat, and the Judges of assize still sit, under commissions of 
Oyer and Terminer and of Gaol Dwivery. 


4 


GENERAL INTRODUCTION 


King^s Court and thus removing a cause from the local 
jurisdiction. 

By these means suitors were attracted from the local Courts 
to the Royal Court and so the process began by which all the 
old laws and the new Norman law were gradually welded into 
one uniform body of judge-made and royal law which was of 
general application and became the Common Law of the 
Kingdom. 

The local Courts were not abolished and many survive to the 
present day, though, with some exceptions (e), their powers are 
in abeyance. But, as a result of causes which it is beyond the 
scope of this book to discuss, they gradually sank into insignifi- 
cance and most of their jurisdiction passed to the King’s Courts 
which, by the end of the reign of Henry III, had become 
definitely separated from the Council and consisted of the three 
distinct Courts of King’s Bench, Common Pleas and Exchequer. 

The original functions of these three Courts were as follows : 
The King’s Bench took cognisance of crime and all such matters 
as directly concerned the Crown, except matters of revenue. To 
the Exchequer, which soon after the Conquest existed as a depart- 
ment of the Curia Begis, though not as a separate Court, was 
appropriated the cognisance of matters of revenue; and to the 
Court of Common Fleas that of all civil suits between subject 
and subject. But by the use of fictions each of the other Courts 
encroached upon the province of the Common Pleas and acquired 
jurisdiction over all personal actions (/). 

After the separation of the Courts from the Council, the King 
still continued to exercise jurisdiction in the Council. 
Accordingly, when the remedies given by the Courts were 
inadequate or could not be obtained, a practice arose of seeking 
relief by a petition addressed to the King in Coimcil. On the 
hearing of these petitions the Council was presided over by 
the Chancellor, who, though originally only the chief secretary 
to the Council, became, in the reign of Edward I, the chief 
royal minister. Later it became customary to present petitions 
^directly to the Chancellor, and by an ordinance of Edward III 
it was decreed that all such matters of “ grace ” should be deter- 
mined by the Chancellor, who thus became a judicial officer 
possessing a power of exercising extraordinary interference with- 
out any regard to the Common Law rules. The jurisdiction 
of the Chancellor was much extended under Richard II, and 


As, ihe Biisifl Tolzey (’ourl and the Liverpool Couit ot Passage, 
and, in London, the Mayoi’s Court and Oily of London Court (now united). 

(/) Sm* p. 7 
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from the Tudor period the Chancery was a distinct Court with 
its own procedure and rules. 

The value of the Chancery process lay in the fact that it 
was a Court of Conscience acting in personam^ and compelling 
the defendant himself to do what was just and equitable. Thus, 
instead of the Common Law remedy of damages, the Chancery 
might decree specific performance of a contract or grant an 
injunction to restrain a tort, and might compel obedience by the 
imprisonment of the defendant. So also, while the Common Law 
only gave damages for fraud, Equity might rescind a contract 
which had been induced by fraud. But, unlike the remedies of 
the Common Law Courts, all equitable remedies were discretion- 
ary and were not granted when the Common Law remedy was 
adequate or where the conduct of the plaintiff disentitled him to 
relief, as, 6.g., where he was endeavouring to enforce a contract 
which, though not actually illegal, was inequitable. 

Both Common Law and Equity were modified and extended 
by statute. The term ‘‘Common Law” is therefore used to 
denote (i) the law declared by judgments of the Courts of Com- 
mon Law (jus non scriptum), as distinct from statute law (jus 
scriptum) ; (ii) the law administered by the Common Law Courts, 
whether jus scriptum or jus non scriptum, as distinct from the 
rules of Courts of Equity. It is also used to denote the law 
administered by the Common Law Courts as opposed to the law 
administered in special Courts, as, for example, the law 
merchant. 

The law merchant passed through three stages. In the first, 
which ended at the beginning of the seventeenth century, it was a 
special law administered by special Courts for merchants only. In 
the second stage, which lasted until the middle of the eighteenth 
century, it was recognised by the Common Law Courts as a body of 
customs binding only on merchants. During the third stage it has 
been a collection of customs incorporated into the law and binding 
upon all persons, whether or not merchants. And it may 
extended to include new mercantile customs (g). 

By the Judicature Act, 1878 (h), the administration of law^ 
and equity was fused into one system and the jurisdiction of the 
Court of Chancery and the Common Law Courts was transferred 


(g) Goodurin v. Roharts, L. B. 10 Ex., at p. 352; 45 L. J. Ex. 748; 
Bechuanaland Exploration Co., v. London Trading Bank, [1898] 2 Q. B. 658; 
67 L. J. Q. B. 986; Edelstein v. Schuler d Go., [1902] 2 X. B. 144; 71 L. J. 
X. B. 572. 

(h) This Act and the subsequent Judicature Acts have been repealed (save 
for a few provieionsl and re-enacled by the Supreme Court of Judicature (Oon- 
solidation) Act, 1925 fliereinafter referred to as the Judicature Act, 1925). 
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to the Supreme Court of Judicature, consisting of (i) the Court of 
Appeal, and (ii) the High Court of Justice, divided into five 
Divisions, namely, the Chancery Division, the Queen’s Bench 
Division, the Common Pleas Division, the Exchequer Division, 
and the Probate, Divorce, and Admiralty Division. But by an 
Order in Council of 1880 the Queen’s Bench Division, the 
Common Pleas Division and the Exchequer Division were con- 
solidated into ihe Queen’s Bench (now King’s Bench) Division. 
The distinction between law and equity was not abolished, and 
the difference between legal and equitable rights and remedies 
still exists, but law and equity are administered concurrently and 
every Division ot the High Court must take notice of and give 
effect to all legal and equitable rights, estates, liabilities and 
defences and can give any relief which before 1878 could be given 
either by the Court of Chancery or the Common Law Courts (t). 
But in dealing with legal rights it must regard legal rules, and in 
dealing with equitable rights and remedies it must regard 
equitable rules 0t). 

Bys. 25 (11) of the Judicature Act, 1878 (/)s it was, however, 
provided that in any case in which there is any conflict between 
the rules of equity and the rules of law with reference to the same 
matter, the rules of equity shall prevail. 

The law of contracts and torts is based upon the law 
governing the writs and actions which came into existence in the 
Courts of Common Law. 

The writ by which proceedings were commenced in those 
Coinrts was in form a royal mandate, issued from the Chancery 
as the secretarial department of the Council, sealed by the Chan- 
cellor and addressed to the sheriff of the county in which a wrong 
had been committed. It contained a statement of the cause of 
complaint and required the sheriff to command the wrongdoer to 
remedy it, and, on his failure to do so, to summon him before 
the King’s justices. 

The authority of the Court was thus derived from the writ, 
'’which, since it set out the ground of complaint, defined and 
determined the cause of action. 


it) Jiidicitiiie Act, 1923, ss. 3G — 41, re-enactmg similar provisions of the 
.Tudu’oiiiie Act, 1873. A step in this diiection had already been taken by the 
roinnioii Ijan Piocednic Aet, 1851, whieh gave a limited equitable jurisdiction 
lo the C’Dinriion Ljn Cnuits, see Bnllen k Ijcake’s Pleadings (3rd ed), p. 666. 

(k) hc« Sioll \. ri8951 2 Ch. 603; 6! I;. J. Ch. 821; Colls y. Home 

and ('olo>unl S/orrs, ri904] A. C., at p. 188; 73 L. J. Ch. 484. 

(l) Rg-l’ acted (uiih the addition oi Iho 'words "subject lo the express pro- 
visionh of an> otlur Act ”) by s. 44 ol the Judicature Act, 1925. 
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Writs were at first few ia number and adapted only to certain 
specific wrongs which were described in formal language. 

To remedy this deficiency the Chancery adopted the practice 
of issuing writs super casum, i.e., writs which, since the com- 
plaint could not be described in the technical language of any 
existing writ, set out the whole of the facts which were alleged 
to constitute a cause of action. 

This practice was temporarily checked by the Provisions of 
Oxford (1258), which provided that no writs should be sealed 
without the consent of the King in Council. It was neverthe- 
less restored by the Statute of Westminster JI (m), which, how- 
ever, provided that such writs super casum should be issued 
only where the facts were in consvmtli casu with facts to which 
one of the existing writs was applicable (n). 

The writs issued as a result of this Statute produced the 
actions known generally as actions “on the case”, by means 
of which the greater part of the law of torts was developed. 

All actions were originally classified, according to the nature 
of the remedy, as real, personal, or mixed. Real actions were 
those brought for the specific recovery of lands, tenements or 
hereditaments; personal actions were those brought to recover 
a debt or personal chattel or damages for a breach of contract 
or other injury; mixed actions were those in which both damages 
and the recovery of freehold were claimed. Real and mixed 
actions were abolished by the Real Property Limitation Act, 
1888, with the exception of the action of ejectment, which was 
a mixed action, and three real actions; the latter, however, 
disappeared imder the Judicature Act, 1878, and the action 
of ejectment was replaced by an action for the recovery of land, 
which still possesses some peculiar characteristics. 

Personal actions were from the time of the Restoration 
divided into two classes, namely, those founded on contract 
and those founded on tort, but it was not until a much later 
period that the line between contract and tort was clearly 
drawn, and until modem times there remained considerable 
doubt as to the proper classification of certain kinds of 
actions (o). 


(m) 13 Bdw. 1, c. 24. 

(n) Pee P. A. Landon, “ The Action on (he Ca"c and the Statute of West- 
minster IT ”, Law Quarterly Review, Jan. 1936. There is an alternative view , 
namely, that the action on the cas' or.amated in the Statute. 

(ol See Finlay v. Ghtmey, 30 Q. B. D., at p. 608 ; 67 L. J. Q. B. 247 ; 
Stnehnr v. Brougham, [19141 A. C., at p. 116; 88 L. J. Ch. 466. 
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The personal actions that were in most common use before 
the Judicature Act, 1878, were the actions of Trespass, Replevin, 
Detinue, Debt, Covenant, Case, Trover (or Conversion), and 
Assumpsit. 

Trespass was an action of tort which lay to recover damages 
for any direct and forcible interference by the defendant with 
the possession of the plaintiff’s land or goods or any direct 
or forcible injury to the person of the plaintiff. 

Replevin was an action of tort which lay for the recovery 
of specific goods which had been wrongfully distrained or other- 
wise unlawfully taken out of the possession of the owner. 
Originally it lay only for an unlawful distress, and, although it 
was occasionally employed as an alternative to trespass, doubts 
were raised as to whether this was correct (p). 

Detinue was an action of tort which lay for the recovery of 
specific goods wrongfully detained from the person entitled to 
the possession of them and for damages for their detention. 

Debt was an action of contract for the recovery of a specific 
sum due (i) on records, z.e., judgments and certain kinds of 
recognisances, (ii) under a statute, (iii) under a covenant in 
a deed, (iv) under a simple contract, not made by deed, which 
had been fully performed by the plaintiff, as, e.g., where a 
specific sum was due for goods sold and delivered. 

Covenant was an action of contract which lay to recover 
damages for the breach of a covenant contained in a deed, other 
than a covenant to pay money. 

Case (q) was an action of tort which lay for consequential 
damages resulting from a wrong or breach of duty on the part 
of the defendant. 

The most common form of case was for damages resulting 
from a wrong analogous to a trespass. Thus, if A threw a 
log into a highway and, in throwing it, struck B, an action of 
trespass would lie because the injury was direct and immediate. 
If, however, B subsequently fell over the log and was injured, 
trespass would not lie, but, as the wrong was analogous to 
trespass, an action of trespass on the case lay (r). So also 
trespass would not lie for an injury to incorporeal property 
or to property in which the injured person had only a rever- 
sionary interest, but an action of case would lie for any such 
injury which was analogous to a trespass. 


ip) See Mcnme v. Blake, 6 B. & B. 842 ; 25 L, J. Q. B. 399. 
(q) Ste ante, p. 7. 

if) See Scott v Shephetd, 2 W. Bl. 892 ; 3 Wilson 403. 
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The writ of case was not, however, applicable only to wrongs 
analogous to trespass; it was used to extend and supplement 
other writs. And it was finally settled that, if no other remedy 
was available, case would lie whenever a plaintiff had suffered 
loss or damage through the breach of any duty owed to him 
by the defendant, and also whenever there had been a violation 
of any absolute right of the plaintiff, although he had suffered 
no actual damage, because the law presumes damage from 
the violation of an absolute right (s). 

In some cases also, where an act was an immediate injury and 
also caused consequential damage, a plaintiff might bring either 
trespass or case (t). 

The action of case thus became of very wide application and 
was a most important factor in the development of the law of 
torts. 

Trover (or Conversion) was a special form of case. It lay 
for the value of goods which the defendant had wrongfully taken, 
used, destroyed or otherwise dealt with in a manner inconsistent 
with, and intended to deny, the rights of the person entitled 
to their possession. 

Assumpsit was an action of contract which lay for the 
recovery of damages for the breach of a promise, express or 
implied, not made by deed. In origin, as will be explained 
later, it was an action of case. But ultimately it assumed 
numerous forms and became the most general action of contract. 

The procedure in these actions was in the highest degree 
technical and a mistake in any step was fatal to the party 
who made it, however substantial might be the merits of 
his case. Accordingly, until the Judicature Act, 1878, a plaintiff 
might fail because he had chosen the wrong form of action {u), 
or had failed in his pleadings to express his claim in a way that 
was legally accurate, although he would have succeeded if he 
had chosen a different form of action or used the correct 
language {x). 


(s) See Ilammerton v. Dysarl (Eail^y [1016] A. C., at pp. 69-71; &5 L J. 
CL. 33. 

(t) See Bullen & Leake’s Pleadings (3rd ed.)« p. 370; VoTCton v. Harderny 
4 B. & 0. 553. 

(u) “ The torm oE the action is decisive Goodtitle v. North, 2 DongL, at 
p. 584, per Lord Mansfield. See also Orton v. Butler 5 B. & Aid. 652; 
Williams v. Holland, 10 Bmg. 112; 2 L. J. 0. P. 190. 

(as) See, e,g,, Bracegtrdh v. Hmcks, 9 Bs. 361; 23 Tj. J. Bx. 120, where 
the plaintiff’s failure was due to his claiming as a debt a sum which, techni- 
cally, was damages. 
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Pleadings were, and still are, the means of formulating the 
grounds of the claim put before the Court by the plaintiff and 
the answer of the defendant to that claim. 

They were at first made oraDy, in open Court, in the presence 
and under the superintendence of the Judges. Their object was, 
as it still is, to ascertain the specific points of fact or law which 
were affirmed by one party and denied by the other. When 
this result was attained the parties were said to be “ at issue ” 
(exitum)i that is to say, at the end of their pleadings, and the 
questions for decision were termed the “ issues 

An entry of the writ with an official minute of all the 
pleadings and steps in the action and of the judgment was 
made on a parchment roll called the ‘‘ Record ”, which was 
preserved as a perpetual and conclusive testimony of the matters 
recorded. 

In the reign of Edward III the practice of pleading orally 
and in open Court was superseded by that of delivering pleadings 
in writing, which were entered on the roll by counsel for each 
party alternately. 

Under Edward IV the practice was again changed and the 
written pleadings were delivered by the pleaders to each other 
before entry on the Record. 

When the pleadings were written, they began with the 
declaration ” of the plaintiff, setting out Us cause of action. 
The declaration might contain several “ counts ”, either based 
on different facts or alleging different causes of action from 
the same facts. 

The defendant, in answer, might either demur or plead. 

A demurrer was an admission that, for the purposes of the 
action, the facts alleged in the declaration were true but a denial 
that they were sufficient in their legal effect to support the 
plaintiff’s claim. An issue of law was thus raised, wUch was 
decided by the Court. 

If the defendant could not dispute the sufficiency in law of 
-'the declaration his course was to plead. Pleas were of two 
kinds, namely, picas dilatory and pleas peremptory or in bar. 
The former merely raised some formal objection to the proceed- 
ings, the most usual kind being a plea ‘‘in abatement”, by 
which the defendant set up some matter such as the non- 
joinder of a necessary party, wUch precluded the plaintiff from 
recovering upon the writ and declaration as framed. A plea 
in bar answered the cause of action by setting up some facts 
which defeated it. It might be either (i) a “ traverse ”, i.e., a 
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general denial of liability or a denial of some particular allega- 
tion in the declaration ; (ii) a confession and avoidance, by which 
the defendant admitted the facts alleged in the dedaration but 
stated new facts which avoided their legal effect, as, e.g., a plea 
of justification or excuse or a plea that the original cause 
of action had been discharged; (iii) a plea of estoppel, which 
will be explained later. 

If the defendant pleaded, the next step was a ** replication ” 
by the plaintiff, who might, in turn, either demur or plead. In 
tMs way the pleadings continued until some definite issue of 
law or of fact was raised, those subsequent to the replication 
being termed, respectively, the ** rejoinder ”, “ surrejoinder ”, 
rebutter ” and ” surrebutter ”. 

The principal defect of this system of pleading was its 
formality and the complicated rules by which it was governed. 
For every kind of declaration, demurrer or plea there was in 
practice a formula from which no departure could be made. 
Another fault which it had was that, in certain cases, both 
parties might plead conclusions of law without disclosing the 
facts on which they relied. This was the case in certain counts 
termed the common indebitatus counts, which were used in 
actions for the recovery of a specific sum of money, as, e.g., 
money lent, money due for goods sold and delivered and money 
received by the defendant for the use of the plaintiff. A 
plaintiff might, for instance, without disclosing any of the facts, 
simply frame his count for ** money payable by the defendant 
to the plaintiff for money received by the defendant to the use 
of the plaintiff ”. In answer to this the defendant, likewise 
without disclosing any of the facts upon which he rdied for 
his defence, might simply plead that ‘*he never was indebted 
as alleged”. 

On the other hand it bad many merits. It conduced to 
accuracy of thought and expression, it made clear the issues 
that arose for determination, and by its means the Courts 
gradually evolved the rules which, except in so far as altered' 
by statute, still determined what facts a plaintiff must plead 
and prove to establish the cause of action which he sets up and 
what answers are open to a defendant. 

After some important modifications by the Uniformity of 
Process Act, 1882, and the Common Law Procedwe Acts, 1852 
— 1860, the old system of pleading was entirely swept away by 
the Judicature Acts, 1878 and 1875, and the Rules of Court made 
under those Acts, which, in effect, abolished forms of actions. 
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An action in the High Court is now commenced either by a 
writ of summons or an originating summons (y). The latter 
is used principally in certain matters which are dealt with in 
the Chancery Division and in which there are no pleadings. 

A writ of summons, by which proceedings are usually begun, 
is served on the defendant and commands him to ** cause an 
appearance to be entered for him 

It must be indorsed with a statement of the nature of the 
claim made or of the relief or remedy required in the action (z). 
This indorsement may be either a general indorsement or 
a special indorsement. 

A general indorsement merdy states the nature of the claim 
and need not set forth the precise ground of complaint or the 
precise remedy or relief to which the plaintiff considers him- 
self entitled. Forms of general indorsements are prescribed by 
the Rules and must be used, with such changes as may be 
necessary in the circumstances of the case. 

Examples are: — 

(1) Tho plaintiff’s claim is £300 whereof £100 is for the 
price of goods sold and £200 for money lent. 

(ii) The plaintiff’s claim is for damages for a libel con- 
tained in the Daily for Monday, January 20, 1936. 

Upon service of the writ the defendant, if he intends to 
contest the claim, must enter an appearance. The plaintiff 
must then deliver a Statement of Claim in which, without 
specifying any particidar form of action, he must set out all 
the material facts upon which he relies for his cause of action 
and must state specifically the relief which he requires, either 
simply or in the alternative (a). He may, and indeed usually 
must, set out the legal ground upon which he claims relief, but 
he must first set out the facts on which it is based. If, for 
instance, he is claiming money as “money received by the 
defendant for the use of the plaintiff”, he must set out the 
facts by reason of which he alleges that it was received to his 
"ase. In some cases, however, the writ may be specially indorsed 
with, or accompanied by, a Statement of Claim (6). 


ill) Tbcrc arc, however, some proceedings in the High Court which are not 
action'^, as r.j/., prorreclings lor divorce, which arc commenced by a “ petition ". 

(r) Uiiles of the Supreme Court (hereinafter referred to as E. S. C.) Order 
XI, T. 1. 

(a) K. S. C., OicltT XX, r. 6 . Thus, for example, the plaintiff may ask 
for the hp(‘CirK* perroniiancc of a contract or alternatively (if the result shows 
that 111 lb not entitled to specific porforiuance) for damages. 

(/*» it. S. C., Order III, r. 
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In answer to the Statement of Claim the defendant must 
deliver a Defence, 

Demurrers, with the practice relating thereto, have been 
abolished, but the defendant may still raise by his Defence any 
point of law, as, e*g., that the Statement of Claim discloses 
no cause of action (c). He may also, as formerly, either 
traverse any allegation of fact in the Statement of Claim or 
may set up new facts by way of confession and avoidance. And 
he may add to his Defence any Counterclaim that he has against 
the plaintiff, which will then be tried at the same time as the 
plaintiff’s claim. 

The plaintiff may then deliver a Reply and, if there is 
a Counterclaim, a Defence to Counterclaim (d). In his 
Reply he may, just as in a Defence, either raise an objection 
in point of law, or allege fresh facts by way of confession and 
avoidance, or simply “ join issue ” on the Defence, this being 
merely a compendious form of traversing all the material 
allegations in the Defence. 

A Counterclaim being in effect a cross-action, a Defence to 
Counterclaim is governed by the same rules as a Defence to a 
Statement of Gaim. 

In some cases there may also be a Rejoinder to the Reply 
and a Reply to the Defence to Counterclaim, but in practice this 
rarely occurs. 

The main rule governing all pleadings is that each party 
must set out all the material facts upon which he relies as 
constituting his ease. 

When the facts are ascertained it is the duty of the Court 
to see whether they give the plaintiff any cause of action, 
whatever may be its appropriate description. The plaintiff will 
therefore succeed if he establishes facts which, in any form 
of action, would have entitled him to the relief or remedy 
claimed (e). 

Although, however, forms of action have been abolished, the 
effect of the Judicature Acts must not be exaggerated. Form^ 
of pleadings are prescribed by the Rules of Court and should be 
followed as closely as the circumstances of the case allow. And, 
although a party will not fail merely because of a defect in 
the form of his pleading, he may incur costs through being 

(c) And in such a case the question of law may bo decided before the trial 
of the action : R. S, C., Order XXV, r. 2. 

(d) Order XXIII, rr. 1, 2. 

See Oakleih v. Luster, [1931] 1 K B., at p. 164; 100 L. J. K. B. 177. 
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compelled to amend it. or he may be deprived of costs which 
he would otherwise have been allowed (/). 

In several respects, moreover, the distinction between an 
action of contract and an action of tort is still of considerable 
practical importance (g). 

And, although the old system of pleading has gone, the prin- 
ciples which it settled as to the conditions requisite at Common 
Law for the maintenance of an action still remain applicable* 

Of these the most important are : — 

1. That no action lies for dammim absque injuria, though 

2. An action lies in some cases for injuria sine darnno* 

1. The mere fact that a person has suffered damage or pecuni- 
ary loss (dainnvm) does not entitle him to maintain an action 
unless it has been occasioned by a legal jury (injuria), that is to 
say, a violation of his legal rights. Damage eJone is not su£Bi- 
cient to give a cause of action ; there must be some right in the 
person damaged to immunity from the damage complained 
of” (h). 

2. On the other hand there may be a right of action for an 
injuria which is not accompanied by any actual damnum, because 
in some cases damnum is implied by law. This implication, 
however, occurs only where the injuria consists in the violation of 
an absolute right, as distinct from a qualified right. 

The foregoing rules are of less importance in actions of contract 
than in actions of tort, because every breach of contract is a 
violation of the rights of the party with whom the contract was 
made, and is also the violation of an absolute right, for which an 
action may be brought even in the absence of any actual loss or 
damage (#V 

In actions of tort, on the other hand, two matters have to be 
considered. In the first place it has to be determined whether the 
conduct of the defendant did in law amount to a violation of any 
right of the plaintiff. In the second place the nature of that right 
has to be ascertained. Some torts such as an ordinary trespass 
to land, are violations of absolute rights, so that damnum is 
implied and the plaintiff need not show that he has suffered any 


(f) Bou\h(t Ti Cnodmnu . [1<)28] 1 K B m;97L J K B. 268 
( /) S< c e ff I ost p 1(» iKJti (t) 

ih) Uammuion \ Difsatt (Entl), [1016 1 1 A C at p. 81; 86 L J 
Oi Oi, • ( NpiL'.'.ul III Paud \ U lU annon, 16 C B (n s ), at p 388, 
‘Then I. no ‘.uch tlun^' as a wionsj without supposing a light 'which is 
■V ion ted 

I/) Mai itti \ UilUatin 1 B A Ad 115, 9 L J (o s ) E B 42; 35 R E. 
820 NnhoUs \ Thi Ihct Sitqat Faftoiif, Ltd , [19361 Ch , at p 361. But 
a pLiintitl who oiil’v nominal damages ma\ bo depmed of costs. 
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actual damage. Others are merely violations of a Umited or 
qualified right, in which the injuria consists in the imjustifiable 
infliction of damage, so that without damage there is no right of 
action (A;). Thus, where land adjoins a highway, there is no 
absolute right to immunity from the trespasses of cattle that are 
being driven along the highway, but there is only a limited or 
qualified right to immunity from damage caused by the trespasses 
of the cattle through the negligence of the drover (1). 

The proceedings in an action of contract or tort are usually 
either in the High Court or the county court, though, as has been 
mentioned, there are still certain local Courts with various kinds 
of jurisdiction. 

By the Judicature Act, 1878, and an Order in Council of 
1880 (m), all matters formerly within the cognisance of the Courts 
of Quemi’s Bench, Common Pleas and Exchequer were assigned to 
the Queen’s Bench (now King’s Bench) Division. 

But whereas the old Common Law Courts took cognisance only 
at legal estates, rights and defences, and gave <nily legal remedies, 
the King’s Bench Division can, and must, take notice of equitable 
estates, rights and defences, and can grant equitable remedies, 
fmrmerly obtainable only from the Court of Chancery, as, for 
example, the equitable remedy of specific performance or an 
injunction. 

But among other matters assigned to the Chancery Division 
are included proceedings for the rectification and cancellation of 
deeds and other written instruments and the specific performance 
of contracts for the sale of land and leases. And, in practice, pro- 
ceedings for injunctions are commonly commenced in the Chancery 
Division. 

The powers of the coimty court are entirdy statutory and are 
exceedingly diverse. 

It has jurisdiction in respect of all personal actions of contract 
or tort — except for libel or slander or seduction or breach of 
promise of marriage — ^where the debt or damage claimed does not. 
exceed £200 (n). Where, however, the title to any corporeal or 


(V) See Wtlltamt v. Moiland, 2 B & 0 , at p 016; 2 L. J. (o s.) K B. 
191; 26 B. B. 679; Darley Mam Colliery v. Mttehell, 11 A. C., at pp til, 
412; 66 Tj J, Q. B 629, NieholU v. Ely Beet Suqai Factory, [1936] Ch 348. 
(Z) Tillett V. Ward, 10 Q B D 17; 62 L. J. Q. B. 61. 

(m) Ante, p 6. 

(n) County Courts Act, 1931, s iO Adminisliation of Justice (Miscellaneous 
Provisions) Act, 1988, s. 16 (1) 
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incorporeal hereditaments is in question its jurisdiction exists only 
where neither their value nor yearly rent exceeds £100, or, in the 
case of an easement or licence, neither the value nor yearly rent of 
the hereditaments over or in respect of which it is claimed exceeds 
£100 (o). 

It has also equitable jurisdiction in many matters, including 
(i) actions for specific performance of or for the reforming, deliver- 
ing up, or cancelling of any agreement for the sale, purchase, or 
lease, of any property, where the purchase-money or, in case of a 
lease, the value of the property, does not exceed £500 ; (ii) actions 
for relief against fraud or mistake in which the damage sustained 
or the estate or fund in respect of which relief is sought does not 
exceed £500 in value (p). 

And, in all actions within its jurisdiction, it may grant any 
relief or remedy which might be granted by the High Court, 
the remedy of an injunction (?)- 

In these matters its jurisdiction is concurrent with that of the 
High Court, but a plaintiff who succeeds in the High Court upon 
an action which could have been brought in the county court may, 
according to the circumstances, either be deprived of the costs 
which he would otherwise have obtained from the defendant, or 
may only be allowed such costs as he would have obtained if he 
had brought the action m the county court (r). 

The county court also has special jurisdiction under a very 
large number of statutes. And, in certain cases, an action may 
be remitted to the county court for trial whether or not it could 
have been commenced in the county court. 

Except where a special procedure is prescribed by a particular 
statute the proceedings in the county court commence by a plaints 
A summons is then issued and served by the bailiff of the Court 
upon the defendant. Except where the claim does not exceed 
40s. the plaintiff must with his plaint file particulars of his claim, 
a copy of which is annexed to the summons. These Particulars 
of Claim correspond to and are framed in the same way as a 
Statement of Claim in the High Court, and may be followed by 
^Particulars of Defence (with or without a Counterclaim) and by 
subsequent pleadings similar to those in the High Court. 


(o) Coiiniy Courts Ari, IIKU, s. 33. 

(p) Id.^ s. 52. 

(q) Id., s. 71. 

(r) See the Coimly (oiiilh Art, 3034, s. 47. In such a case, as well as 
m cases which are leimlied to the counly court for trial (infra), the Rules 
var\ according to whether the action is one of contract or tort. 
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PART I 

CONTRACTS 


CHAPTER I 

THE NATURE OF A CONTRACT— THE DIFFERENT KINDS OF 
CONTRACTS 

Section 1. — The Nature of a Contract, The classification of 
Contracts. The General Conations for the Maintenance of an 
Action of Contract in Modem Law. 

A contract comes into existence whenever a person by whom a 
promise is made (the promisor) thereby incurs towards the person 
to whom it is made (the promisee) a legal obligation to perform 
the promise, and the person to whom it is made acquires, as 
against the person making it, a legal right to require it to be 
performed. 

A quasi contract is said to exist in certain classes of cases in 
which, under the old system of pleading, a person who claimed 
payment of a sum of money was allowed to maintain an action of 
contract upon a fictitious allegation, which could not be traversed, 
that the defendant had promised to pay the amount claimed. 

Modern law bases all contractus! rights upon a promise or 
agreement, but this theory was unknown to the early Common 
Law and was for the most part due to the development of the 
action of assumpsit. 

The three principal Common Law actions of contract were, as 
already stated, the actions of covenant, debt and assumpsit (a). 

There was also an action of account which lay in certain cases 
to compel the defendant to render an account of money received by* 
him on behalf of the plaintiff. This action, however, fell into 
disuse and played little part in the growth of the law of contract. 
At the present day an action can always be brought lov an 
account of money received by the defendant on behalf of the 
plaintiff, but, except in very simple cases, it is brought in the 
Chancery Division. 

Neither the action of covenant nor the action of debt was 

... ■ , , ■■ — 1 ■ ■ — ■ . . — , . I ■ i,i,t 

(a) Ante, p. S. 

vr rr 
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originally based upon the breach of a promise or agreement made 
by the defendant. 

In debt, which was the earlier, the cause of action was the 
detention by the defendant of a specific sum of money which was 
regarded as the property of the plaintiff and which he alleged that 
the defendant debet et detinet (6). The plaintiff could there- 
fore succeed by proving that he had furnished to the defendant 
some quid pro quoy by virtue of which he claimed an equivalent 
sum of money. An action of debt could accordingly be brought 
for a liquidated sum due under an agreement which had been 
executed by the plaintiff and from which the defendant had 
received benefit, as, for example, a liquidated sum due for goods 
sold and delivered. 

In covenant the cause of action was originally based upon the 
lirant by deed of lands or rights, the deed being at first considered 
merely as conclusive evidence of the grant. Subsequently, how- 
ever, it became a rule of law that all promises made by deed, 
iacludmg promises to pay money, were legally bindmg because of 
the form in which they were made. 

For a long time no action lay for the mere non-performance 
of a promise not made by deed. This deficiency was, however, 
supplied by the development of the action of assumpsit from the 
action of case. 

An action of case, as we have already seen (c), lay whenever 
damage had been caused to the plaintiff by the breach of any 
duty owed to him by the defendant. And whenever the defendant 
had undertaken to perform something for the plaintiff and had 
actually commenced its performance an action of case would lie 
against him for any damage caused by his misfeasance in the 
course of the performance. This was a pure action of tort, the 
groimd on which it was based being that, because the defendant 
had been entrusted with and had taken in hand {assumpsisset) the 
performance of the work, a relationship was established between 
the parties which operated to the detriment of the plaintiff by 
exposing him to risk and therefore imposed upon the defendant 
. a special duty rendering him liable for any damage caused by a 
misfeasance on his part while he was actually performing the 
work. 

At a later period the meaning of the term “ assumpsisset ** was 
extended so as to include, not only the actual assumption of the 
performance of work, but an " undertaking ” in the sense of a 

(6) The pleadings were in Latin from Edward m to Cromwell and from 
the Restoration to the beginning of the reign of George II. 

(c) Ante, p. d. 
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promise, and it was held that a similar action woidd lie for a 
nonrfeasance, i.e., when the defendant, after undertaking to do 
something, had altogether failed to perform his promise. In this 
application the action was still one of tort becaTise, although the 
detriment to the plaintiff and the consequent duty of the defendant 
arose from the rdiance of the plaintiff upon the promise, and not 
from the assumption of the work, the breach of promise was 
regarded as a tort in the nature of a fraud ex deceit. 

But in the sixteenth century, after some considerable conflict 
of opinion, it was finally settled that a contractual action of 
assumpsit would lie for the breadi of a promise not imder seal 
provided that it was based upon some ground, or, as it was hence- 
forth called, ** consideration ’% consisting either in detriment to 
the plaintiff, or, as in the action of debt, in benefit to the defen- 
dant. In the beginning of the next century it was also settled 
that a mere promise might be sufficient consideration and that a 
contract might be created by mutual promises, if both were made 
at the same time. In this way the action of assumpsit developed 
into an entirdy distinct form of action and became an action of 
contract. 

It lay upon all promises except those made by deed and, in the 
form known as indebitatus assumpHt, it was allowed to be brought 
upon an implied promise. This form of action might be used in 
any action upon a contract, other than a contract made by deed, 
where the consideration had been executed by the plaintiff and 
the daim was for a debt or liquidated demand in money. Thus, 
in an action for the price of goods sold and delivered or for money 
lent or work done, the plaintiff, instead of suing in debt, might 
sue in indebitatus assumpsit, alleging a debt and a promise by the 
defendant to pay it and a breach of that promise, such promise 
being implied bom the debt and not requiring proof as a fact (d). 

In this dass of cases, owing to the greater advantage which 
its procedure gave to the plaintiff, the action of indebitatus 
assumpsit ultimatdy superseded the action of debt (e). 

From csises of tl^ character the use of indebitatus assumpsit 
was extended to cases in which the obligation of the defendant did 
not arise out of any contractual rdationship and in which the 
implication of a promise was entirdy fictitious (/). 

The action of assumpsit thus became the mother of most of the 
modem law of contract and quasi contract. Even, however, when 


(d) Bcllen & Leake’s Pleadings (Srd. ed.), p. S6. 

(e) Hence also arose the oonunon mdehitatus counts which have already been 
mentioned (ante, p. 11). 

(/) Bullen ft Leake’s Pleadings (Srd ed.). nn. 47-49 
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it was brought for a debt, it always remained, technically, an 
action for damages (g). But the action of tort which was based 
upon deceit continued to exist for some time and was used in an 
action upon a breach of warranty until the latter part of the 
eighteenth century, after which it was gradually superseded by 
assumpsit (/?)• 

The modem classification of contracts.— Although forms of 
action no longer exist there are still many important differences 
between the different kinds of contracts. 

In the first place there is stUl, for practical purposes, a distinc- 
tion between contracts resulting in a debt and contracts for the 
breach of which an action of damages will lie. 

Other practical differences arise from the method in which a 
contract is formed or comes into existence. 

From this point of view contracts are classified as : — 

(a) Simple contracts, i.e., those made orally, or by writing 
not under seal, or by conduct ; 

(b) Specialty contracts, i.e., those made under seal (i) ; 

(c) Contracts of record, i.e., judgments and recognisances. 

They may also be classified as : — 

(a) Express contracts, i.e., those whose terms were actually 
expressed in some written document or by words ; 

(b) Implied contracts, i.e., those which, in certain hinds of 
circumstances, arise by implication of law. An implied 
contract, as will be seen later, must be distinguished 
from a contract which, from the conduct of parties in a 
particular set of circumstances, it may be inferred that 
they did in fact make. 

With reference to their performance contracts are classified 
as : — 

(a) Executed, t.e., those in which one party has completely 

performed his part; 

(b) Executory, i.e., those which are entirely unperformed or 

in which something remains to be done by both parties. 

The general conditions for the maintenance of an action of 
oontract In modem law. — Special rules apply to contracts of 
record, which are discussed at the end of this chapter. In all 

(g) Id,^ p. 36. 

(h) Steuart v. Wilkitift, Bougl. 18; Parkinson v. Lee^ 2 East 314; Williams 
V. Allinson, id,, 446. 

(0 Before the Limitation Act, 1939, an action for debt upon a statute was 
also held to be an action on a speciality, see Gutsell v. Reeve, [19361 1 K. B. 
273: m L. J. K. B. 213. ^ . l j . 
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other cases the plaintiff in an action based upon an express con- 
tract is suing upon a pronoise alleged to have been made to him by 
the defendant, and for his action to succeed the following con- 
ditions must be satisfied. 

1. The proznise must have been made either by deed or for 
valuable consideration. In most cases a promise is the result of 
and forms part of an agreement, but a bare promise, if under 
seal, can also be the subject of an action of contract. 

2. It must comply with any legal requirements as to its form. 
Most contracts are not subject to any such requirements, but 
some, on the other hand, must be in a particular form, i.e., under 
seal or in writing or, as in the case of bills of exchange and 
cheques, in a particular kind of written instrument. 

8. The promise or agreement must be concerned with legal 
rights and duties and intended to produce legal consequences (k). 
Accordingly agreements relating to mere social engagements 
such as where two parties agree to take a walk together 
or where there is an offer or acceptance of hospitality ... are 
not contracts, because the parties did not intend that they 
should be attended by legal consequences ” (Z). On this ground 
it has been held that the terms of a golf competition held by 
a club did not constitute a contract between the club and the 
competitors (m). So also, in the case of Balfour v. Balfour (w), 
it was held that an agreement between a husband and wife 
for the payment of an allowance to the wife did not create 
a contract in respect of which an action could be maintained, 
because, in the circumstances, it was intended to be merely 
a domestic arrangement and not a contract attended by legal 
consequences (n). 

On the other hand, ‘‘in the case of agreements regulating 
business relations it follows almost as a matter of course that 
the parties intend legal consequences to follow’’ (o). Even 
such an agreement may not, however, amount to a contract if, 
as in the case of Bose and Frank Co. v. Crompton, Ltd. (p), the 


(k) Foster v. Wheeler, 36 Ch. D., atp. 698 ; 67 L. J. Ch. 871. 

(Z) Balfour v. Balfour, [1919] 2 K. ]3., at pp. 678, 679. 

(m) Unreported but referred to in Wyatt v. Kreglmger, [1933] IK. B., 
at p. 806. 

(n) [1919] 2 K. B. 671; 88 L. J. K. B. 1064. It must, however, be noted 
that the decision in this case was merely that the particular agreement was 
not a contract. It was pointed out by the Court that the parties might have 
made a similar agreement which would have been a contract but that in 
fact they had not intended to do so. 

(o) Rose rf Frank Co. v. Crompton, Ltd., [1923] 2 K. B., at p. 282. 

ip) [1925] A. C. 446; 94 L. J. K. B. 120. 
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parties expressly stipulate that it is not to be a legal agreement 
OP legally enforceable. 

4. It must be ‘‘ capable of being reduced to such certainty 
as to form matter of legal obligation ” (q). Thus in Guthing v. 
Lynn (r) A bought a horse from B and paid £68, promising that, 
if the horse proved lucky, he would either pay £5 more or 
buy another horse. It was held that this promise was too 
vague to be enforced. So also an agreement to retire from a 
business so far as the law allows ” has been held to be too 
vague to be enforced (s). 

But, as will be seen later, in dealing with the construction 
of documents, an agreement is not too uncertain to be enforced 
merely because some details are not actually expressed, if 
the Court can supply them by means of an implication of 
law. Thus, where no time for the performance of a contract 
is expressed, the Court will imply that it is to be performed 
within a reasonable time (t), and, where no price is expressed 
in a contract for the sale of goods, the Court may imply a 
promise to pay a reasonable price (t^)* 

5. It must in some cases be proved by a particular kind 
of evidence or must comply with some particular statutory 
requirements. 

6. It must not be induced by misrepresentation, undue 
influence, duress or certain kinds of mistake. 

7. It must be made by a party who is legally capable 
of binding himself by such a promise. 

8. It must not be unlawful or of a kind which is void by 
statute or at Common Law, as, for instance, a promise to 
commit a crime or gaming and wagering contracts or con- 
tracts which are contrary to public policy. 

Fofd, Voidable and Unenforceable Contracts . — ^A promise 
or agreement that does not comply with the foregoing con- 
ditions may be simply a nullity, as, e.g., where it is too vague 
to be enforced, or it may be void, or voidable, or merely 
unenforceable by action. 

A promise or agreement is void when it never has had 


(q) Outhtng v. Lynn, 2 B. & Ad. 232; 9 L. J. (o.s ) K. B. 181. 

(r) Uhh 6ujfra, 

(s) Daoies \ Davip^, 36 Ch. T), 350; 66 Tj. J. Ch. 962. See also Be Vince 
[18921 2 Q. B. 478 ; 61 L. J. Q. B. 836, where an agreement with respect 
to the payment of interest on a loan was held to be too unintelligible to be 
enfoiced 

vt) Stmpson V Hughes, 66 L. J. Gh. 234. 

(tt) Seo FoUij V. Classtque Coaches, Ltd,, [1934] 2 K, B. 1; 103 L. J 
K. B. 650 
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any legal effect; it is voidable when it viay, subject to certain 
conditions, be repudiated or rescinded, but is valid until it 
has been so set aside. 

The difference between a void and voidable promise or 
agreement is of great importance so far as concerns the rights 
of third parties. Thus, mistake of certain kinds renders a 
contract void, but misrepresentation merely makes it voidable 
at the option of the party deceived (a;). If, therefore, tmder 
an agreement induced by such a mistake as renders it void, 
A sells goods to B, who in turn sdls them to C, A can 
recover the goods from C, because B never had any title 
to the goods and could therefore give no title to C (y). But, 
if the agreement was induced by a misrqpresentation on the 
part of B, the sale is valid until the agreement is resemded by 
A, who may never in fact rescind it or even want to rescind 
it. Accordingly, until rescission, B has a good title which 
he can pass to C, from whom therefore the goods cannot 
be recovered if, before rescission, he buys from B in good 
faith and without notice of the misrepresentation (»). 

A luomise or agreement may, however, although it is 
neitiier void nor voidable, be unenforceable by action. Thus, 
by the provisions of the Statute of Frauds, certain contracts 
are not enforceable by action in the absence of some note or 
memorandum thereof in writing. They are, however, neither 
void nor voidable and may have various legal effects. Thus, 
for instance, money paid under such a contract is not 
recoverable (a). 

Burden of Proof . — ^In considering the foregoing conditions 
for the maintenance of an action it is important to remember 
upon whom the burden of proof lies. 

The general rule is that each party miist prove what he 
alleges. The plaintiff alleges a contract. He must therefore 
adduce evidence to establish the existence of a contract which 
is prvma facie valid. 

No burden of proof lies upon the defendant with respect^ 
to matters which he merely denies. On the other hand, it is, 
as a general rule, for the d^endant to prove any matters 
invalidating a contract which is prima fade good, as, for 
instance, misrepresentation or illegality. 


(v) See Oakes v. Turquand, Ji. E. 2 H. L., at p. 346 ; 36 T;. J. Ch. 949. 

(v) Gundy v. Lmdsay, 3 A. C. 459 ; 47 Ij. J. Q. B. 481. 

(«) Id., and see Phillips v. Brooks, Ltd., [1919] 2 K. B. 243 ; 88 L. J- 
K. B. 693, 

(a) Sweet v. Lee, 3 Man. & Gr. 542 ; 60 B. B. 546. 
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The Court may, however, of its own motion take notice 
of the invalidity of an agreement and may dismiss the action* 

Section 2. — Simple Contracts 

A simple or parol contract (6) is constituted by an agree- 
ment consisting of — 

(i) A promise to do or forbear from doing something; 

(ii) Made by one or some of two or more parties to the 
other or others of them; 

(iii) In exchange for valuable consideration given by the 
party or parties to whom it is made. 

It may, subject to certain exceptions, be made either 
orally or in writing, or, even though not expressed by words 
or writing, it may be inferred from conduct or implied by 
law; in some cases also, as we have seen, a contractual obliga- 
tion may arise from a quasi contract. 

Sub-section 1 . — The Parties to an Agreement 

There must be at least two parties to an agreement. One 
person cannot make an agreement with himself, but, by s. 
82 of the Lam of Property Act, 1925, an agreement entered 
into by a person with himself and one or more other persons, 
whether^ entered into before or after the commencement of 
the Act, is to be construed as if it had been entered into 
with the other person or persons alone. 

Either or both parties to an agreement may consist of 
two or more persons, as, e.g., when a contract is made between 
A of the one part and B and C, who are partners, of the other 
part. Where one party consists of two or more persons their 
rights and liabilities may be either joints or several^ or (in the 
case of liabilities only (c ) ) joint and several 

Rights and liabilities are joint when one and the same 
promise is made to or by two or more parties collectively, as, 
for instance, a promise by two persons, to whom premises 
are let, that they will collectively be responsible for the rent. 

'They are several when a separate promise to do one thing 
is made to or by each of two or more parties, e.g., a promise 
by two persons that each of them will be responsible for the 
whole rent of premises let to both of them. They are joint 

(b) All Lontiacts aiismg otherwi's^e than by record or deed aie parol 
contracts, whethei oial oi in ^\lltmg : Bechham v. Drakes 9 M. & W., at p. 
93; 11 L J Kx 1201, Caldu \ Dobell, L. U. 6 C. P., at pp. 492, 493 ; 40 
L. J. C. P 224. » . . 

(0 Biadbitrm v Botfield U M k \\ 569; 14 L J Ex 330. 
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and several when separate promises are made in addition to 
a collective promise. 

In some cases rights or liabilities can only be joint; thus 
the acceptors of a bill of exchange can only be liable jointly (d), 
and partners are liable jointly for the debts of the partner- 
ship (e). 

Where no such rule of law exists a promise made by two 
or more persons is construed according to the natural meaning 
of the language used, and if they contract generally without 
any words indicating that each is to be separately liable 
their liability will be joint, but if there are any words indicating 
that they are to be separately liable, their liability will be either 
several (i.e., each will be separately liable) or joint and several 
(t.e., all will be jointly liable and also each will be separately 
liable). If, however, the language is ambiguous the nature of the 
liability will depend upon the interests of the promisors. Where, 
on the other hand, a promise is made to more than one person 
it will be construed according to their interests, unless it is 
incapable of being so construed (/). 

Where a contract is joint there is only one contract and 
one cause of action for its breach Therefore, upon the death 
of one, all rights (g) and liabilities (h) pass to the survivor 
or survivors. But all the surviving contractors must join as 
plaintiffs (i); they should also be joined as defendants, for, 
although each is wholly liable (Jc), yet, if one is sued separately, 
he has a right to have his co-contractors joined as defendants 
if they are alive and within the jurisdiction of the Court (I) 
and can be found by the plaintiff (m); but if for any reason 


(d) Bills of Exchange Act, 1882, s. 6 (2). 

(e) Partnership Act, 1890, s. 9. 

if) Sorsbte v. Patk, 12 M. & W. 146; 13 L. J. Ex. 9; 67 E. E. 283; Btad 
bume y. Botfield (uhi supra); Hopktnscn v. Lee, 6 Q. B. 964; 14 L. J. 
Q. B. 101; 66 E. E. 617; Be Smith, Pleming d Co,, 12 Ch. D. 667; 48 L. J. 
Bk. 116; Palmer v. Mallett, 36 Ch. D. 411; 67 L. J. Ch. 226; White v. 
Tyndall, 13 A. C. 263; 67 L. J. P. C. 114 

(g) Martin y. Crompe, 2 Ld. Eaym. 340; Andeison y. Marttndale, 1 East 
497. 

(h) Colder y. Rutherford, 3 Brod. & Bing. 302; Clarke y. Bichen, 14 
Sim. 639. 

(i) See cases cited in note if), ante. If a joint contractor refuses to join as 
plaintiff he must be made a d^endant. 

(7t) Rickards y. Heatkei, 1 B. & Aid. 29. 

(7) Re Hodgson, 31 Ch. D. 177; 65 L. J. Ch. 241; Pilley y. Robinson, 20 
Q. B. D. 165; 57 L. J. Q. B. 64; Wilson v. BaJcaries, etc., Co., [1893] 1 
Q. B. 422 ; 62 L. J. Q. B. 245. 

(w) Robinson y Ceisel, [1894] 2 Q. B. 685 ; 64 L. J. Q. B. 62. 
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judgment is recovered against one or some only of them it is 
a bar to any further proceedings against the rest (w). 

But a severed contract creates distinct causes of action in 
respect of which each promisor or promisee can be sued or 
sue separately and the burden or benefit of which will pass 
to the personal representatives of anyone who dies. 

A joivt and several contract creates both a joint cause of 
action and also several causes of action. The promisee may 
either sue all the promisors jointly or he may sue each 
separately (a). If he sues all together he cannot subsequently 
sue each separately (p). But a judgment against one who is 
sued separately does not bar proceedings against the rest so 
long as any part of the claim remains unsatisfied (q). 

Sub-section 2. — The Formation of a Simple Contract 

A simple contract may be formed in two ways, namely, 
either 

(i) by both parties expressing their consent to terms put 
before them by a third party; 

(ii) by an offer made by one party and an acceptance of 
that offer by the other party. 

The first method of forming a contract is illustrated by the 
case of The Satanita (r). 

Here A and B, who were yacht owners, entered for a club 
race, each signing a letter to the secretary of the club under- 
taking to be bound by certain rules. Held, that these letters 
constituted a contract between A and B on the terms of 
the rules. The effect of their entering for the race and under- 
taking to be bound by these rules to the knowledge of each 
other is sufidcient, I think, when these rules indicate a 


(n) King v. Hoare, 13 M. & W. 494; 14 L. J. Ex. 39; Kendall v. Hamilton f 
4 A. C. 504 ; 48 L. J. Q. B. 705; Isaacs v. Salbstein. [1916] 2 K. B, 139; 
86 L. J. K. B. 1433; Pint* v. Richardson, [1927] 1 K. B. 448; 96 L. J. K. B. 

•42; Parr v. Snell, [1923] 1 K. B. 1; 91 L. J. K, B. 865. Where, however, all 
the co-contractors have been joined as defendants, a judgment obtained against 
one on dcfaull of j^pearance (K. S. G., Order XIII, rr. 4, 6), or on default in 
pleading (Order XxVII, rr. 3, 6), or on proceedings under Order XIV (id., r. 
6), does not prejudice the right of the plaintiff to continue the proceedings 
against fhc rest. 

(o) Order XVT, r. 6. 

(p) Be Jefiery, ex p. Honey, L. E. 7 Ch., at p. 183; 41 L. J. Bk. 9. 

(q) Henry V. Qoldney, 16 M. & W. 494; 16 L. J, Ex. 298; Isaacs v. 
Salbstein (nhi supra, at pp. 151, 152, 155); see also the other cases cited in 
notes (k) and (n), ante, 

(f) The Satamta, Clarke v. Dunraven, [1897] A. C. 69; 66 L. J. Adm. 1. 
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liability on the part of the one to the other, to create a 
contractual obligation to discharge that liability ’’ (s). 

Offer and Acceptance. — ^Usually, however, a simple contract 
is formed by an offer made by one party and converted into a 
promise by an acceptance by the other party. Thus, if A 
writes to B, “ I offer to give you £50 for your dog, Pegasus ”, 
and B writes in reply, accept your offer of £50 for my 
dog, Pegasus ”, B’s acceptance converts A’s offer into a promise 
and a simple contract is formed. 

An offer may be made by writing or by word of mouth, 
or by conduct. Thus, when the owner of an automatic machine 
for the sale of goods puts it in a public place, he thereby 
offers to sell the goods which it contains at the prices indicated 
by the machine. So also by the mere fact of keeping an inn 
the innkeeper offers to take in travellers at a reasonable price; 
and, by the mere fact of plying for hire, a licensed taxicab 
driver offers to take passengers at the proper fares. 

What constitutes an offer . — ^The elements of an offer are 

(i) a definite proposal communicated by one person to 
another; and 

(ii) an undertaking by the proposer, either express or 
implied, that his proposal shall be binding upon him 
if accepted. 

There must be an offer to be bound, as distinct from a state- 
ment which merely expresses an intention or invites negotiations 
or gives information (t). 

Thus, in Montreal Gas Co. v. Vasey (u) it was held that a 
mere promise “to favourably consider an application” for the 
renewal of a contract was not an offer capable of creating a 
contractual obligation. 

So also, in Karris v. Nickerson (sc), where an auctioneer 
advertised a sale of property, *‘the highest bidder to be the 
buyer”, but some of the lots were withdrawn without notice, it 
was held that the advertisement was a mere declaration of inten- ** 
tion and not an offer to persons who might attend the sale that all 
the lots should be put up for sale. But where a sale is advertised 
as without reserve and a lot is put up, there is an undertaking 
by the auctioneer and the vendor that the sale shall be without 


(s) ri897] A. C., at p. 63. 

(t) See Farina v. Fichus, fl900] 1 Ch. 331; 69 L. J. Ch. 161; 81 "Lt. T. 
749; Price v. Rhondda U. D, C., [1923] 2 Ch. 372 ; 93 L. J. Ch. 1. 

(tt) [1900] A. C. 696; 69 L. J. P. C, 134. 
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reserve, and accordingly there is a contract with the highest 
bidder that ho shall be the purchaser (i/). 

Again, in Spencer v. Hartfinq^ where the defendants issued a 
circular saying that they were “ instructed to offer to the wholesale 
trade for sale by tender * * certain stock-in-trade, it was held that 
those words did not amount to a promise to sell to the highest 
bidder, but was a mere intimation that the defendants were willing 
to receive offers (s). 

But the mere quotation of a price in answer to an inquiry is 
not an offer. Thus, in Harvey v. Facey (o), A sent to B the 
following telegram about property with resp^ to which they 
had been negotiating: “ Will you sell us Bumper Hall Pen? 
Telegraph lowest cash price B telegraphed the reply : “ Lowest 
price for Bumper Hall Pen, £900”. A telegraphed back: 
“We agree to buy Bumper Hall Pen for £900 asked by you”. 
Held, that B^s telegram answered only the second question of A. 
Thci'O was no offer to sell at £900, but merely a statement of the 
lowest price. The second telegram from A was not therefore an 
acceptance but an offer. 

Similarly when a tradesman sends out a price list, it is not 
an offer to supply an unlimited quantity of the goods at the 
prices named, and the giving of an order for the supply of goods 
named in the list does not of itself create a contract. Until 
something which amounts to an acceptance is done by tihe person 
receiving the order, there is no contract (b). 

But where a tender is given to supply goods at certain fixed 
prices in such quantities as may be desired from time to time 
and is accepted by the party to whom it is given, each order for 
such goods is an acceptance of a continuing offer made by the 
peraon tendering and creates a contract (c). 

An offer need not be addressed to a definite person; it may 
be made to the world at large. Accordingly an advertisement 
offering a reward for some act or information is a promise to 
pay the reward to any person who shall do the act or give the 
information which is required (d). 

So, in the case of Cnrlill v. Carholic Smoke Ball Co, (c), the 
defendants published an advertisement offering £100 reward to 

(.V) Id., at p. 289; Warlow v. Hanison, 1 E. & E., at p. 316; 29 L. J. 

Q. B. 14; Johnston v. Boyes, [1899] 2 Gh. 73; 68 L. J. Ch. 425. This con- 
tract is, however, distinct from the actual contract of sale [1899] 2 Ch., at 
p. 87), in which the bid is the offer (1 E. & B., at pp. 307, 317). 

(a) L. R. 5 G. P., at p. 661; 39 L. J. C. P. 332. But if the circular 
had said “ And we undertake to sell to the highest bidder there would have 
been a contract with the highest bidder: id., at p. 563. 

(а) [1893] A. C. 552; 62 L. J. P. C 127, See also Boyers v. Duhe^ [1905] 
2 Ir. R. 617. 

(б) Cxrainqer d Son v. Gough, [1896] A. C., at pp. 333, 331; 65 L. J. Q. B. 
410. 

(c) Gi. Northtrn Ry, v. Witham, L. R. 9 C. P. 16; 43 L. J. C. P. 1. 

id) Williams V. ('anrardniL, \ B. & Ad., at p. 623; 2 L J. K. B. 101; 38 

R. R. 328. 

(t) [18931 1 Q. B. 250; 62 L. J. Q. B. 257. 
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anyone who should contract influenza after having used one of 
their smoke balls in accordance with certain prescribed conditions, 
and stating that they had deposited £1,000 with a bank to show 
their sincerity. A lady, having read the advertisement, bought 
a smoke ball and used it in compliance with the directions, but 
nevertheless contracted influenza. It was argued (inter alia) that 
there was no ofler, but a mere statement of intention, and secondly, 
that, even if there was an ofler, it could not become binding, 
because it was not made to any particular person. It was held, 
upon the language of the advertisement, that there was a definite 
and express ofler, and, in the second place, that it was an ofler made 
to anybody who performed the conditions named in the advertise- 
ment, and that there was therefore a contract with anyone who 
accepted the ofler by performing the conditions. 

But although the ofler need not be made to a definite person, 
it cannot be accepted by a person to whom it was not in fact 
communicated. Accordingly, when a general offer is made to 
the public, or a reward is offered to any person giving informa- 
tion, there is no contract with a person who, without knowledge 
of the offer, fulfils its conditions or supplies the information (f). 

Moreover a person who accepts an ofler is bound only by 
the terms communicated to him. In some cases, however, 
communication may be implied by law or inferred as a matter 
of fact. 

The question whether an ofler has been communicated to a 
person who is alleged to have accepted it has often arisen in 
connection with conditions which are printed or written upon, 
or to which reference is made by, ti<^ets, receipts and other 
documents which in the course of a contract are delivered by 
one party to another. 

Such documents are of three classes, with regard to which 
the following rules were laid down in the year 1877 in Parker v. 
South Eastern By, (g) and have since been affirmed and 
explained in numerous cases (h). 

A fundamental distinction exists between documents which ^ 
are signed by a party to a contract and those which are not" 
signed but are delivered to one party with the intent of 
indicating the offer made by the party delivering them. 


(/) CarliU V. Carbolic Smoke Ball Co., [1892] 2 Q. B., at p. 489, not© 
(2); 61 L. J. Q. B. 696. 

(g) 2 C. P. D. 416; 46 L. J. C. P. 768. 

(h) See in particular Watkins v. Bymill, 10 Q. B. D. 178; 52 L. J. Q. B. 
121; Roe v. Naylor, Ltd., [1917] 1 K. B. 712; 86 Li. J. K. B. 771 ; L'Estrange 
V. F. Graucoh, Ltd., [1934] 2 K. B. 394; 103 L. J. K. B. 730. 
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Where a document which contains the terms of a contract 
is signed by one of the parties he is bound by those terms and, 
in the absence of any misrepresentation by the other party, 
it is immaterial that he has not read the document and does 
not know its terms (i). 

Where a document which contains terms or conditions 
limiting or qualifying the offer of one party is handed or 
delivered by him to the other party, a further distinction must be 
drawn between documents which ordinarily are mere receipts or 
vouchers not containing or referring to any contractual terms and 
those which usually do contain special terms or conditions (k). 

A, Where the document is one which does not ordinarily 
contain any special terms the burden is on the party ddivering 
it to show that he intended that it should contain the terms 
of the contract and that the other party, when he received it, 
knevi} or had reasonable notice of this, and either assented or 
did not object (Z). If the recipient ^d not know that there 
was writing or printing on the document, he is not bound by 
the conditions; if he knew that there was writing or printing, 
and knew or believed that it contained conditions, he is bound; 
and, even if he did not know or believe that it contained con- 
ditions, he is bound if he had reasonable notice that it contained 
conditions (m). Whether or not reasonable notice was given 
is a question of fact ^^in answering which it is necessary to 
look at all the circumstances of the case and the situation of 
the parties ” (n). 

Thus, in TarJeer v. South JSasiern By. (o), the plaintiff left a 
bag in a cloakroom belonging to a railway company. On the front 
of tho ticket which he received for the bag there was printed See 
back ” ; on the back there were special conditions limiting the 
liability of the company. The plaintiff swore that he never read 
the ticket and believed that it was a mere receipt. It was not 
proved or even suggested by the company that any general practice 
existed of iisning cloakroom tickets containing conditions intended 
to vanf the OKhnarif contract of bailment which arose from the 
deposit of articles. Held, that the plaintiff was not bound by the 


(i) Parker v. South Eastern Ry., 2 C. P. D., at p. 421; L'Esirange v. 
F. Graucob, Ltd.^ [1934] 2 K. B., at p. 102. 

(A) Pathir V. South Eastern Itif., 2 C. P, T)., at p. 423. 

(1) Parker v. South Eastern Ry. (ubi supra); Roe v. Naylor, [1917] 1 
K. B. 712 ; 86 L. J. K. B. 771. 

(w) 2 C. P. D., at p. 423; Richardson, Spence d Co. v. Rowntree, [1894] 
A. (’. 216: 63 L. J. Q. B. 283. . l J 

(li) Hood y. Anchot Line, Ltd., [1918] A. C., at p. 844. 
fo) Vhi supra. 
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conditions unless he knew of them or, in the opinion of the jury, 
had reasonable notice of them. 

From the date of this case it has been settled that, in similar 
cases, the proper questions for the jury are: (i) Did the plaintiff 
(or recipient) know that there was writing or printing on the 
ticket ? [If so, then] (ii) Did he know or believe that the writing 
or printing contained conditions? [If not, then] (iii) Did the 
defendant (or person delivering the ticket) do what was 
reasonably sufficient to give him notice of the condition? See 
Richardson v, Bowntree 8^ Co., uhi supra. It must, however, 
be remembered that Parker^s Case was decided in 1877 and that 
since that date the practice of printing conditions on tickets has 
become very general and well l^own, so that cases which would 
formerly have fallen within this class may now fall within the 
next class. So, in the case of Chapelton v. Barry Urban District 
Council (p), a distinction was drawn between ‘^railway tickets; 
cloakroom tickets or documents issued by bailees when they 
take charge of goods ” and a ticket for the hire of a deck chair 
on a beach containing on its face merely a receipt for the 
amount paid for the use of the chair for a specified tune and 
nothing to call attention to special conditions printed on its 
back, which, accordingly, formed no part of the contract for 
the hire of the chair. 

B. But where the document is one which ordinarily contains 
special terms, such as a sold note (g), or a ticket for an ocean 
voyage, which usually contains terms and conditions as to cabins, 
luggage, etc. (r), or is one which usually refers to and 
incorporates special terms, as in the case of an excursion rail- 
way ticket, and the party to whom it is handed or delivered 
either assents or receives it without dissent, he is prima fade 
deemed to know and is bound by its contents although he has 
not read them, and does not in fact know that the docmnent 
contains any special terms (s). The operation of this rule is 
illustrated by the following cases: — 

In Watkins v. Bymill (t) the defendant kept a repository for 
the sale on commission of horses and carriages. The plaintiff left 
with him a wagonette for sale and was given a receipt containing 
the words, ** Received . . . subject to the conditions exhibited on the 


(p) [1940] 1 K. B. 583; 109 D. J. S. B. 213. 

(q) See Roe v. Naylor, Ltd. (uhi supra). 

(r) Hood V. Anchor Line, Ltd., [1918] A. 0. 837; 87 L. J. P. 0. 15G. 
(«) Parker v. South Eastern Ry., 3 C. P. D., at p. 434. 

(t) 10 Q. B. D. 178; 62 L. J. Q. B. 121. 
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premises IIo put the receipt into his pocket without looking at 
it. Heldf that he was bound by the conditions as he must have well 
known that some special conditions would be attached to the receipt 
of a carriage on sale by commission. 

In Thompson v. L. M, tb J3. By. (u) the plaintiff, who was 
unable to read, had an excursion ticket taken for her by her 
daughter. The ticket was available only on special trains, running 
on special days and at special fares. On its face was ** Excursion. 
For conditions see back On its back was “ Issued subject to the 
conditions and regulations in the Company’s time-tables and notices 
and excursion and other bills The excursion bills also referred 
to the time-tables, in which there was a condition limiting the 
liability of the railway company. Before the ticket was taken the 
plaintiff’s father had, on her behalf, made inquiries about the 
excursion train. Ifeld, that she could not allege ignorance of the 
condition and that the question of reasonable notice ought not to 
have been left to the jury. It was a special contract made for a 
special transit by an excursion train at a special price, and every- 
one knows that conditions are imposed on persons taking su^ 
tickets. 

In either of the last two cases, however, the question may 
arise whether a particular term or condition was assented to. 
Here the question, which is one of fact, is whether the document 
was in such a form that a reasonable man reading the document 
with reasonable care might and did fail to see that the particular 
clause formed part of the contractual terms, as for example, 
where he was misled by any ambiguity in the writing, or by the 
condition being placed in a part of the document in which a 
man of ordinary care and intelligence would not expect to find 
it, or if it was printed in such small and illegible type as to be 
unreadable by a person of ordinary eyesight (m). 

In either case, also, a condition may not be binding because 
it is not merely unreasonable but so extravagant as to raise the 
inference that assent to it was obtained by fraud or so irrelevant 
as to be foreign to the contract (y). 


An offer when once made is deemed to be continuous and to 
« remain open for acceptance until it is revoked or lapses. 

Revocation of offer . — ^Until it is accepted an offer has no 
binding effect and may be revoked by the party making it, even 


(M) [1030T I K. B. 41: Oft Tj. J. K. B. 615. 

(J-) Roe y. Naylor, 1 19171 1 K W. 712: 86 L. J. K. B. 771. See also Steph&n 
V. International Slecptmj Car ( o., 19 T. Xi. R. 621 (where an important 
condition i\a<i placed in the middle of a number of advertisements). 

(y) Parker v. South Eastern Ry., 2 C. 1\ D. 416; 46 L. J. C. P. 76ft; 
Oibaud V. Great Eastern Ry.. [1920J 3 K. B. 689. 
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though he expressly gives the person to whom it is made a certain 
time within which to accept or reject it. 

Thus, in liouiledge v. Grani, where A offered to purchase a 
house and to give B six weeks for a definite answer, it was held 
that A might, even within the six weeks, retract his offer if it had 
not yet been accepted by B (a). 

This rule, however, does not apply to options which are 
given for valuable consideration and created by a preliminary 
contract which is in itself complete, as, e.g., where A pays B 
£100 for a three months’ option on a house, that is to say, for 
the right to buy the house at a certain price at any time within 
three months. In such a case there is an offer by B which is 
irrevocable during the continuance of the option. 

Revocation has no effect until it has been communicated to 
the party to whom the offer was made. 

Thus, in Stevenson v. Maclean (a), A offered iron to B on 
certain terms and stated that he would keep the offer open until the 
following Monday. On the Monday morning at 9.42 a.m. B wired 
to A asking whether the terms could be modified. A did not reply 
to the wire and after its receipt sold the iron and at 1.25 p.m. 
wired to B that he had done so. At 1.34, and before the receipt of 
A’s wire, B wired an acceptance of the original offer. Held, that 
A’s wire did not amount to a revocation of his offer until it was 
received and that his original offer was still open when accepted 
by B. 

But it is not always necessary that there should be an express 
communication or that it should be communicated by the party 
making the offer; it may be sufficient if the other party has, from 
any source, knowledge of facts inconsistent with the continuance 
of the offer. 

Thus, in Dickinson v. Dodds (h) A offered to sell a house to B 
and to leave the offer open for a certain time, but, before the 
expiration of that time and before any acceptance by B, sold to C. 
B. knowing of the sale, accepted within the time fixed. It was held 
that there was no contract, for B could not accept after he knew 
that A had done an act which rendered impossible the performance 
of the offer. 

Lapse of offer . — Even if there is no express revocation an offer 
may lapse — 


(z) 62 L. J. C. P. 166; 29 E. R. 672; 4 Bing. 653. 

(a) 5 Q. B. B. 856; 49 L. J. Q. B. 701. See also Byme v. Van Tienhoven 
d Co., 6 C. P. D. 344; 49 L. J. 0. P. 316. 

(h) Infra. See also Carttoright v. Hoogstoel^ 105 L. T. 628. 
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1. By the death of the party by whom (c) or to whom the 
offer is made (d). 

2. By non-acceptance within the time fixed by an offeror (e) 

or within a reasonable time (/)• Where an offer is by 
telegram it may be inferred that acceptance by tele^am 
is required, and an acceptance by letter may not be within 
a reasonable time (g). 

8. By its refusal or a counter-offer by the party to whom it 
is made (A). 

Acceptance^ — ^By acceptance the offer is converted into a 
promise. Like the offer an acceptance may be by writing or 
words or by an act, and it may be inferred or implied from 
conduct. 

An acceptance must be made in accordance with any con- 
ditions imposed by the offer; therefore, as already stated, where 
the offer is open only for a fixed time the acceptance must be 
within that time. But if the acceptance is ddlayed by the fault 
of the offeror, it may be valid though made after the time fixed. 

Thus, in Adams v. TAndsell (i), A by letter offered to sell goods 
to receiving an answer by return of post, but misdirected the 
letter, so that it was received two days late by B, who immediately 
posted his answer. It was held that, since the delay was caused by 
the fault of A, the answer of B must be taken to have been received 
by return of post. 

And, even though the time for acceptance has elapsed, an 
agreement either to enlarge the time for acceptance or to treat 
a late acceptance as a proper acceptance may be inferred from 
the conduct of the other party and the circumstances of the 
case (7c). 

Though, however, the party making the offer may fix con- 
ditions for its acceptance, he cannot impose upon the other 
party an obligation to communicate his refusal. 

Thus, in Felthouse v. Bindley, A wrote to B making an offer for 
a horse, and saying : * ^ If 1 hear no moie about him, I consider the 

(c) Dickinson v. Dodds, 2 Ch. D. 463, at p. 476; 46 L. J. Ch. 777. 

id) See Bagel Miller, [1903] 2 K. B. 212; 72 L. J. K. B. 495. Se< also 
Reynolds v. Atheiion, [1921] W. N. 174; 127 L. T. 189; Kennedy v. Tl>oma^ 
sen, [1929] 1 Ch. 426 ; 98 L. J. Ch. 98. 

(fi) Tmn V. Hoffmann, 29 L. T. 271. 

(f) Ramsgate Hotel Co. v. Montefiore, L, R. 1 Ex. 109; 36 L. J. 90- 

Ig) Quenerduatne v. Cole, 32 W. R. 186. 

(h) See post, n. 3G. 

(i) 1 B. & Aid 681; 19 11 B. 415 

(k) Moirell v. 8tudd and Millington, [1913] 2 Ch., at p 668; 83 L. J. Ch. 
114. 
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horse mine ai £30 15 b. ” It was held that A had no right to imposo 
on B a sale of the horse unless he chose to comply with the conditioii 
of writing to refuse the ofier (Z). 

Communication of acceptance. — ^An acceptance of an offer 
must be communicated by the party to whom it is made or his 
agent to the party making it or his agent. 

Thus, in Powell v. Lee (m), A applied for the headmastership 
of a school, and the committee of selection passed a resolution to 
appoint him. One of the committee informed A of this resolution, 
not having any authority to do so. It was held that there was no 
contract, because there was no communication to A hy the 
committee. 

So also in Hehh's Case (n) where A applied for shares in a 
company and the shares were allotted to him by the directors, who 
communicated the fact of the allotment to their own agent and not 
to A, it was held that there had been no communication to A so as 
to prevent him from withdrawing his offer. 

But ^^as notification of acceptance is required for the 
benefit of the person makmg the offer, [he] may dispense with 
notice to himself if he thinks it desirable to do so, and • • * 
where a person, in an offer made by him to another person 
expressly or impliedly intimates a particular mode of accep- 
tance as sufidcient to make the bargain binding, it is only 
necessary for the other person to whom such offer is made to 
follow the indicated method of acceptance; and if the person 
making the offer expressly or impKedly intimates in 
his offer that it will be sufficient to act on the 
proposal without communicating acceptance of it to 
himself, performance of the condition is sufficient acceptance 
without notification” (o). So, where a person advertises a 
reward for the doing of an act, such as the return of a lost 
dog, it follows as an inference to be drawn from the transaction 
itself that a person is not to notify his acceptance of the offer 
before he performs the condition, but that if he performs the 
condition notification is dispensed with” (p). Accordingly, in 
the case of CarliU v. Carbolic Smoke Ball Co. (g) it was held 
that the performance by the plaintiff of the conditions of the 


(0 11 0. B. (N.s.) 868; 31 L. J. C. P. 204. 

(m) 99 L. T. 284. 

(n) L. E. 4 Bq. 9; 36 L. J. Ch 748. 

(o) Carltll V. Carbolic Smoke Ball Co., [1893] IQ. B., at p. 269 ; 62 L. 
Q. B. 267. 
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advertisement was a sufficient acceptance without any notifi- 
cation to the defendants. 

Counter-offers , — The m akin g of a counter-offer puts an end 
to the original offer, which cannot afterwards be accepted. 

Thus, in Hyde v. Wrench (r), the defendant offered to sell 
property to the plaintiff for £1,000. The plaintiff by his agent 
wrote offering £950, which the defendant refused to accept. The 
plaintiff’s agent then wrote agreeing to pay the £1,000 originally 
asked. Held^ that there was no contract. The counter-offer of £060 
was a rejection of the original offer which could not subsequently 
bo revived. 

But an offer is not rejected merely by an inquiry whether 
the offeror is willing to modify the terms of his offer (s), or as 
to the wishes of the offeror with regard to some matter which 
is not one of the terms of the contract. 

Thus, in Simpson v. Hughes (t), there was a complete accept- 
ance by A of B’s offer to sell land, no time for completion being 
stated in the offer. A’s letter of acceptance inquired from what 
time B wished the pui'chase to date. Held, that this inquiry did 
not prevent his acceptance from being complete. Where no time is 
fixed for completion, the law implies that it must be within a 
reasonable time. 

Postal communications , — Where the drcumstances are such 
that it must have been within the contemplation of the parties 
that, according to the ordinary usages of mankind, the post might 
be used as a means of communicating the acceptance of an 
offer, the acceptance is complete as soon as it is posted^* (u). 
And this rule applies, even though the acceptance is lost in the 
post and never reaches its destination (x). 

It must be particularly noticed that this rule is the opposite 
of that applying to notice of revocation, which is not complete 


(r) 3 Beav. 334. 

(s) Stevenson v. Macleayi, 5 Q. B. D. 346. See ante, p. 33. 

(t) 66 Tj. J. Oil. 231. 

(m) Henthom v. Fia^ei, [1^92] 2 Ch., at p. 33; 61 L. J. Ch. 373. Or as 
expressed by Kay, L.J., “Posting an acceptance of an offer may be sufficient 
where it can fairly be inferred from the ciroiim&lances of the case that the 
acceptance might be sent by post [1892] 2 Ch., at p. 36. See also Dunlop 
V. Higqins, 1 II L. C. 381; 73 R. R. 98; Hanis*8 Cas^, !». R. 7 Ch. 687; 41 
L. J. Ch. 251. 

(x) Housthold Fire Insurance Co. v. Grant, 4 Ex. D. 216; 48 I». J. Ex. 667. 
But delivery of a letter to a town postman, who by the rules of the Post Office 
is forbidden to take chaigc of letters for the post, is not equivalent to posting 
the letter ; Re London and Northern Bank, ex p, Jones, [19001 1 Ch. 220 ; 69 
li. J. Ch. 21. 
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until received (y)* Both rules are illustrated by the case of 
Henthom v. Fraser (z). 

In this case who lived at Birkenhead, called on July 7 at the 
office of the defendant in Liverpool, and received from ^e defen- 
dant’s secretary a written offer to sell some houses for £750. On 
July 8, between 12 and 1 o’clock, the secretary wrote to H, with- 
drawing his offer, and his letter reached Birkenhead at about 5.30 
p.m. on the same day. In the meantime, however, H had, at 
3.50 p.m. on July 8, posted a letter of acceptance, which reached 
the secretary on July 9. It was held (i) that, as ^e parties lived 
in different towns, an acceptance by post must have been within 
their contemplation, although the offer was not made by post (a) ; 
(ii) that the acceptance by H was, therefore, complete as soon as it 
was posted ; (iii) that the revocation of an offer is ineffectual until 
it is brought to the knowledge of the party to whom it is made (b), 
and that the secretary’s letter withdrawing his offer was, there- 
fore, too late to affect the acceptance. 

Acceptance must show a complete and unqualified consensus 
ad idem between the parties. — This rule may be illustrated by the 
following examples: — 

i. A wrote to B referring to a previous conversation and express- 
ing his willingness to enter the service of B on certain terms 
then discussed, one of which was that a list of customers was 
to be made out upon whom A was to call and upon whose 
orders he was to have a commission. B replied that A’s letter 
embodied the substance of the terms agreed upon and added 
in a postcript, ** I have made a list of customers which we 
can consider together ”. It was held that these letters did 
not constitute a complete contract. If tJie acceptance is not 
clear and certain, hut leaves something to he arranged, some- 
thing for future discussion and decision, the parties are not 
ad idem ” (c). 

ii. A agreed to buy a motor van from B “ on the understanding 
that the balance of purchase money can be had on hire- 
purchase terms over a period of two years”. Held, that 
there was no concluded contract between A and B because a 
hire-purchase agreement can be effected ” in various ways 
and by documents containing a multiplicity of different 
terms” (d). The parties had not got beyond an under- 
standing to agree upon hire-purchase terms; “they never « 


(y) Ante, p. 33. 

(«) [1892] 2 Ch. 27; 61 L. J. Ch. 37. 

(a) On this point the judgment extended the cases of Dunlop v. Higgms, 73 
R. R. 98; 1 H. L. C. 381; Byme v. Van Tienhovm, 6 C. P. D. 344 ; 49 L. J. 
C. P. 316; and Harrises Case, L. R. 7 Ch. 587 ; 41 L. J. Ch. 261, where the 
offer was by post. 

(b) Following Byme v. Van Tienhoven (uhi supra). 

(c) Appleby v. Johnson, L. E. 9 C. P. 168; 43 L. J. C. P. 146. See also 
Stanley v. Dotodestoell, L. B. 10 C. P. 102. 

(d\ Sr.ammell NAfihein. LfA. v. Oustan. n94n A. C,. OKI • 110 T. .T IT 1Q7 
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went on to complete their acsreoment by settling between them 
what the terms of the hire-purchase agreement were to 
be ’'(e). 

iii. A wrote to B offering to purchase property for £1,460. B’s 
solicitor replied accepting his offer, but adding, “ We enclose 
contract for your signature The contract contained special 
terms not mentioned in the offer. It was held that the letters 
showed merely an agreement as to the price, and that the 
letter of B’s solicitor amounted to a counter-offer (/). 

IV, A offered to purchase a house on certain terms, possession to 
be given on or before July 25 B wrote accepting the offer 
and saying that he would give possession on August 1. Held, 
that there was no acceptance (g). 

V. A wrote to B offering for sale ‘‘good” barley. B wrote 
accepting, but stated that he expected “fine” barley. The 
jury having found that there was a distinction in the com 
trade between good barley and fine barley, it was held that 
there was no acceptance (h), 

vi. An agent accepts an offer subject to ratification by his prin- 
cipal. Until such ratification there is no contract or con- 
tractual relationship and the offer may be withdrawn at any 
time before ratification (i), 

vii. A accepted an order for goods “subject to war clause”. 
Held that, as there were at the date of the acceptance many 
war clauses, there was no comensus ad idem and no 
contract (j). 

Acceptance of a tender may or may not create a contract 
'according to the circumstances of the case and the terms of the 
tender and acceptance. There are three main classes of cases (fc). 

A may tender to do specific work or supply a specific quantity 
of materials at a fixed sum. Here the acceptance of the tender 
creates a contract. 

A may tender to supply goods at certain prices in such 
(quantities as may be ordered from time to time. Here the mere 
{acceptance of the tender does not create any obligation to order 
ithe goods, though each order creates a contract so long as the 
itender remains unrevoked (I). 


(e) [1911] A. C., ai p. 269. 

(jf) Jone^ V. Daniel, [1894] 2 Ch. 3S2; 63 L. J. Ch. 562. See also Ciossley 
V. May code, Tj. R. 18 Eq. 180; 43 L. J, Oh. 879. 

(g) Routlcdqe v. Grant, 4 Bing. 663 ; 6 L. J. C. P. 166 ; 29 R. B. 672. 

(h) Hutchison v. Bomkei, 5 M. & W. 535; 9 L. J*. Ex, 24. See also Jordan 
T. Norton, 4 M. & W. 155; 7 L. J, Ex. 281; 61 B. B. 608. 

(0 Wat9on V. Davies, [1931] 1 Ch. 456; 100 L. J. Ch. 87. 

(i) Bislvon (& Baxter, Lid. v. Anglo-Eastern Trading Go., [1944] 1 K. B. 
12; 113 L. J. K. B. 26. 

(fc) Perctval, Ltd. v. L.G.G. Asylums, etc., Committee, 87 L. J. K. B. 677. 
(I) Great Northern By. v. Witiiam, ante, p. 28, and eee jR. v. Demers* 
11900] A. C. 103; 69 Tj. J. P. C. 6. 
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A may tender to supply to B for a certain period at fixed 
prices all goods of a certain kind that B may require during that 
period. Here the mere acceptance of the tender does not bind 
B to order any of the goods, but it does bind him to order from 
A such of the goods as he may require during the period and does 
not justify him in treating the tender as a mere price list (m). 

An acceptance may be conditional, but in such a case there 
is as a rule no contract until the condition is fulfilled; an acceptor 
may, however, waive a condition that is for his sole benefit. 

Thus, in Morrell v. Stvdd and Millington (n), a vendor of 
property accepted the price ofiered by the purchaser, subject to the 
pux^ase money being secured to his satisfaction. Held, that as 
this condition was for the benefit of the vendor alone, it could be 
waived by him. 

On the other hand, in Lloyd v. Noicell (o), where a vendor 
signed a memorandum of a contract for the sale of a house 
** subject to the preparation by the vendor’s solicitor and completion 
of a formal contract ”, it was held that this stipulation could not 
be waived by the vendor because it was not for his sole benefit. 

Reference to a formal contract . — ^Diflficulties sometimes arise 
where parties in the course of negotiations have expressed an 
intention that their agreement shall be embodied in a formal 
contract. On this point the following rules have been laid 
down: — 

The parties to a contract may always reserve the right not to 
be bound except by a formal contract. Where, in the course of 
negotiations, reference has been made to the execution of a formal 
contract the question in each case is whether, having made a 
binding contract , the parties agreed merely that its terms shall 
be reduced to formal shape or whether they agreed that there 
should be no binding contract until the execution of a formal 
contract. If there was a complete agreement to which no new 
terms could be added, it is none the less binding merely because 
the parties agreed that it should be more formally expressed. 
But if there was an agreement subject to a provision for the 
execution of a formal contract then that provision is a condition' 
of the bargain and until it is fulfilled there is no binding 
contract (p). 


(m) Ford V. Newth, [1901] 1 K. B. 683 ; 70 L. J. K. B. 469. 
in) [1913] 2 Ch. 648 ; 83 L. J. Oh. 114. 

(o) [1896] 2 Oh. 744; 64 L. J. Oh. 744. 

(p) Chinnock v. Marchioness of Ely, 4 D. J. & S. 638; 146 B, B. 496; Winn 
V. BttZZ, 7 Ch. D. 29; 47 L. J. Ch. 139; Rossiter v. Miller, 3 A. 0. 112i; 48 L. J. 
Ch. 10; Rossdale v. Denny, [1921] 1 Ch. 57; 90 L. J. Oh, 204. 
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Thus there is no binding contract where there is an acceptance 
subject to a formal contract (g), or “ subject to contract ” (r), 
or subject to the terms of a formal agreement to be pre- 
pared (s), or ‘‘ subject to the terms of a lease ** (f). 

But where A offers to buy a house for £850 and to “ sign 
contract on auction particulars and B accepts “ subject to 
contract as agreed, there is a complete acceptance (i*). Where, 
however, an agreement contained a clause : ‘‘ This is a provisional 
agreement until a fully legalised agreement, drawn up by a 
solicitor and embodying all the conditions herein stated, is 
signed ”, it was held that the agreement remained effective until 
the fully signed agreement was drawn up and signed (m). 

Contracts by correspondence. — ^Where a contract is contained 
in letters the whole correspondence must be looked at. If there 
is a definite offer, and it is accepted without qualification, and 
the letters of offer and acceptance cover all the terms of the 
contract which were then under negotiation, the complete contract 
thus arrived at cannot be affected by negotiations in subsequent 
letters unless they amount to a new contract or an agreement for 
rescission (x). 

But, on looking at the whole correspondence, it may appear 
that the offer and acceptance did not contain all the terms under 
negotiation, for earlier letters may show that there were other 
terms under negotiation, and letters subsequent to those which 
at first sight contain a complete offer and acceptance may show 
that those terms were still under negotiation (j/). 


(q) Rossdale v. Denny (uhi supra); Lloyd v. Nowell {uhi supra), 

(f) '* Where a person accepts an offer ' subject to contract it means thai 
the matter remains in negotiation until a formal contract is settled and the 
formal contracts are exchanged’*: Keppel T. Wheeler , [1927] 1 K. B., at p. 
684; 96 L. J. K. B. 433. Eecles v. Bryant, [1948] Ch. 93; [1948] L. J. R. 
418. 

(s) Spottiswoode, Ballantyne d Co., Ltd. y. Doreen Appliances, Ltd.. 
[1942] 2 K. B. 82; lU L. J. K. B. 669. 

(t) Raingold Y. Bromley, [1931] 2 Ch. 307 ; 100 L. J. Ch. 337. This expres- 
sion means “ subject to the terms to be contained in a lease executed by the 
lessor” and until the lease is executed theio is no binding agreement. Even 
if it meant ” subject to an agreement being come to between the parties as to 
the terms to be contained in a lease to be executed ”, it would still be un- 
enforceable, as being merely an agreement to make a second agreement the 
terms of which were not yet agreed: [1931] 2 Ch., at p. 816, and see Chilling- 
worth Y. Eseke, [1924] 1 Ch., at p. 114; 93 L. J. Ch. 129. 

(«) Filhy Y. Hovnsell [1896] 2 Ch. 737 ; 65 Jj. J. Ch. 862. 

(lo) Branca v. Cobario, [1947] K. B. 864 ; 63 T. L. E. 408. 

(x) Perry v. Sufflelds, Ltd., [1916] 2 Ch. 187; 86 L. J. Ch. 460; approving 
the statement of the law by North, J., in Bellamy y. Dehenham. 45 Ch. D. 
481; 60 L. J. Ch. 166; and his criticisms upon observations of Kay, J., in 
Bristol, etc., A. B. Co. v. Maggs, 41 Ch. D. 616; 69 L. J. Ch. 472. 
iy) Hussey v. Home Payne, 4 A. C. 311; 48 L. J. Ch. 846. 
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StTB-SEcnoN 8. — Considercaion. 

The tenu consideration ” w&s originally used in a general 
sense as indicating the ground or cause upon whidi an action was 
based. Ultimately, however, it became limited to the particular 
ground on which the contractual action of assumpsit was 
based (a). In this sense it has been defined as ‘‘ some right, 
interest, profiit or benefit accruing to the one party or some 
forbearance, detriment, loss or responsibility, given, sufiered or 
undertaken by the other ” (a). 

It has for many years been settled law that consideration is 
necessary for every simple contract, even thohgh it is in writing. 
There is accordingly no intermediate class of contracts between 
specialty contracts and simple contracts; “if [contracts] be 
merely written and not specialties, they are parol and considera- 
tion must be proved ” (b). Where, however, a promise has been 
made which is intended to create legal rdations and which to the 
knowledge of the promisor was intended to be acted upon and 
was acted upon by the promise, the Court will not allow tihe 
promisor tp act inconsistently with it, even though the promise 
was not supported by consideration (c). 

In some respects, moreover, the rules as to consideration do 
not apply to negotiable instruments, which are governed by 
principles of the law merchant that existed before the doctrine of 
consideration had developed. Thus, a party to a bill of 
exchange or promissory note may be liable on the instrument, 
although he has received no consideration and the plaintiff has 
given none. 

The origin of the doctrine of consideration, and its basis on 
either benefit to the promisor or detriment to the pnmiisee, has 
already been considered. This double aspect of consideration is 
illustrated by the case of CadUl v. Carbolic Smolte Ball Co. (d), 
in which it was argued that there was no consideration for the 
promise of the defendants. But it was held that there were two 
answers to this argument. It is quite obvious that, in the 
view of the advertisers, a use by the public of their remedy . . . - 
will react and produce a sale wMch is directly beneficial to them. 
Therefore the advertisers get out of the use an advantage which 


(«) See Thomat v. Thomas, 2 Q. B. 851; 11 L. J. Q. B. 104. 

(a) Currie v. Misa, L. B. 10 Bx., at p. 162; 44 Li. <T. Ex. 94. 

(b) Barm v. Hughes, 7 T. B. SSO, n. ; 53 B. B. 262. 

(c^ Central London, Properti) Trust, Ltd. v. Hightrees House, Ltd., [1947] 
1 K. B. ISO; [1947] L. J. B. 77. 
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is enough to constitute a consideration. But there is another 
view ... is it nothing to use this ball three times daily for 
two weeks according to the directions at the request of the 
advertisers P ... it appears to me that there is a distinct incon- 
venience, not to say a detriment^ to any person who so uses the 
smoke ball. I am of opinion, th^fore, that there is ample con- 
sideration for the promise ” (a). 

The principal points to be remembered with regard to con- 
sideration are : — 

(i) that it must be given by the promisee; 

(ii) that, as a general rule, a past consideration is not 

sufficient to support a subsequent promise; 

(iii) that consideration must be of some legal value though 

its adequacy is, as a rule, immaterial. 

(iv) that it must be certain. 

Consideration must move from (i.a., must be furnished by) the 
promisee. — ^It is a fundamental principle of English law that a 
person who seeks to enforce a simple contract must prove that 
some consideration was given by him or Ms agent (/) to the 
promisor or to some other person at the request of the promisor. 

As we have already seen, the ground upon which the action of 
assumpsit originally lay was the detriment suffered by the plain- 
tiff. When the contractual action of assumpsit was developed its 
ground might be either detriment suffered by the plaintiff or 
benefit conferred by him upon the defendant. But in all cases 
it was by the plaintiff that the detriment must be suffered or the 
benefit conferred. This was and has always remained the 
essential basis of an action founded on a simple contract. 

Thus, in Price v. Easton (g), the plaintiff, John Price, sued 
the defendant for the sum of £13. This sum was owed to John 
Price by William Price, but the defendant had promised to pay it 
to John Price. The consideration for the defendant’s promise was 
a promise made to him by William Price to work for him at certain 
wages and to leave those wages in his hands. Heldj that although 
William Price had performed his promise, this gave no right of 
action to the plaintiff, because no consideration moved from the 
plaintiff to the defendant. 


(e) Id.f per Lindloy, L.J., [18931 1 Q. B., at pp. 264, 266. For another 
instance, see Bamhndqe v. FirmMone^ poht, p. 46. See aho Do la Bere v. 
Pearson, [190&] I K. B. 280, 77 L. J. K. B. 380. 

if) Fhniinq \ Danh of Zealand, [1900] A. C. 577; 69 L. J. C. P, 120. 

ig) 4 B. & Ad. 433. 
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But this principle does not apply where consideration is 
supplied by an agent who obtains the promise on behalf of his 
principal (h). 

Past consideration is not as a general rule sufficient to support 
a simple contract. — ^The consideration necessary to support a 
simple contract is in general either executed or executory con- 
sideration. 

There is executed consideration when the promise of the 
defendant was given in exchange lor an act by the plaintiff. 

There is executory consideration when the promise of the 
defendant was given in exchange for a promise by the plaintiff. 

Thus, if A pays B £100 in return for B*s promise to do certain 
work for him, the consideration for B’s promise is executed. 

So also, if A offers to pay B £100 if B does a certain act, the 
performance of that act by B will constitute an executed considera- 
tion which converts A’s offer into a promise. 

If, however, A merely promises to pay B £100 in return for his 
promise to do the work, the consideration for the promise of each 
party is the promise by the other, and not its fulfLlment, and is in 
each case executory (i). 

In all cases the promise must be given in exchange for the 
consideration; it must be ^‘the price for which the promise of 
the other is bought ” (7), and must be ‘‘ connected therewith in 
one contract ” ^ consideration which is wholly past and 

bygone will not sustain a subsequent promise unless it was 
rendered at the request of the promisor and under such circum- 
stances that, even in the absence of an express promise, the law 
will imply a promise. Both these elements must exist ; accord- 
ingly services rendered without a request, express or implied, 
cannot amount to consideration for a subsequent promise (Z); 
nor can they do so even although rendered upon request, unless 
they are of such a nature or rendered under such circumstances 
that the law would imply a promise to pay for them (tm), as, 
for instance, where a professional agent, such as an auctioneer, 
is employed in the or^ary course of his business (n). Accept- 
ance of the consideration may raise a presumption tliat a request - 
was made, but this, like any other presumption, may be rebutted. 

(h) Fleming v. Bank of New Zealand (uhi supra), 

(t) Johnson v. Kearley, [1908] 2 K. B., at p. 631; 77 L. J. K.B. 904. 

(j) Dunlop Pneumatic Tyre Co. v. Selfridge d Co.. [1916] A. C., at p. 866; 
84 L. J. K. B. 1680. 

(fc) Kennedy v. Broun, 13 0. B. (n.s.), at p. 739; .32 L. J. C. P. 137; 184 
H B 396 

’ (Z)* Re Bogeda Co., [1904] 1 Ob., at p. 287 ; 73 L. J. Ob. 198. 

(w) Kennedy v. Broun (uhi supra). 

(n) See Stewart v. Casey, [18^] 1 Cb., at p. 115 ; 61 L. J. Ch. 61. 
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If the circumstances are such that a promise would be 
implied (o), a subsequent express promise may be treated ** either 
as an admission which evidences, or as a positive bargain which 
fixes, the amount of that reasonable remimeration on the faith 
of which the service was originally rendered (p). 

Where there is a contract based on an executed consideration 
that consideration will not support an express promise, made after 
the contract, which could not in the first instance have been 
implied. 

Thus, in Boscojla v. Thomas (q), A sold a horse to B without 
giving any warranty. Aftex* tho contract A, in consideration of B*s 
purchase, warranted that the hoi'so was sound. It was held that no 
action would lie upon this warranty. From the consideration of 
the purchase the only promise that could be implied was a promise 
to deliver the horse upon request ; no warranty could be implied, 
and therofore none could be supported by a subsequent express 
promise. 

From the rule that past consideration is insufiicient it follows 
that a mere moral obligation is no consideration. Thus, in 
Eastwood V. Kenyon (r), the plaintiff, being guardian and agent 
of an infant, voluntarily spent his own money on improvement 
of her property, and, to repay himself, borrowed money from B. 
After her marriage her husband, who by Ms marriage had received 
the benefit of the expenditure, expressly promised the plaintiff 
that he would pay the amount that was due to B, and on that 
promise was sued by the plaintiff. It was held that the action 
would not lie, since the facts showed notMng but a past considera- 
tion conferred voluntarily by the plaintiff without any request by 
the defendant; it was also pointed out that, if a mere moral 
obligation amounted to sufficient consideration for a subsequent 
promise, tMs “ would annihilate the necessity for any considera- 
tion at all, inasmuch as the mere fact of giving a promise creates 
a moral obligation to perform it ” (s). 

The same point was, however, subsequently raised in the case 
of Beaumont v. Reeve (t), where the plaintiff alleged that the 
defendant had seduced her and had thereby caused her damage. 


(o) Roscorla v. Thomas, 3 Q. B., at p. 237; 11 L. J. Q. B. 214; 61 E. E. 

(p) Stcirart v. Catey, [1892 1 1 Oh., al p. 116; 61 L. J. Ch. 61. 

(a) 3 Q. II. 231. See also Hopkins v. Logan, 5 M. & W. 217; 8 L. J. Bx. 
218; 62 E. K 701. 

(r) 11 Ad. & El. -138; 9 L. J. Q. B. 109; 62 E. R. 400. 

(a) 11 Ad. & El., at p. 110. 

(0 8 Q B. 483; 15 L. J. Q. B. Ill; 70 E. E. 652. 
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and that in consideration thereof he had promised to pay her a 
sum of money. An action for seduction cannot, however, be 
brought by the woman seduced, but only by her parent or master. 
Accordingly the defendant was under no legal liability to the 
plainti^ from which a consideration could arise. It was accord- 
ingly again laid down by the Court that “a precedent moral 
obligation, not capable of creating an original cause of action, will 
not support an express promise ” (ii). 

But there is one class of exceptions to the rule that a past 
consideration will not support a subsequent promise (a?). 

Where the consideration for a contract has been executed, but 
the promisor is protected from legal liability by some rule of 
law made for his benefit, a subsequent promise made after the 
rule of law has ceased to operate can revive the previous 
consideration (y ) : thus, before the Infants’ Relief Act, 1874, a 
contract made by an infant might be ratified by him after 
attaining full age. But this rule applies only when the consider- 
ation is executed and when the contract is valid, though 
unenforcable; not when the consdderation is executory, or when 
the contract is illegal or void (z). And, sixnilarly, a subsequent 
express promise can revive a promise which was originally made 
for valuable consideration, but has become barred by a Statute 
of Limitation (a). But this principle does not apply to a debt 
from which a bankrupt is released by his order of discharge, for 
no subsequent promise to pay such a debt can be enforced unless 
supported by a new consideration (&). 


(u) But a promise of this kind must not be confused with a promise by a 
man to pay a sum to the mother of his illegitimate child for her support, for 
this is perfectly valid, as a mother by undertaking the entire support of such 
child does more than by law she is bound to do, and this forms a sufficient 
consideration for the promise: Smith v. Roche, 28 L. J. C. P. 237. 

(t) It is sometimes stated that there is another exception to the rule, 
namely, where the plaintiff Dolantaiily does something that the defendant was 
legally compellable to do, and the defendant in consideration thereof sub- • 
sequently promises to pay. The authority for this rule is, however, unsatisfac- 
tory. As to the implied contract arising where the plaintiff is compelled to do 
that which the defendant was legally compellable to do, see poet, p. 78. 

(y) See Earle v. Oliver, 2 Ex. 90; Eastwood v. Kenyon, 11 Ad. & EL, at 
pp. 146, 447; Beaumont v. Reeve, 8 Q. B., at p. 487 (" an express promise 
cannot be supported by a consideration from which the law could not imply a 
promise except where the express promise does away with a legal suspension or 
bar of right of action which, but for such suspense or bar, would be valid *'). 

(z) Evans d Co, v. Heathcote, [1918] 1 K. B. 418; 87 L. J. K. B. 693. 

(o) Post, Part I, Chapter VI. 

(b) Jaheman v. Cook, 4 Ex. I>. 26; 48 L. J. Ex. 165. 
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Consideration must be of some legal value. — Consideration 
means something which is of some value in the eyes of the 
law (c). 

In other words, the consideration which is required to support 
a simple contract means valuable coTbsideration as distinct from 
good consideration; accordingly natural love and affection are 
not a sufficient consideration whereon an action of assumpsit may 
be founded ” (d). 

Nor does a mere motive constitute consideration. 

Thus, in Thomas v. Thomas {e), the defendant was an executor 
of J. T., who, immediately before his death, verbally expressed his 
wishes to make certain provisions for his wife E. T. After the 
death of J. T. the defendant entered into a written agreement with 
E. T., by which he agreed ** in consideration of such desire” of 
J. T. to carry out these provisions. It was held that ” motive is 
not the same thing with consideration ” ; to hold that mere respect 
for the wishes of the deceased was consideration wotdd be confound- 
ing consideration with motive. 

As a general rule, and subject to exceptions to be noted, the 
adequacy of the consideration is immaterial. The adequacy of 
the consideration is for the parties to consider at the time of 
making the agreement, not for the Court when it is sought to be 
enforced ” (/). 

Thus, in Bamhridge v. Firmsfone (gr), the plaintiff alleged that, 
ill consideration that the plaintiff, at the request of the defendant, 
had consented to allow the defendant to woigh two boilers, the 
defendant promised to return them in as good a condition as when 
lent, but failed to do so. It was held that there was sufficient con- 
sideration for the defendant’s promise. ” The consideration is that 
the plaintiff, at the defendant’s request, had consented to allow the 
defendant to weigh the boilers. I suppose that the defendant 
thought he had some benefit ; at any rate, there is a detriment to 
the plaintiff from his parting with the possession for even so 
short a time ” (per Patteson, J.). 

Upon the same principle the giving of information by A, the 
patentee of a motor car fitment, to B, a motor car manufacturer, in 
order that B may test it, is good consideration for a promise by B 
not to use it except under licence from A (h). 


(c^ Thoma<t v. Thomas, 2 Q. B.. at p. 859; 11 L. J. Q. B. 104; 90 E. E. 
903. 

(d) Ttocddic V. Atkinson, 1 B. & S., at p. 399; 30 L. J. Q. B. 266: 124 
E. E. 610. 

(fi) 2 Q. B. 861. 

(f) Bolton V. Maddtn, L. R. 9 Q. B. 66; 43 L. J. Q. B. 36. 

(9) 8 Ad. & El. 743; 53 E. R. 234. 

(h) Mechanical, etc,, Co. and Lchwess v. Austin and the Austin Motor Co.. 
ri9361 A. C. 316; 104 T.. J. R. B. 103. 
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Again, in Haigh v. Btoohs (t), the consideiation for the promise 
by the defendant was the surrender to him of a document which 
purported to be a guarantee. The defence was that there was no 
consideration, because the guarantee did not comply with the pro- 
visions of the Statute of Frauds, and was therefore unenforceable. 
It was held that the surrender was nevertheless a valuable con- 
sideration. '*The plaintiffs were induced by the defendant’s 
promise to part with something which they might have kept, and 
the defendant obtained what he wanted by means of that promise 
. . . how can the defendant be Justihed in breaking this promise by 
discovering that the thing in consideration of which he gave it did 
not possess that value wMch he supposed to belong to it? ” (h). 

But inadequacy of consideration may be material in certain 
cases, e.g., where it may be evidence of fraud (Z) and in actions 
for specific performance (m). 

Although, however, consideration need not, in general, be 
adequate, yet it must be real, i.e., of some value. Thus there is 
no consideration if a man promises to do something which is 
obviously impossible, either physically and naturally (n), or 
legally (o). So, also, there is no consideration if the promise cem 
be of no legal value, as, e.g., a promise to surrender a lease at will, 
which the lessor can determine at any time (p). So also for the 
same reason the payment of part of a judgment debt cannot alone 
be any consideration for a promise by the creditor (not under 
seal) not to take any proceedings on the judgment, because it is 
apparent that the creditor cannot get any advantage merely by 
accepting part of the debt for the whole, and the agreement is 
therefore nudum pactum (q). 

Thus, in Foahes v. Beer (r), A obtained judgment against B for 
£2,090. An agreement in writing was entered into between A and 


(t) 10 Ad. & El. 309; 60 E. E. 399. 

(k) 10 Ad. & El., at p. 318. As was also pointed out, it might not have 
been the mere pecuniary value that the defendant most regarded. ** He may 
have had other objects and motives, and of their weight he was the only 
judge." 

(Z) See poet. Part I, Chapter U. 

(m) See poet, Part I, Chapter 'VIT, Section 2. 

(n) That is to say, where " the thing stipulated for was, according to the 
state of the knowledge of the day, so absurd that the parties could not be sup- 
posed to have contracted”: Clifford v. Watte, L, E. 5 C. P., at p. 688; 40 
L. J. C. P. 36. 

(o) Harvey v. Otbbone, 2 Lev. 161; Haelam v. Sherwood, 10 Bing. 610; 
3 L. J. C. P, 176; Whitmore v. Farley, 46 L. T. 99. 

(p) Longridge v. Dorville, 6 B. & Aid., at p. 123. 

iq) Foakee v. Beer, 9 A. C. 606; 54 L. J. Q. B. 130, reviewing all the 
earlier authorities. 

(f) Ubi eupra. 
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B by which, in consi delation of the payment down by B of £500 
and an undertaking lo pay the balance of the sum of £2,0M by 
instalments, A agreed not to take any proceedings upon the judg- 
ment. After xiayincnt of the whole sum of £2,090 A sued for the 
interest thereon, and it was held by the House of Lords that the 
agreement was a nudum pactum and that she had a right to 
recover the interest. At the date of the agreement B owed her the 
sum of £2,090 under a judgment which carried interest at 4 per 
cent., arising de die in diem and at that date amounting to over 
£100. For &e release of this she gained no benefit. To constitute 
a benefit there must bo some independent advantage, not merely 
** that sort of benefit which a creditor may derive from getting pay- 
ment of part of the money due to him from a debtor who might 
otherwise keep him at arm’s length ”, 

So also a concession as to the time and place of payment of 
a judgment debt made to the judgment debtor entirely in his 
own favour is no consideration for a promise by the judgment 
creditor to delay the service of a bankruptcy notice. 

Thus, in Vanlergen v. St Edmunds FropertieSj Ltd. (s), A owed 
B £208 for costs in mspoct of several actions. B by his solicitor 
agreed not to serve a bankruptcy notice upon A in respect of part 
of the debt if by a certain date he made payment of the whole 
amount to a bank at Eastbourne, where ho was going in order to 
borrow the money. A brought an action for damages against B, 
alleging that ho duly made payment as agreed, but that B never- 
theless, in breach of the agreement, serv^ the bankruptcy notice 
upon him. Hehly that the agreement was a nudum pactum, the 
concession being made entirely to oblige A and giving no benefit 
to B. 

But any benefit or possibility of benefit, however small, will 
constitute a consideration. Thus, if there was any doubt whether 
a lease was at will or for years, a promise to surrender it could 
be valuable consideration (t). And a promise to release a debt 
on pa3nnent of a lesser sum would be valid if the creditor got 
any further advantage, however small, as, c.g., if payment were 
made before the day on which it was due (w). So, also, where A 
owed B several instalments under a hire-purchase agreement, 
but was unable to pay them himself, and, in consideration of 
A procuring a friend of his to send a cheque for part of the 
amount due, B promised to give him time for payment of 
the rest of the arrears, it was held that there was good considera- 
tion for the promise (a;). 


[8) [19331 3 K. B. 223; 10*2 I.. J. K. B. 369. 

(t) 6 B. & Aid., at p. 123. 

(u) 9 A. C., at pp. 616, 616, 6*39. 

(x) Midland Motor Shoiviooms v. Setrman, [19*29] 2 K. B. 266; 98 L. J. 
K. B. 490. 
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A promise to perform something which the promisor is already 
under an obligation to a third party to perform is a good con- 
sideration if the promisee thereby gets any benefit or the promisor 
thereby suffers any detriment. 

Thus, in Shadwell v. Shadwell (j/), A, the unde of B, wrote to B 
a letter which was construed to be a promise to pay B the sum of 
£150 a year for a certain period if B married C to whom he was 
then engaged. B, in reliance on A’s promise, married C. Held, 
that the promise of A was given for good consideration, because 
(i) there was a possible detriment to B who might on the faith of 
the promise have changed his position and incurred liabilities, 
and (ii) there was a benefit to A in obtaining the settlement of B as 
he desired. 

Again, in Scotson v. Fegg (z), A, having contracted with B to 
deliver coal to C, subsequently entered into a contract with G under 
which he promised to deliver it to 0 if 0 would promise to take 
delivery at the rate of 49 tons a day. Held, that there was good 
consideration for C’s promise. 0, who was a stranger to the 
original contract, induct A to part with the cargo whi(£ he might 
not otherwise have been willing to do, and the delivery of it was a 
benefit to him. A man may be bound by his contract to do a 
particular thing, but while it is doubtful whether or not he will do 
it, if a third person steps in and says : ‘ I will pay you if you do 
it the performance is a valid consideration for &e payment ” (a). 

But as a general rule there is no consideration if a man 
promises to do something which he is abeady under an obliga- 
tion to do for the promisee (b), though there is consideration if 
he promises to do anything more than he is bound to do. 

Thus, in the case of Stilk v. Myrick (c), some seamen deserted 
from a ^ip, and the captain, not being able to find others to take 
their places, promised to divide the wages of the deserters among 
the rest of the crew. It was held that there was no consideration 
for this promise, because there was nothing more than an ordinary 
emergency of the contract. 

If, however, an extraordinary emergency arises, calling upon a 
seaman, or any other servant, to perform services altogether out- 
side the scope of his original contract, he is discharged from his 
obligations and is free to make any new contract that he likes (d). 


iy) g C. B. (N.s.'i 169; 30 L. J. C. P. 146. 

(z) 6 H. & N. 396; 30 L. J. Ex. 336; 133 B. B 616. 

(a) See also Williams v. O'Keefe, [1910] A. C., at p. 191; 79 Ii. J. 
P. C. 53. 

(b) Sec Jackson v. Cohhin, 8 M. & W., at p. 797; 10 L. J. Ex. 389; 68 
B B 869 

(c) 3 Camp. 317 ; 11 B. E. 717. See also Yates v. Hale, 1 T. R. 78; Harris 
V. Carter, 3 E. & B. 669; 33 L. J. Q. B. 396 ; 97 B. B. 661. 

(d) Hartley v. Ponsonby, 7 E. & B. 870 ; 36 L. J. Q. B. 333 (seamen dis< 
charged bv the desertion of so manv of the crew that it was not reasonable tn 
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Upon the same principle, although the performance of an 
ordinary legal duty will not support a promise to pay, in a 
case where a company had requisitioned police protection of a 
special character for a particular purpose, it was held that a 
promise to pay for their services would be implied and an express 
promise would not be without consideration (e). 

Consideration must he certain.— li there is an essential term 
of a contract which has yet to be agreed and there is no express 
or limited contract for its solution the result is that there is 
no binding contract. When, however, an agreement has been 
executed on one side as, e.g., where goods have been delivered, 
the law will say that there is necessarily an implied contract that, 
m default of agreement, a reasonable sum is to be paid (/). 

The waiver or abandonment of any legal right is a valuable 
consideration. Thus, the forbearance by the plaintiff, at the 
request of the defendant, to issue execution against (g) or to sue 
a third person (h) is sujBicient consideration to support a promise 
by the defendant to pay a sum of money to the plaintiff. And 
the forbearance by a local Council from instituting proceedings 
+o establish a right of way is good consideration to support a 
promise by the owner of a lane to allow the public to use it as 
a highway (?)• If a right is questionable, then its abandonment 
is sufficient consideration to support a promise (j). Accordingly 
a compromise of a serious claim, honestly made ”, is a valuable 
consideration, whether or not the claim would have been success- 
ful (%). If an intending litigant hona fide forbears to litigate 
a question of law or fact which it is not vexatious or frivolous 
to litigate, he does give up something of value ” (1). But, 

require Ihein to go to sea and a promise to pay them increased wages accord- 
ingly held 1o he good); Lif^ton v. Otcneif> of S,S. Carpathian, [19161 2 K. B. 
42; 64 L. J. K. B, 1135 (seamen discharged by increase of risk through out- 
break of war and free to make new contract for inci eased reinuneration). 

(<*) Olasbrook Bron., TAtL v. CAamorgan Coiintu Council, [1925] A. C., at 
pp. 281, 282; 91 L. J, K. B. 272. 

if) BrihAi Bank fur Fomgn Trade v Novimex, [19491 1 K. B. 628; [1949] 
L. J. E. 06S. 

(g) Smith V. Algar, 1 B. & Ad. 605 ; 9 L. J. K. B. 79. 

ih) Cream v. Hunter, 19 Q. B. D. 341; 56 L. J. Q. B. 618. 

(/) Att-Oen. it Newton Ibbof E. D. v. Dyer, [1947] Ch. 67; 116 L. J. 
Ch. 232. 

(/) Long ridge v. DortiUe (iihi eupia). 

(k) Miles V. New Zealand Alford Estate Co,, 32 Ch. D, 266; 55 L. J. Ch. 
801 ; 64 L. T. 682. 

(l\ 32 Ch. D , at t). 277. 
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since the claim must be honestly made, it follows that the prin- 
ciple does not apply where the person who threatens litigation 
knows that his claim is unfounded (m)* 

There may be a contract the consideration for which is the 
making of another contract. *If you will make such and such 
a contract I will give you one hundred pounds ’ is in every 
sense of the word a complete legal contract. It is collateral to 
the main contract, but each has an independent existence • « • 
[but] • . . such collateral contracts, the sole effect of which is 
to vary or add to the terms of the principal contract are . . . 
viewed with suspicion by the law. They must be proved 
strictly” (o). 

An example of such a collateral contract is afforded by the case 
of Jacobs V. Batavia, etc., Trust (p). Here a company issued a 
prospectus inviting subscriptions for deposit notes upon terms 
whi<^ had been already settled and were contained in the notes. 
The plaintiff applied for some deposit notes upon a form accom- 
panying the prospectus which offered to persons who took deposit 
notes certain advantages in addition to those given by the notes. 
Held, that the contract in the prospectus was a collateral and 
independent contract. The offer on the prospectus was: If yon 
take a deposit note, we will give you the benefits mentioned in the 
prospectus in addition to the benefit which you will have under the 
note itself. 

Failure of consideration . — ^Money paid under a contract can 
be recovered if the consideration has wholly failed (q), as, for 
instance, where money has been paid for a forged bill of 
exchange (r) or for something which without the knowledge of the 
person paying had ceased to exist at the date of the contract, e.g., 
money paid for an annuity in ignorance of the death of the 
annuitant (a), or where money has been paid under a contract 
which is not performed owing to the default of the other 
party (t). 

But, unless the consideration is severable (ia), this is not the case 
when there is only a partial failure of consideration; if, therefore. 


(m) Callislier v. Bischojfsheim, L. E. 5 Q. B. 449; 89 Ii. J. Q. B. 181; 
Wade v. Simeon, 9 C. B. 648; 16 L. J. C. P 114. 

(oj Heilhiit Symons d Co. v. Buchleton, [1913] A. C., at p. 47; 82 L. J. 
K. B. 246; 107 L. T. 769. 

ip) [1924] 2 Ch. 829; 93 L. J. Oh. 620. 

(q) See further, post, p. 60. 

(r) Oumey v. Womersley, 4 E. & B. 133; 24 L, J, Q. B. 46. 

(a) Strickland v. Turner, 7 Ex. 208 ; 22 L. J. Ex. 116; Kennedy v. Thomas- 
sen, [1929] 1 Ch. 426 ; 98 L. J. Ch. 98. 

(0 Fletcher v. Marshall, 16 M. & W. 766; 71 E. E. 827. 

iu) See Biggerstajf v. RowatVs Wharf, Ltd., [1896] 2 Ch. 93; 66 L. J. Ch. 
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an apprentice or articled clerk pays a premium and the master 
dies before completion of the period of apprenticeship or articles, 
no portion of the premium can be recovered unless there is a 
stipulation providing for it (x). 

The mere fact that a person has received some benefit under 
a contract does not prevent him from recovering what he has 
paid if he has received no part of that which he contracted to 
receive. Thus, where A, having no title to a motor car, sold it 
to B, who was compelled to surrender it to the true owner, it 
was held that B, although he had the use of the car for four 
months, was entitled to recover the purchase-money from A, as 
on a total failure of consideration, because the mere use of the 
car was no part of the consideration for which he had bargained, 
namely, the property and right to possession (y). 

But if the person paying has got what he contracted for, he 
cannot recover back the money paid merely because it is of no 
value or he has made a bad bargain. 

Tims, in Chapman v. Speller (s), goods were sold at a sheriff's 
sale and bought by the defendant for £18. The plaintiff bought the 
defendant’s bargain for £5 and paid him the £23. The goods were 
not Ihe property of the execution debtor and were claimed by the 
true owner. Held, that there was no failure of consideration^ as 
the plaintiff had merely bought the defendant’s right. 

So also a person who buys an annuity could not recover what he 
paid merely because the annuitant died a moment after the pur- 
chase took effect (rr). 

Sub-section 4. — When writing is necessary 

In some cases simple contracts are required either to be in 
writing or to be evidenced by writing. Thus — 

1. By the Bills of Exchange Act, 1882, bills of exchange (b) 
and promissory notes (c), and the acceptance (d) or 


(a;) Whincup v. Hughes, L. R. 6 C. P. 78; 40 L. J, P. 0. 104; 24 L. T. 
76; Ferns v. Carr, 28 Ch. D. 400; 54 L. J. Ch. 478 ; 62 L. T. 348. But in the 
event of the bankruptcy of the master provision is made by s. 84 of the Bank- 
ruptcy Act, 1914, for the return of a portion of the premium. And, by e. 40 of 
the Partnership Act, 1890, vhere a partner has paid a premium on entering 
into a partnership for a fixed term, and the partnership is determined before 
the end of the term, the Court may, subject to certain exceptions, order repay 
ment of the premium or part thereof. 

(y) Jlowland V. Divan, [1923 ] 2 K. B. 500; 92 L. J. K. B. 1041; 129 L. T. 
767. 

(z) 14 Q. B. 621 ; 19 L. J. (}, B. 237. 

(a) Strickland v. Turner, 7 Ex., at p. 117. 

(b) S. 3 (1). The temi “ bill of exchange ” includes cheques (s. 73). 

ic) S. 83 (1). 

(d) S. 17 (2) (a). 
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indorsement (e) of a bill of exchange and the indorsement of a 
promissory note (/), must be in writing. 

2, By“ ss. 22 and 28 of the Marine Insurance Act, 1906, a 
contract of marine insurance is inadmissible in evidence unless 
embodied in a policy signed by or on behalf of the insurer. 

8. Special agreements by a solicitor for his professional 
remimeration are not enforceable against his client unless they 
are in writing (g). 

4. Contracts within s. 6 of the Moneylenders Act, 1927, are 
not enforceable by action unless a note or memorandum of the 
contract is made and signed personally by the borrower and 
the other requirements of the section are complied with (h). 

5. By s. 4 of the Sale of Goods Act, 1898 (which replaces s. 
17 of the Statute of Frauds), a contract for the sale of goods of 
the value of £10 is, subject to certain exceptions, unenforceable 
by action unless there is a similar note or memorandum of the 
contract. 

6. In the case of certain contracts within s. 4 of the Statute 
of Frauds (0 and s. 40 of the Law of Property Act, 1925, either 
the agreement or some note or memorandum thereof must be in 
writing signed by the party to be charged or his authorised agent. 

This Section of the book will deal only with the provisions 
of s. 4 of the Statute of Frauds (as amended by s. 40 of the 
Law of Property Act, 1925), and the rules governing the note 
or memorandum required by those sections and by s. 4 of the 
Sale of Goods Act. 

S. 4 of the Statute of Frauds and s. 40 of, the Laxo of Property 
Act, 1925. — ^These sections provide that no action shaU be 
brought — 

1, Whereby to charge any executor or administrator upon 
any special promise to answer damages out of his own 
estate (2b); or 

2. Whereby to charge the defendant upon any special promise 

to answer for the debt, default, or miscarriage of another 
person (fe); or 

8. To charge any person upon any agreement made in con- 
sideration of marriage (k); or 


(«) 8. 33 (1). 

(/) 8. 89 (1). 

(g) Post, Part I, Chapter III, Section 7. 

(h) Post, Part I, Chapter III, Section 7. 

(i) 29 Car. 2, c. 3. 

(h) S. 4 of the Statute of Prands. 
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4. Upon any agreement that is not to be performed within 
the space of one year from the making thereof (fe) ; or 

5. lJpo7i any contract for the sale or other disposition of 
lands or any interest in land (Q; 

unless the agreement upon which such action shall be brought or 
some memomndum or note thereof shall be in writing and signed 
by the party to be charged therewith or some other person there- 
unto by him lawfully authorised. 

But it must be noted that in these five cases the effect of 
the statutes is purely negative. The absence of writing prevents 
an action from being brought, but the mere fact that an 
agreement or some memorandum thereof is in writing does 
not enable an action to be brought unless the agreement is 
made for valuable consideration and all the other elements 
of a valid contract are present. 

Special promises by ea^ecutors or administrators to answer 
damages out of their own estate . — ^Apart from any promise 
by him an executor or administrator is personally liable for 
the debts and liabilities of the testator or intestate to the extent 
of the assets which have come into his hands. The Statute 
of Frauds does not affect this liability and refers only to 
special promises by which an executor or administrator under- 
takes to be personally liable out of his own estate. 

Special promise to answer for the debts default, or mis-- 
carriage of another person . — ^These words apply to any 
contract which is a guarantee as distinct from a contract of 
indemnity, i.e., a contract to be answerable for the ^^debt, 
default or miscarriage ” of another person who is primarily 
liable (m). An agreement to give a guarantee is also within 
the statute (n). The words ‘‘ default or miscarriage ” 
include, however, liabilities arising out of a tort as 
well as those arising from contract. Thus, where A wrong- 
fully, and without the leave of B, rode B’s horse and killed 
it, it was held that a promise by C to pay B a sum of money 
in consideration of his not bringing any action against A 
was a promise to answer for the default or miscarriage of 
another (o). 

(l) H. 10 ol the Tiaw of Piop*rt%’ Ael, 19*25, 8li|>htly modilMng the language 
of a siuiilai i)ro\ision m s. 4 of the Statute of Frauds. 

(m) The distinction between a anaiantee and a contract of indemnity will 
be explained in Pail ITI, Chapter 3. 

(n) Mallrtt v. Bateman, L R. 1 C. P. 163; 86 L. J. C. P. 40. 

(o) Kirkham v. Marier, 2 B. & Aid. 613; 21 R. E. 416. 
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Agreement made in consideration of marriage . — This does not 
mean the actual promise of marriage, the consideration for 
which is the promise by the other party, but refers to agree- 
ments for the doing of some collateral act in consideration 
of marriage, as, for example, an agreement to leave money 
by Trill (p)9 or to effect a marriage settlement (g). 

Accordingly, an action for breach of promise of marriage 
may be brought without written evidence, provided that the 
promise is corroborated in some material respect. 

Any agreement not to be performed within one year from 
the making thereof. — ^The expression ‘‘not to be performed” 
means not intended to be performed and capable of perform- 
ance. Hence it includes: — 

(i) An agreement which from its terms is incapable of 

complete performance by either party within the 
year, e.g.i — 

An agreement by which A contracts to supply to B a series 
of annual publications to be paid for by a deposit of £2 and a 
yearly subscription of £1 (r). 

(ii) An agreement which cannot be performed by one of 
the parties within the year and does not manifest any 
intention that the oth^ party should fully perform 
his part within the year. 

Thus there is an agreement within this clause when an 
employer hires a servant at a weekly wage and subject to a 
week’s notice, but the servant is not for thirty-six months 
after leaving the service to be engaged in a similar business 
within radius of four miles (s). 

(iii) An agreement which distinctly shows on its face that 
the parties contemplated its duration for a delBnite 
period of more than a year, although it contains an 
express or implied term by which it may be terminated 
within the year (t); e.g.: — 

An agreement to hire a carriage for five years terminable 
at any time on payment of one year’s hire (u) ; 


(p) Barkicorfh v. Young, 4 Dre^\. 1; 26 L. J. Ch. 163. 

(q) Oaton v. Caton, L. R. 2 H. L. 127 ; 36 L. J. Ch. 866. 

(r) Boydell v. Drummond, 11 Ea‘?t 141, 

(s) Reeve v. Jennings, [1910] 2 E. B. 622 ; 79 L. J. K. B. 1137 

(t) Dohscn V. Colhs, 1 H. & N. 81; 25 L. J. Ex. *267; 106 E R. 466, Ev 
p. Acraman, 31 L. J. Ch. 741; Hanau v. Ehrltch, [19111 2 K. B. 1056 (review- 
ing the eailicr authonties); [1912] A. G. 39; 81 L. J. K. B. 162 , 397. 

(u) Birch v. Earl of Liverpool, 9 B. & C. 892 ; 88 R. R. 212. 
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An agreement to employ a man for two years subject to six 
months’ notice (x ) ; 

An agreement to supply goods for three years subject to 
six months’ notice (y) ; 

An agreement to pa}* £60 a year for five years and then 
£60 for life (a) ; 

An agreement for a three years* partnership (b) ; 

An agreement for a year’s service to begin on the day after the 
making of the contract is not within the section. Thus, a contract 
made on December 6, 1902, for a year’s service to begin on Decem- 
ber 7 is not within the section, for the service ends on December 6. 
1903, and the law does not regard the fraction of the day 
upon which the contract was made (c). The agreement would, how- 
ever, be within the section if the service was to begin on December 8 
or any later date (d). 

But the clause does not include — 

(i) An agreement intended to be performed and capable 
ot performance by one party within the year. 

Thus, where the tenant under a twenty years’ lease, of 
which fourteen years had still to run, verbally promised 
his landlord that, in consideration of £50 to be laid out in 
alterations by the landlord, he would pay an additional 
rent of £5 a year during the remainder of the lease, it 
was held that, as the £50 was to be laid out and had b^n 
laid out within a year, the agreement was not within the 
section, and need not be in writing (e). 

And where by the terns of a contract one party can 
perform his part of it within a year, a subsequent request 
by the other party that such performance should be post- 
poned till after a year does not bring the case within the 
section, although such request be acceded to (/). 

(ii) An agreement for an indelhnite period which, according 


(a;) Hanau v. Ehrlich (ubi supra), 

(y) Ex p, Acraman (uhi supra), 

(a) Sweet v. Lee, 3 Man. & G. 452; 60 R. B. 546. 

(b) Tomkins v. Randell, 19 W. R. 413. 

(c) Smith V. Gold Coast and Ashanti Explorers, Ltd,, [1903] 1 K. B. 588; 
72 L. J. K. B. 236; 88 L. T. 442. 

(d) Bracegirdle v. Heald, 1 B. & Aid. 722; Britain v. Rossiter, 11 Q. B. D. 
123; 48 L. J. Ex. 362. 

(e) Donnellan v. Read, 3 B. & Aid. 899; 1 L. J. K. B. 269; 37 R. R. 588. 
It was also held that the contract was not one which related to any interest in 
land, because it gave no additional interest in, the land cither to the tenant or 
to the landlord, the so-called additional ** rent of £5 not being rent in the 
legal sense. See also Cherry v. Hemming, 4 Ex. 641; 19 L. J, Ex. 63; 80 R. 
R. 733, where a contract by A to assign a patent forthwith, and by B to pay 
for it by instalments over be\eral years, was held not within the section. 

(f) Bovan v. Carr, 1 Cab. & Ei. 499. 
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to the circumstances which happen, may or may 
not be performed within the year (g); c.g. : — 

An agreement to pay a man money on his marriage (h) ; 

An agreement to leave money by will (i) ; 

An agreement to maintain a child for life (h ) ; 

An agreement to pay a wife a weekly sum for mainten- 
ance (1) ; 

An agreement to employ a man as sole agent for the sale 
of patented goods until the patent is sold to a company (m). 

Any contract for the sale or other disposition of land or any 
interest in land. — This section of the Law of Property Act, 1925, 
apparently reproduces the previous law, as settled by a series 
of decisions upon s. 4 of the Statute of Frauds (n), which applied 
only to contracts ** operating upon an interest in land not 
to collateral or antecedent contracts (o). 

So, where A agreed to let a house to B and to make certain 
improvements and alterations in the house, and B agreed to take 
the house and to pay for the improvements and alterations, it was 
held that this contract was within the Statute of Frauds (p): ** the 
principal subject-matter of the agreement was the occupation of the 
premises . . . the consideration was entire, for the letting of the 
house with the alterations ” (g). 

But where A, in order to induce B to become his tenant, made 
an agreement that, if B became his tenant, he would subsequently 
do certain repairs, it was held i^at this agreement to do repairs, 
being antecedent and collateral to the contract of tenancy, was not 
within the Statute of Frauds : it was a separate agreement made 
to induce B to enter into a contract of tenancy, but not binding him 
to become tenant, and so not involving any agreement relating to 
an interest in land (r). 


(g) Souch V. Straicbridge t 2 C. B., at p. 815; 16 L. J. C. P. 170; Hanau 
V. Ehrlich (uhi supra), 

(h) Peter v. Gompton, Skin. 358. 

(9 Ridley v. Ridley, 34 L. J. Ch. 462. 

(fc) Murpiy V. Sullivan, 11 Ir. Jur. in.s.) 111. 

(J) McGregor v. McGregor, 21 Q. B. D. 424; 67 L. J. Q. B. 491. 

(m) Lavelette v. Richards, 24 T. L. R. 886. 

(n) The corresponding words in the Statute of Frauds were: ** Any contract 
or sale of lands, tenements or hereditaments or any interest in or concerning 
them." 

(o) Boston V. Boston, [19041 1 B. B., at p. 127; 78 L. J. E. B. 17. See 
Jameson v. Kinmell Bay Land Co,, 4:1 T. L. R. 598, where it was held that 
an oral promise by a vendor of land to build across other land not included in 
the conveyance a road giving access to the land sold was not within e. 40 of 
the Law of Property Act, 19^. 

(p) Vaughan v. Hancock, 8 C. B. 766; 16 L. J. C. P. 1; 71 R. R. 488. See 
also Mechelin v. Wallace, 7 Ad. & El. 49; 6 L. J. E. B. 217; 45 R. R. 669. 

(q) Vaughan v. Hancock, 3 C. B., at p. 769. 

(r) Angcll v. Duke, L. R. 10 Q. B. 174; 44 L. J. Q. B. 78. See also Hohy 
V. Roebuck, 7 Taunt. 167 ; 17 R. R. 477; Mann v. Nunn, 43 L. J. 0. P. 241; 
Donnellan v. Read, 3 B. & Ad. 899: 1 L. J. K. B. 269; SI R. R. 688 (see 
ante, p. 661. 
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On the same principle an agreement between A and B that, if 
B bought a house, A would repay him the amount of the purchase- 
money, was held not to be within the Statute of Frauds (s) ; it 
“created no obligation to acquire an interest in land, it did not 
affect the owner of the land mentioned, nor did it create or deal 
with the interest of anyone in it ’’ (t). 

A contract which gives a mere licence to go upon or use 
land does not pass any interest in the land to the licensee, 
but merely prevents him from being a trespasser. Accordingly, 
a contract for the use of a dock, but not giving any exclusive 
right to its possession, was held not to be within the Statute 
of Frauds (»). But a contract which is not merely for a licence 
but also for a right in the nature of a profit d prendre, i.e., a 
right to take something out of the land, creates an interest 
in land (a;); thus a contract for the right to shoot over land 
and to take away part of the game killed was within the Statute 
of Frauds (y). 

Upon the same principle a contract for the letting of 
apartments was within the Statute of Frauds (z), but not 
a contract for board and lodging (a). 

Contracts for the sale of emblements or fruetiia induatridles 
were not within s. 4 of the Statute of Frauds, but were con- 
tracts for the sale of goods, and were formerly governed by 
s. 17 of the Statute of Frauds, which was replaced by s. 4 of 
the Sale of Goods Act, 1898 (b). 

But with regard to fructus naturales, the rules laid down 
before 1898 were that if the seller was to sever them the contract 


is) Boston Y. Boston (ubi supra). 

(t) Id., [1901] 1 K. B., at p. 127. 

in) Wells V. Kingston-upon-Hull Corporatimi, Tj. R. 10 C. P. 402 ; 44 L. J 
C. P. 267. 

(x) See Frank Warr d Co,, Ltd. v. London County Council, [1904] 1 R. B. 
713; 73 L. J. K. B. 362. 

(y) V. Lee, 9 Q. B. D. 315; 51 L. T. Q. B. 486. 

(z) Edge v. Strajford, 1 C. & J. 391; 9 L. J. Ex. 101 ; 36 R. R. 746; Inman 
V. Stamp. 1 Stark. 12; 18 R. R. 740. That is to say, provided that the occupier 
was not to be a mere lodger, but was to have such an exclusive possession of the 
apartments as \^ould entitle him to maintain trespass or ejectment for a distur- 
bance of his posbosRion: sec lllati v. Overseers of Liverpool, L. R. 9 Q. B., at 
pp. 191, 192; 43 L.. J. M. C. 69; /f. v. St. Geoige^s Union, L. R. 7 Q. B. 90; 
41 L. J. M, C. 30. It must be noted that the statements in the text have refer- 
ence only to executory agreements tor a tenancy, not to cases in which a tenancy 
is actually created either by lease or bv entry under an agreement for a lease. 

(a) Wnqht V. Staoeit. 2 E. & E. 721; 29 L. J. ft. B. 161; 119 R. R. 130. 

(b) Evans v. Roheits, 5 B. & C. 829; 4 L. J. K. B. 313; 29 R. R. 421 
(potatoes); Jones v. Flint. 10 Ad. & El. 753; 9 L. J. Q. B. 262; 60 R. R. 627 
/corn and ootatoes). 
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was for the sale of goods and was within s. 17 (c); but if the 
buyer was to sever them the contract was within s. 4 (d), unless 
he was to sever them at once, so that they would not derive 
any benefit from remaining in the soil (e). 

A contract for the sale of unseveied fiatures did not come 
within either s. 4 or s. 17 (/); but, before 1898, a contract 
for the sale of other things afiSxed to the soil was within s. 4 (g). 

Now, by s. 62 of the Sale of Goods Act, 1898, the term 
goods ” includes ** emblements, industrial growing crops (h), 
and things attached to or forming part of the land which are 
agreed to be severed before sale or under the contract of sale 
Accordingly} whenever a contract for the sale of any such 
subject-matter contemplates severance, either by the seller or 
by the buyer, it is a contract for the sale of goods and is 
governed by the provisions of the Sale of Goods Act, 1898. 

Contents of the memorandum or note. — ^The memor andum 
must contain : — 

1. The names of the parties or descriptions by which they 
are sufficiently identified or capable of identification (^. “The 
statute will be satisfied if the parties are sufficiently described so 
that their identity cannot be fairly disputed ” (k). Thus, “ if the 
vendor is described as * proprietor *, * owner ’, ‘ mortgagee ’, or 
the like, the description is sufficient, though he is not named; 
but if he is described as ‘ vendor *, or as ‘ client ’, or * friend ’ 
of a named agent, that is not sufficient, the reason . . . being 
. . . that the former description is a statement of fact, as 
to which there can be perfect certainty . . . the reason against 
the latter description being that in order to find out who is 
vendor, client or friend, you must go into evidence on which 


(e) Smith V. Surman, 9 B. 4 C. 561 ; 7 L. 7. Q. B. 396 ; S3 B. B. 269 (grow- 
ing timber). 

(d) Crosby v. Wadstoorth, 6 East 602 ; 8 B. B. 666 (mowing grass). 

(0) Marshall v. Green, 1 C. P. D. 86; 46 L. J. C. P. 16S; 83 L. T. 104 
^growing timber). 

If) HaSen v. Bunder, 1 C. M. 4 B. 266 ; 8 L. T. Ez. 260; Lee v. Gaskell, 1 
Q. B. D. 700 ; 46 L. J. Q. B. 640 ; 34 L. T. 769. 

(g) Lavery v. Pursell, 89 Cb. D. 608; 67 L. J. Cb. 670 ; 68 L. T. 846 (con- 
tract for the sale of tbe materialb of a bouse which were to be cleared away is 
two montbs). 

(b) This term includes crops wbicb, though owing tbdr existence to skill and 
labour, are not included in '' emblements ”, that expression being confined to 
such crops as ordinarily repay the labour of producing them within the year in 
which the labour is bestowed; Graves v. Weld, 6 B. 4 Ad. 106; 2 L. 3. E. B. 
176; 88 B. B. 419. 

(1) Stokes V. Whicher, [1920] 1 Ch. 411; 89 L. J. Ch. 196. See also Wil- 
liams V. Jordan, 6 Ch. D. 617 ; 46 Tj. J. Ch. 81. 

(ft) Lovesy V. Palmer, [1916] 2 Ch.. at p. 240 ; 86 L. 3. Oh. 481. 
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there might possibly ... be a conflict, and that ... is 
exactly what the Act [Le., the Statute of Frauds] says shall 
not be decided by parol evidence ” (?). 

But the names of the parties must appear as such partieSf 
the seller must be named or described as seller, and the 
purchaser as purchaser (m). 

Thus, in Vayidenbergh v. Spoonpr (n), A bought a quantity of 
marble from B and signed the following memorandum ; A agrees 
to buy the whole of the lots of marble pui chased by B, now lying at 
Lyme Cobb, at Is. a foot.” Held, that there was no sufficient 
memorandum, because the seller’s name was not mentioned as seller, 
but occurred only as part of the description of the goods. 

If the memorandum is made by an agent for an undisclosed 
principal, oral evidence is admissible to prove who is the prin- 
cipal (o), provided that by the memorandum the agent is him- 
self liable on contract (p). Where, however, a memorandum 
is signed by X as agent for A (hereinafter called the vendor) ” 
oral evidence is not admissible to vary the memorandum by 
proving that in fact there were two vendors, namely, A and 
B (q). 

2. The name or a sufficient description of the property . — 
Here also, as in the case of the parties, Id certum est quod 
cerium reddi potest. If, therefore, there is in the memorandum 
a description of the property which is sufficient to enable it 
to be identified it may be identified by oral evidence (r). 

Thus, the following have been held to be sufficient descriptions : — 
(i) ” Mr. Ogilvie’s house ” («) ; 

(1) Jarrett v. Hunl( r, 34 Ch. D., at p. 184; 66 L. J. Ch. 141, and cases there 
cited. See also Carr v. Lynch, [1900] 1 Ch. 613; 69 L. J. Ch. 345. 

(tw) Dewar v. Mintoft, [1912] 2 K. B., at p. 386 ; 81 L. J. K. B. 885; cp. 
Cofeew V. Roche, [1927] 1 K. B. 169; 96 L. J, K. B. 945; 136 L. T. 219; 42 
T. L. E. 674. 

in) L. B. 1 Bx. 316; 36 L. J. Ex. 201; 14 L. T. 701. Doubted in Cohen v. 
Roche, [1927] 1 K, B. 169; 96 L. J. E. B. 945. 

(o) Filhy V. Hounsell, [1896] 2 Ch. 737; 66 L. J. Ch. 862; 76 L. T. 270. 

(p) Lovesy v. Palmer (uhi supra). If an agent contracts only as agent for an 

unnamed or undeecnbed principal and not on his own account, he can neither sue 
nor be sued upon the agreement. An unnamed and undescribed principal cannot 
sue or be sued upon a contract for which a written memorandum is required. * 
except where by the memorandum the agent is himself liable on the contract, fot 
otherwise theie is no memorandum of any agreement at all : [1916] 2 Ch., at pp. 
242,243,244. l j , 

(q) Keen v. Mear, [1920] 2 Ch. 574; 89 L. J. Ch. 613. And this is not 
affected by the fact that A and B aie partneis, because s. 5 of the Partnership 
Act, 1890, did not ovemde h. 4 ol the Statute of Prauds: Keen v. Mear (uhi 
supra). 

(r) Shardlow v. Cottcrell, 20 Ch. D. 90; 61 L. J. Ch. 353; Auerbach v. Nel- 
Aon, [19191 2 Ch. 383; 88 L. J. Ch. 193. 

(^) Ogilvtc V. Foljambc. 3 Mcr. 63; 17 E. R. 13, approved in Bank of New 
Zealand v. Simpson. S2 L. at p. 101. 
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(ii) “ Property purchased at £420 at the Sun Inn Preston on 
the above date ” (i.e., the date of the memorandum) (t) ; 

(iii) “ Twenty-four acres of land at Totmanslow, in the parish 
of Draycott ** (u) ; 

(iv) A receipt for a deposit on a hodse described as sold by N* 
to A for £500 on November 21, 1918 (ac). 

8. M the material (y) terms of the contract^ including the 

consideration (»). 

Thus, an agreement for a lease mtist state expressly or by 
reference to some writing which would make it certain, or by 
reasonable inference from the language used, on what day the term 
is to commence (a). 

And on an agreement for the sale of goods the mode of delivery 
against payment must be stated (b). 

But in the case of guarantees it was provided by s. 8 of 
the Mercantile Law Amendment Act, 1856, that the promise 
of the defendant ** shall not be deemed invalid to support an 
action . . by reason only that the consideration for such 

promise does not appear in writing, or by necessary inference 
from a written document 

And, on a contract for the sale of goods, if no price has 
been fixed, the memorandum is complete without any mention 
of the price, because in such cases the law implies a promise 
to pay a reasonable price (e). But, if the price has been 
fixed, it must be mentioned in the memorandum (d)* 

Where, however, a term of no great importance is exclusively 
for the benefit of one party, he may sometimes waive it and 
enforce the contract, though the memorandum contains no 
evidence of that term (c). 


(t) Shardlow v. Cotterell (tthi supra). In this case it vas said by Jessel, 
that any two specific tenns are enough to point out sufficiently what is 
sold, e.gf., “ the estate of B in the county of 0 ”, or ” the estate of A B which he 
bought of C B 

(tt) Plant V. Bourne, [1897] 2 Ch. 281; 66 L. J. Ch. 613. 

(a?) Auerbach v. Nelson (uhi supra). 

ly) Blaekhurn v. Walker, [1920] W. N, 291; “substantial parts” (Wilkin^ 
son V. Evans, 9 G. B. (n.s.), at p. 867); " essential terms” (id., at p. 860). 

(z) Wain v. Warltcrs, 5 Bast 10; 7 E. E. 646; Potter v. Peters, 64 L. J, Oh 
at p. 360. 

(o) Humphery v. Conyheare, 80 L. T. 40; 16 T. L. E. 162. 

(b) Thirkell v. Camhi, [1919] 2 B. B., at p. 598 ; 89 L. J. K. B. 1. 

(c) Sale of Goods Act, 1898, s. 8 (2), and see Hoadley v. M*Laine, 10 Bing 
483 ; 3 L. J. C. P. 162; 38 E. E. 510. So also ” an implied term such as that 
a vendor must make a good title " need not be in the memorandum, Hawkins 
V. Price, [1947] Ch.. at p. 664. 

(d) Elmore v. Kingseoie, 6 B. d: C. 683; 29 E. E. 341. 

(e) Hawkins v. Price, [1947] Ch. 646; [1947] L. J. B. 887. 
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Signature. — ^Thc memorandum need not be signed by both 
parties (/), but it must be signed by the party to be charged 
or sorne other person thereunto by him Icnvfully authorised. 
For the purposes of the statutes there is a sufficient signature if 
the name of the party to be charged is inserted in the agree- 
ment, or appropriated to the agreement, as the name of the 
party with whom the agreement is to be made, either by 
himself or by his authorised agent (g). And it is immaterial 
what form the signature takes (t.e., whether it is written or 
printed) (ft), and whether it is in the body of the memorandum 
or at the beginning or end (i), provided that it is intended 
to authenticate and ratify the whole agreement (j). 

Thus it has been held that there was a sufdcient signature 
in the following cases: — 

i. Where the defendant wrote a letter beginning ** I, James 
Crockford, agree to sell ” (fc). 

ii. Where a clerk of the defendants (H. M. & Co.)? with their 
authority, drew up the following document and handed 
it to the plaintiff for his signature: — 

Messrs. Hoare Mann & Co., 26, 29, Bridge Row, 
London, E.C. Gentlemen, — ^In consideration of your 
advancing my salary, etc., I hereby agree to continue 
my engagement in your office for three years, etc. 

“Yours obediently, 

“George Evans” (Z). 

iii. Where the defendant (John Dodgson), on purchasing hops 
from the plaintiff, wrote a memorandtim, afterwards 
signed by the plaintiff’s agent, beginning “ Sold John 
Dodgson, 27 pockets Playsted, 1836, Sussex, at 108s., 
etc.” (m). 

iv. Where the defendant (Norris), on selling yarn to the 
plaintiff, handed to him an invoice, at the top of which 
his own name (Norris) was printed and in which he 


(/) Laythourp v. Bryant, 2 Bing. N. C. 736 ; 6 L. J. C. P. 217. 

{g) Evans v. Hoare, [1892] 1 Q. B. 693; 61 L. J. Q. B. 470; Huchleshy v. 
Hooh, 82 L. T. 317; see also Horner v. Walker, [1923] 2 Ch. 218; 92 L. J. Oh, 
673. 

(h) Saundeison v. Jacknon, 2 B. & P. 138; 5 B. R. 680; Schneider v. Norris, 
2M. & S. 286; 16 R. R. 250. 

(i) [1892] 1 Q. B., at p. 597. 

(]) Caton V. Caton, L. R. 2 H. L„ at pp. 139, 143 ; 36 L. J. Ch. 886; 148 R. 
R. 273; Cohen v. Roche, [1927] 1 K. B. 169; 96 L. J. K. B. 946. 

(fe) Knight v. Croikford, 1 Esp. 190; 6 R. R, 729. 

(/) Evans v. Hoare (uhi supra), 

im) Johnson v. Dodgson, 2 M. & W. 653; 6 L. J. Ex. 185. 
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himself had written the name of the plaintiff, thus 
inserting the plaintiff’s name as buyer in a paper in which 
he recognised himself as seller and appropriating the 
printed name to the agreement as a signature («). On 
the same principle it has been held that there was' a 
sufficient signature by the defendant, who was an 
auctioneer, where his name was printed upon the front 
page of his sale catalogue, the leaves of which were 
pasted into a book in such a way as to leave a space 
in which, at the sale, he made, against each lot, an 
entry of the price and the purchaser (o). 

Signature of agent . — A person ** who signs as an agent must 
be authorised to sign a memorandum of a contract of the nature 
of that on which the plaintiff relies, and ... it is for the plaintiff 
to prove that the signatory was an agent so authorised” (p). 
Thus, a solicitor who merely has instructions from his client 
to prepare a draft contract has no implied authority to sign a 
memorandum of the contract (g), and a solicitor whose instruc- 
tions are to deny the existence of a contract has no authority 
to bind his client by signing a memorandum of a contract (r). 
One party cannot sign as the agent for the other (s), but one 
agent may have authority to sign for both parties, as in the 
case of a broker (t), or auctioneer (u). 


(n) Schneider v. Norris, 2 M. & S. 286; 15 E. ft. 260. With this must be 
carefully compared the case of Hucklesby v. Hook, 82 L. T. 177, where, though 
a letter was written by the plaintiff to the defendant upon paper printed with the 
name and address of the defendant, the evidence showed that the printed name of 
the defendant had not been appropriated to the contract. 

(o) Cohen v. Roche (uhi supra). 

(p) Thirkellv. Camhi, [1019]2K. B., at p. 598, explaining and distingnUh- 
ing John Griffiths Cycle Corporation v. Humher Co., [1899] 2 Q. B. 414 ; 68 
L. J. Q. B. 969, and Daniels v. Trefusis, [1914] 1 Ch. 788; 83 L. J. Oh. 679. 
See also Rtdgway v. Wharton, 6 H. L. C., at p. 296 ; Smith v. Webster, 3 Ch. D. 
49; 46 L. J. Ch. 628 ; 36 L. T. 44; North v. Loomes, [19191 I Ch. 878; 88 L. J. 
Ch. 217; 120 L. T. 633; Koenigshlatt v. Sweet, [1923] 2 Ch. 314; 92 L. J. Ch. 
698; 129 L. T. 659; 39 T. L. E. 676. A pleading signed by counsel in previous 
proceedings is a memorandum by an authorised agent: Grvndell v. Bass, [1920] 
2 Ch. 487 ; 89 L. J. Ch. 691; 124 L. T. 211; 86 T. L. E. 867; Farr, Smith £ Co. 
V. Hfessers, [1928] 1 K. B. 397; 97 L. J. K. B. 126; 138 L. T. 154; 44 T. L. E. 
48. 

(q) Smith v. Webster, 3 Ch. D. 49; 45 L. J. Ch. 628. 

(r) Thirkell v. Cambi, [1919] 2 K. B. 690; 89 L. .T. K. B. 1. 

(tf) FarebrotJier v. Simmons, 3 B. & Aid. 333 ; 24 E. E. 399; Sharman v. 
Brandt, 6 Q. B. 720; 43 L. J. Q. B. 312. 
ft) Thompson v. Gardiner, 1 0. P, B. 777. 

(m) Bell V. Balls, [1897] 1 Ch. 663 ; 66 L. J. Ch. 397. Wilson v. Pike, 
[1949] 1 K. B. 176: £1949] L. J. E. 17. 
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Form of the memorandum or note . — ^The statutes do not make 
it necessary that the contract should be in writing; their require- 
ments are satisfied if there is “ a signed admission (Le., by the 
defendant) that there was a contract and a signed admission 
of what that contract was ” (a?), and for that purpose “ any 
writing embodying the terms of the contract and signed by 
the party to be charged is sufficient ” (y). Thus it is sufficient 
if there is a written offer containing the terms of the contract, even 
though the acceptance is oral (a). 

Nor is it necessary that any idea of agreement should have been 
present to the mind of the party signing the memorandum (a)* 
Accordingly, it has been held that the statutory require- 
ments were met by an admission contained in a letter written 
by the defendant to his own agent (&), or in an affidavit made 
by him for some other purpose (c), or in his will. 

Thus, in Be Hoyle, Hoyle v. Hoyle (d), a testator had in his 
lifetime made a verbal promise to guarantee the payment of debts 
due from his son to a certain firm, and in his will and codicil he 
recited this fact. In the administration of his estate the firm made 
a claim under the guarantee, and it was held that the recital of the 
guarantee in the will and codicil was a memorandum or note in 
writing which satisfied section 4 of the Statute of Frauds. 

A letter written by the defendant to the plaintiff, recognising 
the existence of a contract and its terms, is not prevented from 
being a sufficient memorandum merely because the defendant 
denies his liability under the contract. 

Thus, in the case of Bailey v. Sweeting (e), A bought from B 
some chimney-glasses for £38 lOs. 6d. The glasses being damaged 
in transit, A refused to receive them and wi-ote to B as follows: 

The pai'cel of goods selected . . . was the chimney-glasses, amount- 
ing to £38 10s. 6d., which ... I have long since declined to have, 
for reasons made known to you at the time.” It was held that, as 
this letter recited all the essential terms of the bargain, it was none 
the less a note or inomorandum thereof, because it was accompanied 
by a statement that the defendant did not consider himself liable in 
law for the performance of it 


(») Thtrhell v. Camhi, [19101 2 K. B., at p. 697 ; 89 L. J. K. B. I ; 1*21 L. T 
632; 36 T. L. R. 652. 

(y) Re Hoyle, [18931 I Ch.. at p. 98 ; 62 L. J. Ch. 182; G7 L. T. 674. 

(«) Reuis V. Picksley, Tj. E. I Ex. 342; 35 L. J. Ex. 218. 

(a) Re Hoyle (uht snptu). 

(b) Gtbson v. Holland, L. U L C V 1; 36 L. J. C. P. 3; 13 L. T. 293. 

(c) Barktoorlh v. Young, 1 T)un\ 1 ; 26 L. J. Ch. 153; 113 E. R. 297. 

(d) [1893] 1 Ch. 84. 

(e) 9 C. B. (N.s.) 843 ; 30 L. J. C. P. 160; 127 R. R. 896 (a decision upon 
fi. 17 of the Statute of Frauds). See aUo Wilkmson v. Evans, L. R. 1 C. P. 407 ; 
35 L. J. C. P. 224; Buxton v. Ruj.t, L. R. 7 Ex. 279 ; 41 L. J. Ex. 1; Dewar v. 
Hintoft, [1912] 2 K. B., at p. 387 ; 81 L. J. K. B. 886. 
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This principle does not, however, apply where the defendant, 
though admitting a contract, sets up terms which are different 
from those alleged by the plaintiff (/). 

Similarly, a letter signed by the defendant and referring to 
other letters or documents as containing the terms of a contract, 
may be a sufficient note or memorandum, although it 
repudiates liability (g); but if, while referring to other letters, 
it refuses to admit that they contain the terms of the contract, 
it is not a sufficient note or memorandum (h). 

From the preceding paragraph it will be observed that the 
memorandum or note may he made out from more than one 
document. As to this, the rule formerly was that, when a writing 
signed by the defendant or his agent referred to some other 
document, that document might be incorporated into the signed 
writing so as to make up a complete memorandum or note, 
provided that it could, without oral evidence, be identified by 
means of the reference contained in the signed writing (t). The 
present rule, however, is that if the writing signed by the 
defendant refers to some other transaction which may have 
been in writing, oral evidence is admissible to prove that such 
transaction was in writing and to id^tify a particular document 
as being the transaction to which the reference is made (k). 
Thus, where a writing signed by the defendant or his agent refers 
to previous “ instructions ” (I), or to a previous “ offer ” (t»), 
or “ arrangement ” (n), oral evidence is admissible to show that 
such “ instructions ”, or ” offer ”, or ” arrangement ” were in 
writing and were contained in a document which is produced 
and which, being so identified, becomes incorporated with 
the signed writing, and thus mates up a complete note or 
memorandum. 

The extent to which this principle goes may be illustrated 
by two cases. 

In the case of Long v. Millar (o), the plaintiff signed an agreement 
“ to purchase three plots of land in Rithford Street, Hammersmith, 


(/) STnith T. Surman, 9 B. & C. 661; 7 Ij. J. Q. B. 396; 88 B. B. 269. 

(q) Dewar v. Mintoft, [1912] 2 K. B. 873 ; 81 L. J. K. B. 888. 

(ft) TftirfteH v. Camhi, [1919] 2 B. B. 590; 89 L. J. K. B. 1. 

(«) Boydell v. Divnxmond, 11 East 168; 10 B. B. 460. 

(ft) Bxdqioay v. Whaxton, 6 H. L. C. 238; 37 L. 1. Cb. 46; Baumann v. 
Jmtus, 8 Cb. D. 608; Stoket v. Whicher, [1920] 1 Ch. 411; 89 L. J. Ch. 196. 
fee also Hm v. HUJ, [1947] Ch., at pp. 240, 241. 

(l) Bidgway v. Whailon (uhi supral. 

(m) Long v. Wfiar, 4 C. P D., at p. 464 ; 48 L. J. 0. P. 696. 

(n) Oave v. HatUngs, 7 Q. B. D. 136; 50 L. 7. Qf. B. 676. 

(o) 4 0. P. D. 460 ; 48 L. J. 0. P. 696. See also Beading Truei, Ltd. v. 
Spero, [1980] 1 K. B. 493 ; 99 L. J. K. B. 186. 
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for the sum of £310 and ... to pay as a deposit the sum of £31 ** ; 
the defendant did not sign this agreement, but signed the following 
receipt : “ Received of Mr. G. Long the sum of as a deposit on 
the purchase of three plots of land at Hammersmith.” It was held 
that the word ” purchase ” meant agreement to purchase, and that 
oral evidence was admissible to prove that this agreement was in 
writing and to identify it with the agreement signed by L. 

In the case of Oliver v. Hit n ting (/?), the defendant agieed to 
seU to the plaintiff for £2,375 a freehold estate known as the 
F. M. H. estate and signed a memorandum which contained all the 
essential terms of the contract except that it omitted to mention or 
refer to the property agreed to be sold. Two days afterwards the 
plaintiff sent to the defendant a cheque for £375 as deposit and part 
payment of the price, and the defendant, in reply, wrote : ” I beg 
to acknowledge receipt of cheque, value £375, on account of the 
purchase-money for the F. M. H. estate.” It was held that, since 
this letter contained a reference to the F. M. H. estate as the 
subject of a sale, oral evidence was admissible to prove the circum- 
stances under which it was written and to show that the reference 
was to the previous memorandum of agreement, so enabling the two 
documents to be read together as a complete memorandum. 

It must be noted that oral evidence is admissible only to 
identify the document to which reference is made in the writing 
signed by the defendant or his agent. If no reference to another 
document appears on the face of the signed writing, oral evidence 
is not admissible to show that it was intended to refer to 
another instrument (q). 

But documents which form the actual component parts of 
a memorandum made at one time may be identified and con- 
nected by oral evidence though there is no reference in one 
to the other. 

Thus, ill Featce v. Gardner (r), where the defendant wide to 
the plaintiff a letter containing all the terms of the contract, but 
beginning ” Dear Sir”, and not containing the name of the 
plaintiff, it was held that the plaintiff might prove that he received 
the letter in an envelope bearing his name and that the letter and 
envelope could be taken together to constitute a memorandum in 
writing within section 4 of the Statute of Frauds or section 4 of the 
Sale of Goods Act, 1893. 

So also in ffones Tirothfrs, Lid. v. Joyner («), the plaintiff ’%» 
name was on a leather case and the i*est of the memorandum, signed 
by the defendant, was in a paper book which was merely slipped 
into the case, so that it could be removed when full and replaced by 
another. It was held that the two could be taken together to 
constitute a memorandum. 


(p) 41 Ch. D. 205 ; 59 L. J. Ch. 255. 

(q) Pottei V. PetcH. fit L. J. Ch. 367. 

(r) ri897] 1 Q. B. 088; 66 L. J. Q. B. 467. 

82 L. T, 878. See also Lcmg v. Millar, 4 C. P. D., at p. 436; Hill v 
I fill ri9471 Ch.,atp. 241. 
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The effect of non-compliance with the statutes. — ^If there is no 
memorandum the contract is unenforceable by action (t). The 
Statutes do not affect the validity of the contract (w), but only 
make a particular kind of evidence necessary (m) ; that evidence 
must, moreover, be in existence at the commencement of the 
action ; if it comes into existence subsequently and the plaintiff 
desires to avail himself of it, he can only do so by discontinuing 
the action and commencing another (x). 

But the operation of the statutes is excluded in four cases : 

i. Where they are not expressly pleaded by the 
defendant {y). 

ii. Where property is sold under an order of the Court ( 2 )- 

iii. In order to prevent the statute from being used in 
order to commit a fraud ** (a), as for instance vrhere 
the defendant has obtained the property of the 
plaintiff by fraud (5), 

iv. Where, in an action for specific performance^ there has 
been part performance of the contract by the plaintiff, 
so that it would be a fraud on the part of the defen- 
dant to set up the statute (c). 

Moreover a party to an agreement which is unenforceable for 
want of a written memorandum may in some cases have an 
alternative right of action. Thus, although he cannot enforce 
the express agreement, he may nevertheless, if under the agree- 
ment he has rendered any services to the other party, sue upon 
a quantum meruit, i.e., upon an implied promise by the 
defendant to pay for the services actually rendered. Accordingly, 
it has been held that a farm labourer who, by an oral agreement, 
was employed under a contract of service not to be performed 
within a year, could sue on an implied contract to pay a 
reasonable sum for the services actually rendered by him (d). 


(t) See Morris v. Baron d Co., [1918] A. C., at p. 11; 87 L. J. K. B. 145. 

(u) Leroux v. Brown, 12 C. B. 801; ^ L. J. C. P. 1; 92 E. E. 889; Re HoU 
land, [1902] 2 Ch., at p. 376 ; 71 L. J. Ch. 618; 86 L. T. 642; 18 T. L. E. 663. 
Accordingly, money paid under it cannot be recovered: Sweet v. Lee, 3 Man & 
G. 542; 60 E. B. 646. 

(w) Re Hoyle, [1893] 1 Ch.. at p. 97; 62 L. J. Ch. 182. 

(a:) Lucas v. Dixon, 22 Q. B. D. 337; 68 L. J. Q. B. 161. 

(y) E. S. C. Order XIX, r. 16. 

(je) Att.’Gen. v. Day, 1 Ves. Sen. 218. 

la) Rochefoucauld v. Boustead, [1897] 1 Ch., at p. 207; 66 L. J. Ch. 74. 

(b) See Davis v. Whitehead, [1894] 2 Ch., at p. 146; 63 L. J. Ch. 471. 

(c) For a discussion of this principle, see Bawlinson v. Ames, [1925] Ch. 96; 
94 L. J. Ch. 113. 

(d) Scott V. Pattison, [1923] 2 X. B., at p. 727 ; 92 L. J. K. B. 886. See also 
Knowlmam. v. Bluett, L. E. 9 Ex. 307; 48 L. J. Ex. 151; Pulhrook v. Lawes, 
1 Q. B. D. 284; 46 L. J. Q. B. 178. 
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So also, an action upon an account stated (e) will lie for a debt 
due under an agreement which is unenforceable for want of a 
written memorandum (/). 

But a plaintiff cannot from acts done under an unenforceable 
contract set up an implied contract to the same effect. 

Thus, in Brittain v. llosdter (g), A entered into an oral con- 
tract of service which was not to be performed within one year and 
remained some months in the defendant’s service when he was dis- 
missed on three months’ notice. Held, that he could not from his 
part performance of the express contract set up an implied contract 
to serve for a year. 

Section 8. — Specialty Contracts 

A specialty, or contract under seal, is the only formal con- 
tract, because it derives its validity neither from the fact of 
agreement, nor from the consideration which may exist for the 
promise of either party, but because it is expressed in the form 
of a deed. 

A deed is a writing, sealed by the party to be bound and 
delivered to the party to be benehted thereby, constituting and 
testifying to the grant or creation by the former of some in- 
terest in property or of some right or his assumption of some 
contractual liability, or both granting or creating an interest or 
right and at the same time imposing a contractual obligation. 

A deed may be executed by only one party, binding him 
alone, or it may be executed by two or more parties and may 
contain promises by both. In the former case it was termed a 
deed poll, because it was polled (i.e., cut even) at the top. In 
the latter case it was called an indenture because originally two 
copies were made on the same parchment which then, in order to 
facilitate proof of the identity of each copy, was cut through 
the middle by a waved or indented line. After this practice 
ceased it remained customary to describe a deed executed 
between two or more parties as an indenture, but by s. 57 of the 
Law of Property Act, 1925, it is provided that any deed may 
be described simply accorcUng to its effect, e.g., as a con- 
veyance ” or lease ”. 

The execution of a deed . — ^The common law essentials for 
the execution of a deed are the sealing and delivery. As to 
the sealing, the placing of a finger upon a seal or wafer already 


{e) PtMtf p. 76. 

if) CoiKnig v. Ward, 1 C. B. 858; 15 L. J. C. P. 245; see also haycock v. 
Pickles, 4 B. & S. 407 ; 33 Tj. J. Q. B. 43. 
fn\ n n Ti 1Q51. -dfl T. T 
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afBbiied is, in practice, deemed sufficient. Delivery does not 
necessarily entail a physical transfer, and may be by any acts 
or words that sufficiently show that it was intended to be 
finally executed, even though it remains in the possession of 
the maker (h). The efficacy of a deed depends on its being 
sealed and d^vered by the maker of it; not on his ceasing 
to retain possession of it” (i). “And it is clear on the 
authorities . . • that the deed [when sealed and delivered] 
is binding on the obligor before it comes into the custody of 
the obligee, nay, even before he knows of it; though, of course, 
if he has not previously assented to the making of the deed, 
the obligee may refuse it ” (fe). 

The maker of a deed may deliver it so as to suspend or 
qualify its binding effect by expressly declaring or in any way 
indicating his intention that it shall have no effect until a 
certain time has arrived, or till some condition has been 
performed. In such a case the instrument is in the meantime 
a mere escrow; but when the time has arrived or the con- 
dition has been performed, it takes effect from the date of 
its first delivery as an escrow, and binds the maker whether 
he has parted with the possession or not (Z). A deed cannot 
be delivered as an escrow to the other party to it, but only 
to some third person, as, for example, to the solicitor of the 
person making it; but it may be delivered to a solicitor acting 
for all parties (m); and it has been held that where there are 
several grantees, and one of thmn is a solicitor acting for him- 
self and the other grantees, the deed may be delivered to him 
as an escrow (n). 

There was formerly some doubt as to whether a deed need 
be signed. But with regard to deeds executed after 1925, it 
is provided by s. 78 of the Law of Property Act, 1925, that 
when an individual executes a deed he shall either sign or place 
his mark upon it, and sealing alone shall not be deemed 
sufficient. 


(h) Xenos v. Wickham, L. B. 2 H. L., at p. 312; 36 L. J. G. P. 313. In 
practice, uttering the words “I dehyer this as mj act and deed" is deemed 
equivalent to a ddivery. Id., at p. 820.— See also Macedo v. Stroud, [1922] 2 
A. C.. at p. 387 ; 91 L. J. P. C. 222. 

(i) L. R. 2 H. L., at p. 323. 

(fc) Id., at p. 312. 

(l) Id., at p. 323. 

(m) Millershvp v. Brooks, 5 H. & N. 797 ; 29 L. J. Ex. 369 ; 120 B. B. 835; 
Watkins v. Nash, L. B. 20 Eq. 262 ; 44 L. J. Ch. 506. 

(n) London Freehold and Leasehold Property Co. v. Suffleld, [1897] 2 Ch. 
608 ; 66 L. J. Ch. 790. 
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In the case, however, of a corporation aggregate, it is pro- 
vided by s. 74 that a deed shall be deemed to have been 
duly executed if its seal be alBObced in the presence of and 
attested by its clerk, secretary or other permanent oflBcer and 
a member of the board of directors or other governing body. 
In other cases attestation is not necessary, but in practice a 
deed is always attested. 

Contracts for which a deed is used . — contract under seal 
may be used for many purposes and may take various forms. 

It may, for instance, be included in a conveyance of property 
for the purpose of imposing contractual obligations upon either 
party. Thus a conveyance of land may contain a covenant by 
the purchaser not to use it for specified purposes. Similarly a 
lease may, and usually does, contain covenants both by the 
lessor and the lessee upon various matters such as repairs. 

On the other hand, in transactions that involve no transfer 
of property but only create contractual obligations, such as, 
e.g., a contract regulating the terms of a partnership or a 
separation between husband and wife, a deed is commonly used 
because of its characteristics and effects. 

Again, a contract under seal may be used for a unilateral 
promise, as in the case of a bond. 

Bonds , — ^In its simplest form a bond is merely an instrument 
under seal whereby one person (the obligor) acknowledges his 
liability to pay a sum of money to another person (the obligee). 
Such a bond is termed a ** simple ” or ‘‘ single ” bond. 

Usually, however, a bond is double ” or “ conditional ”, that 
is to say, it contains a provision that, on the happening or ful- 
filment of a specified condition, it shall become void. Thus A 
may bind himself to pay to B the sum of £1,000 subject to 
a condition that the bond shall be void if he pays B on a 
specified day the sum of £500 with interest at a specified rate. 
Here the real object of the bond is to secure performance of 
the condition and the sum which the obligor binds himself to 
pay is intended to be a penalty payable upon its non- 
periormance. 

Where, as in the instance given, the bond is given to secure 
the payment of money it is called a common money bond and 
at Common Law, if the condition was not fulfilled, the whole 
penalty was recoverable. But by 4 & 5 Anne, c. 16, it was 
provided that payment of the lesser sum with interest and costs 
shall be taken in full satisfaction of the bond although such 
payment be not in strict accordance with the condition. 
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Where a bond is given to secure the payment of money 
by instalments, or to secure the performance of some act other 
than the payment of money, it is termed a bond with a special 
condition. In the case of such a bond the whole penalty became 
due at Common Law upon any breach of the condition. But, 
by 8 & 9 Will. 8, c. 11, it was provided that in any action upon 
such a bond the plaintiff must assign (i.c., set out) the breaches 
which had been committed by the obligor, and, although he 
might recover judgment for the whole penalty, execution was 
allowed to issue only for the damages sustained by such breaches, 
the judgment remaining as security for damages that might 
result from any further breach. 

CharaoteristiGS of Specialty Contracts. 

1. Merger, — ^It is a general rule of law that a person who 
takes or acquires a security, remedy or cause of action of a 
higher nature than one which he already possesses in respect 
of the same subject-matter thereby merges and extinguishes his 
existing security, remedy or cause of action (o). 

A contract under seal is of a higher nature than a simple 
contract. Accordingly, if two parties enter into a simple con- 
tract and subsequently enter into another contract under seal 
in respect of the same subject-matter, the simple contract is 
merged into the specialty contract and ceases to exist (p). Thus, 
where parties enter into a preliminary contract in writing which 
is afterwards reduced into a deed, the written contract is merged 
in the deed and extinguished, and the rights of the parties are 
entirely governed by the deed (q). 

But this principle does not apply where the deed is intended to 
cover only a portion of the ground governed by the preliminary con- 
tract, as, e.g.j where a contract for the sale of land contains col- 
lateral stipulations which would have no place in and are not 
referred to by the deed of conveyance (r). 

2. Estoppel, — Estoppel is a rule of evidence by which a party 
to an action may be precluded from giving evidence to contra- 
dict facts which he has previously asserted or admitted. 

In the case of a deed it prevents a party thereto from deny- 
ing in any action on the deed the truth of any matters which 
he has therein asserted or admitted (s). Thus, at Common Law, 

( 0 ^ See Otren v. Homan, 3 Mac. & G., at p. 407; 20 L. J. Ch. 311. 

(p) Pucc V. Moulton, 10 C. B. 661 ; 20 L. J. C. P. 102; 81 R. R. 608 
(g) Leggott v Baneft. 16 Ch. D.. at p. 311 ; 61 L. J Ch. 90. 

(r) Lawrence v. Casseh [19301 2 K. B. 83; 99 h. J. K. B. 525 
G) Bowman v. Taylor, 2 Ad. & El. 278; 4 L. J. K. B. 68. 
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the effect of a receipt by deed was to estop the party giving 
it from denying that the money was paid. 

In Equity, however, a person giving a receipt under seal was 
not prevented from showing that the money had not been paid (i), 
and, by section 44 of the Judicature Act, 1825 (ante, p. 6), the 
equitable rule now prevails (u). 

A receipt in writing not under seal is merely prima facie 
evidence against the person giving it, who may prove that the 
money was not in fact paid (x). 

But a person may set up that he never executed the deed 
alleged to be his (non est factu7n). And he may also set up the 
illegality of a deed, or that it was obtained by fraud (y). 

8. Consideration . — A deed requires no consideration (a). It 
is smnetimes said that a deed imports'* consideration: this 
statement is, however, inaccurate, since the efficacy of a deed 
depends entirely upon its form, and, as has been seen, the 
vsdidity of contracts under seal was recognised long before the 
doctrine of consideration came into existence : the true explana- 
tion is that the doctrine of consideration was not allowed to 
impair the efficacy of deeds (b). 

It must, however, be noticed that, even when a deed is 
foimded on valuable consideration, it may be void if the con- 
sideration was illegal, or if the purpose for which the deed was 
executed was unlawful at Common Law or by statute (c). 

Bys. 172 of the Law of Property Act^ 1925, every conveyance 
of property made with intent to defraud creditors is voidable at 
the instance of any person thereby prejudiced. The term “ con- 
veyance ” in this section includes every assurance of property 
or any interest therein by any instrument except a will, and the 
term ‘‘ property ” includes any chose m action^ and any interest 
in real or personal property (d). The section does not, how- 
ever, extend to any estate or interest in property conveyed 
for valuable consideration and in good faith or upon good 


(t) Winter v, Anson {Lord), 3 Buss. 488; 6 L. J. (o.s.) Ch. 7 ; 27 B. B. 171, 
(tt) Burchell v. Thompson, [1920] 2 K. B., at 86; 89 L. J. K. B. 683. 

{x) Lee V. Lancashire and Yorkshire Ry,, L. B. 6 Ch., at pp. 534, 536. 
iy) Collins v. Blantern (1767), 1 S. L. C. 406; 2 Wilson 341. See also Hill 
V. Manchester, etc., Waterworks, 2 B. & Ad. 544; 1 L. J. K. B. 230; 36 E. B. 
656. 

(a) To this there is an exception in the case of contracts in restraint of trade, 
see post, Part I, Chapter lY, Section 3. 

(b) But Equity would not enforce a promise made without consideration, even 
though under seal, and this rule still applies when specific performance of a con- 
tract is sought. 

(c) See post. Part T, Chapter IY. 

(d) Law of Propertv Act, 1925, b. 205 (1), (ii). ('xxl. 
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consideration and in good faith to any person not having, at the 
time of the conveyance, notice of the intent to defraud creditors. 

This section re-enacts 13 Eliz. c. 5. Under that Act it was held 
that whether or not an intent to defraud creditors existed was in 
each case a question of fact (e), and that such an intent could not 
be inferred merdy because creditors were defeated (/), though it 
might be inferred if the necessary result was to defeat creditors (g), 
or if any facts showed that the apparent object was to put the 
property out of reach of contemplated creditors (70- 

Bys. 42 of the Bankruptcy Jet, 1914 — 

(i) Voluntary settlements are, in certain circumstances, made 
void against the trustee in bankruptcy of the settlor (t). 

(ii) Any covenant made by a person in consideration of mar- 
riage for the future payment of money to his or her future wife, 
husband or children, or for the future settlement upon them of 
property in vrhich he or she has not at the time of marriage any 
estate or interest, and which is not money or property in right 
of the settlor’s 'v^e or husband, is void against the trustee in 
bankruptcy if the settlor is adjudged bankrupt and the covenant 
has not been executed before the commencement of the bank- 
ruptcy; but the persons entitled under the covenant may claim 
for a ^vidend in the settlor’s bankruptcy after all claims of 
creditors for valuable consideration have been satisfied. 

By s. 44 of the Bankruptcy Act, 1914, it is provided (inter 
alia) that every transfer of property, every payment made and 
every obligation incurred by a person unable to pay his debts 
as they became due, in favour of any creditor, with a view to 
giving such creditor a preference over the other creditws, shall, 
if such person is adjudged bankrupt on a petition presented 
within six months after the date of such transfer, etc., be deemed 
fraudulent and void against the trustee in bantoptcy, but this 
gTiftll not affect the rights of any person making title in good 


(«) Godfrey v. Poole, 18 A. C., at p. 508. 

(f\ Ex p. Mercer, re Tyue, 17 Q. B. D. 290 ; 66 L. Q. B. 668; Be Lane- 
Fox, ex p. OinibleU, [1900] 2 Q. B. 608 ; 69 L. J. Q. B. 722. 

{g) Freeman v. Pope, L. B. 6 Ch. 588 ; 89 L. J. Ch. 689; Be Holland, [1902] 
2 Ch., at p. 881. 

(h) Spirett v. Willowe, 8 Be 0. J. & S. 298; 84 L. 7. Ch. 867 ; Ex p. Bvtiell 
re Buttenoerth, 19 Ch. B. 688 ; 51 L. 7. Ch. 621; Be Fasey, ex p. TruHeee 
[1928] 2 Ch. 1; 92 Zi. 7. Ch. 400. 

(t) Xhe word " void " in the Act mnet be conetrued as meaning “ voidable " : 
see Be Hart, [1912] 3 E. B., at p. 70; 81 L. 7. K. B. 668 (a decision upon s. 4' 
(1) of the Bankruptcy Act, 1888, which is in the same wemds). Accordingly, i 
purchaser for valne fron the donee under a voluntary settlement, without notic 
of an act of bankruptcy committed by the settlor, is entitled to hold the propert, 

no amrnvTial- fm-iofan in VionTrmnfptr f/7 
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faith and for valuable consideration through or under a creditor 
of the bankrupt. 

Contracts for which a deed is required. — A deed is necessary ; 

1. By statute in various cases, as, e.g., for leases of land for 
more than three years and for the transfer of a British ship or 
any share therein. 

2. At Common Law, for all promises made without con- 
sideration, for the contracts of corporations, and for the 
appointment of an agent with authority to execute a deed. 

Most of these cases will be dealt with hereafter. 

Section 4. — Implied Contracts 

The term ‘‘ implied contracts ” is commonly applied to two 
classes of contracts, namdy, (i) inferred or tacit contracts, 
where the offer or acceptance, or both, cannot be found in any 
express language of the parties, but is inferred from the conduct 
of the parties, and (ii) implied contracts and quasi contracts, 
where a contract is imputed by law. 

The difference between these two classes of contracts is that 
in the first class the existence of a contract is an inference of 
fact, drawn from the circumstances of the particular case; in 
the second class the contractual obligation is created by the re- 
quirements of a statute, for instance, under the Sale of Goods 
Act, or the force of an established custom (k). 

Inferred {tacit) contracts. — ^It has been seen that either an 
offer or an acceptance may be by conduct ; and it has been laid 
down in general terms that ‘‘whenever circumstances arise in 
the ordinary course of business in which, if two persons were 
ordinarily honest and careful, the one of them would make a 
promise, it may properly be inferred that botE of them under- 
stood that such a promise was given and accepted (I). 

The existence of a contract may often be entirely a matter of 
inference from the conduct of the parties. Thus, after A had 
for some years supplied B with coals in varying quantities and 
at various prices, it was agreed that a contract for its supply 
should be entered into between them. A contract was accord- 
ingly drawn up, but was never executed by either party. Both 
parties, however, for some time acted upon the terms of the 

(k) Luxor (Ea^thourne), Ltd, v Cooper, A.. 0., at p. 120. “ The law 

will iinpl) oT (he juij ma// infer ”■ Morgan v. liavey, 6 II. & N., at p. 276 ; 80 
L. J. Ex. 131 “ Terms to be implied are for the Conrt and not for the jurv ” 

Hall V. BiooUands .Into Racing Club [19321 1 K. B., at p 213; 101 L. .T 
E. B. 679 

(/) Ex p. B'oid, ie Chappdl 16 Q B. T>., at p. 807 ; 55 L. J, Q. B. 406. 
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draft agreement. It was held that the conduct of the parties 
was evidence from which an inference might, as a matter of 
fact, be drawn that they had waived the execution of the con- 
tract and had agreed to act upon and be bound by the terms of 
the draft agreement (m). 

So also, though no established custom applies, an agreement 
may be inferred from the course of dealing between the parties. 
Thus, a tradesman, in yearly accounts sent to his customer had, 
for many years, charged him with interest on amounts which 
had been due for more than three years. The customer never 
objected to the interest, and from time to time made payments 
on account generally. It was held that these facts were evidence 
from which a jury could reasonably infer an agreement to pay 
interest (n). 

Implied contracts. — ^An implied contract is one which is pre- 
sumed by virtue of a general rule of law applicable to a 
particular class of cases. 

There are, as will be seen later, many cases in which a 
contract or a term in a contract is implied either at Common 
Law or by statute. To give three examples : — 

(i) At Common Law an agent impliedly warrants that he 
has any authority which he professes to have; and if 
he had not in fact the authority which he assumed, 
he is liable to an action for breach of warranty of 
authority (o). 

(ii) By the Sale of Goods Ac*t, 1893, various conditions and 
warranties are implied terms in certain contracts of 
sale (p). 

(iii) Under the Law of Property Act, 1925, various covenants 
may be implied in conveyances of property. Thus, when 
a vendor of land is expressed to convey it ** as 
beneficial owner ”, he thereby impliedly covenants, inter 
alia, that he has a good right to convey the interest 
which he purports to convey (g). 

But, in the absence of any statutory provision, a term can, 
as a general rule, be implied in a contract only if it is such 
an obvious term that, if the parties had thought of it, they 
must have agreed to it, because it was necessary in a business 

(m) Brogden v. Metropolitan Ity,, 2 A. C. 666. 

(n) Re Anglesey (Marquis of), Willmot v. Caidnet, [19011 3 Ch. 648; 7t) 
L. J. Ch. 810. 

(o) Several other examples of implied conliacts occui in the Uw of ageii(\, 
post, Part III, Chapter I. 

(p) Post, Part III, Chaptci T, Section 1. 

(q) Law of Properly Act, 1925, s. 76 and Second Schedule 
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sense to give such efficacy to the transaction as the parties must 
have intended it should have (r). 

In commercial contracts, however, the presumption is that 
the parties contract with reference to any known usages or 
customs which apply to the particular transaction or business (s), 
and such usages or customs are tacitly incorporated in 
the contract, though not expressed in it, provided the express 
terms of the writing are not so inconsistent with the custom 
as to exclude it ” (t). And this tacit incorporation of a usage 
may negative or vary a right or obligation which otherwise would 
be implied by law (u). 

Quasi contracts . — Among impUed contracts are also included 
quasi contracts, in which, however, the obligation, though it can 
be enforced as il it had a contractual origin, does not arise 
from any real contract, but depends upon a legal fiction. There 
were several classes of cases of this kind in which the use of an 
action of assu'ni2)sit was formerly possible (a?), and in which an 
action of contract can now be brought. Of these the most 
important are: — 

(i) Actions on an ‘‘ account stated ” ; 

(ii) Actions for money paid by the plaintiff for the defendant 
at his request; 

(iii) Actions for money received by the defendant for the use 
of the plaintiff; 


(r) The Moorcoch, 14 P. D., at p. 68; 60 L. J, P. 73; Fowler v, CommcrGidl 
Timber Co., [19^01 2 K. B. 1 ; 99 L. J. E. B. 629. “ Prima facie that which in 
any contract is left to be implied and need not be expressed is something so 
obvious that it goes without saying ; so that, if while the parties were making 
their bargain, an officious bystander were to suggest some express provision for 
it in their agreement, they ^^Nould testily suppress him with a common * Oh, ot 
course I ’ ” : Shirlato v. Southern Foimdries (1926), Ltd., [1939] 2 K. B., at p. 
227. " No matter that a contract ^\as framed in words which, taken literally or 
absolutely, covered what had happened, nevertheless, if the ensuing turn of 
events was so completely outside the contemplation of the parties that the Court 
was satisfied that the parties, as reasonable people, could not have intended that 
the contract should apply to the new situation, then the Court would read the 
words of the contract m a qualified sense. It would restrict them to the circum- 
stances contemplated and not apply them to the uncontemplated turn of events; 
it would do what was just and reasonable.” Bntish Movietonewe, Ltd. v. 
London and District Cinemas, Ltd., [I960] W. N. 338, 

(«) See Brown v. Byrne, 3 E. & B. 703, at p. 716; 23 L. J. Q. B. 813; 97 
R. B. 746; Bohinson v. MoUeit, L. B. 7 H. L. 802 ; 44 L. J. C. P. 362. 

(t) Robinson v. MoUett, L. H. 7 H. L., at p. 811. But, as against a person 
who does not know of and assent to a usage, a custom cannot change the 
intrinsic character of a contract, though it may control its mode of performance. 
Robinson v. Mollell {vut supra). 

(n) MoUett v. Rohtjnon. L. B. 7 C. P. 84 ; and see s. 56 of the Sale of Goods 
Act, 1893 (post. Part ITI, Chapter V, Section 1). 

(r) Ante. pp. 18, 19. 
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(iv) Actions for money due under a statute ; 

(v) Actions upon a quantum weruit; 

(vi) Actions upon foreign judgments. 

The last class will be considered later (y). With respect to 
the remainder : — 

Accounts stated. — ^There are two forms of account stated (a). 
It may take the form of a mere acknowledgment of a debt, 
from which a promise to pay the debt is implied. It is then 
merely pHma facie evidence of d debt, and the defendant may 
prove that no debt in fact existed. But there is a second form 
also which has been called a “ real account stated ”, when an 
account has been drawn up containing items on each side and 
showing a balance due to the plaintiff. If the defendant has 
signed such an account or has, either expressly or by conduct, 
admitted it to the plaintiff (a), a promise by him to pay the 
balance is implied, the consideration being the discharge of the 
other items by set-off (6). It is not necessary in order to make 
out a real account stated, that the debts should be debts in 
prsBScnti, or legal debts : the account may contain contingent or 
equitable debts, or debts barred by a Statute of Limitation, or 
debts unenforceable by action for want of a memorandum in 
writing. But, even in a case of this form of account stated, the 
Court may inquire into the consideration and the claim may 
fail, either wholly or as to a particular item, if there was no 
consideration or an illegal or immoral consideration, or if, on 
any other ground, the defendant, if he had actually paid the 
item in question, could have recovered back the money paid (c). 

Money paid for the defendant at his request. — ^A person who 
voluntarily and without any request or compulsion pays money 
on behalf of another does not thereby acquire any right of action 
against that other (d). But an action for “ money payable by 
the defendant to the plaintiff for money paid by the plaintiff for 
the defendant at his request ” lies whenever the plaintiff has 
paid money to a third person at the request, or with the express 
or implied authority of the defendant, and with an express or 


iy) Post, Section 6. 

\z) See Siqveira v. Xormlia, ri934] A. G:. at p. 337; 103 1-.. J V. C. 03. 

(a) Wray v. Milestone, 5 M. & \V. 31; 9 1^. J. Ex. 39. See also Biillen A 
Leake (Srd ed.), pp. 53, 53. 

(b) Laycock v. PickJcs, t B. & S. 497; 33 L. J. Q. B. 43. 

(c) See Bullen & Leake (itbi svpra); Laycock v. Pickles (uhi v/ipmi; Evans Jt 

Co. V. Heathcote, 1 'K. B. 418; 87 L. J. K. B. 683. 

(d) Pownal v. Ferrand, 6 B. & C., at p. 444; Johnson v. Royal Mail Steam 
Packet Co., L. R. 3 C. P., at p. 43; 37 L. J. 0. P. 33. Re deaden Trust, Ltd., 

riQQQT ril. QQA. lAQ T. T HVi ftl ^rairiAn irtff iliA fl n+hnn'Hpfc.'k 
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implied undertaking to repay it (e). Thus, where an agent, such 
as a stockbroker, is employed to do anything in the ordinary 
course of his business as such, his principal impliedly authorises 
him to make such payments as are usual and necessary in the 
course of his employment (/). 

A request is implied whenever “ the plaintiff has been com- 
pelled by law to pay, or, being compellable by law, has paid, 
money which the defendant was ultimately liable to pay ” (g), 
as, for instance, where the plaintiff^s goods have been lawfully 
seized for the debts of the defendant and the plaintiff has paid 
money to redeem them (h), or where the plaintiff has been com- 
pelled to pay money in abating a nuisance for the abatement of 
which the defendant was legally responsible (i)« Upon the same 
principle one of several co-debtors, or co-sureties, who has paid 
the whole debt can use this form of action to recover contribution 
from the other debtors or sureties (ft). 

Money received to the use oi the plaintiff , — ^An action for 
“ money payable by the defendant for money received by the 
defendant to the use of the plaintiff” lay, at Common Law, 
whenever the defendant had received money under such circum- 
stances that he ought to be treated as holding it to the use of the 
plaintiff, who was accordingly allowed to bring an action of 
indebitatus assumpsit based upon an imputed promise to pay. 

The story starts with the action of debt, which was not 
necessarily based upon the existence of a contract, for it covered 
claims to recover sums due for customary dues, penalties for 
breaches of by-laws and the like. The action of debt had its 
drawbacks .... There followed the application of the action on 
the case of assumpsit to debt.” The defendant being indebted 
then promised. “At first there must be an express promise; 
then the Courts implied a promise from an executory contract • • • • 
Then the action was allowed in respect of cases where there was 
no contract, executory or otherwise, as in the case where debt 
would have lain for customary fees and the like; and by a final 
and somewhat forced application to cases where the defendant 


(r) Bfitiain v. Lloyd, 14 M. & W. 762; 15 L. J. Ex. 43. See also Bullen & 
Tjeal c, (3r<l eel.), p. 42. 

(f) Sutton V. Tatham, 10 Ad. & El. 27 ; B L. J. Q. B. 210. 

Moule V. Garrett, L. R. 7 Ex., at p. 104; 41 L. J. Ex. 12, and see Bullen 
& L(‘ake, (3rd ed.), p. 43. 

f/i) Exall V. Partridge, 8 T. E. 666; Edmunds v. Wallingford, 14 Q. B. D. 
81 1: 54 L. J. Q. B. 305. 

(M Gebliardt v. Saunders, [1392] 2 Q. B. 452. 

(k) Kemp v. Finden, 12 M. ^ IV. 421; 13 L. J. Ex. 137 ; Batard v. Hawes, 
2 E. * B. 287; 22 Ti. J. Q. B. 443. 
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had received money of the plaintiff to which he was not entitled. 
These included cases where the plaintiff had intentionally paid 
money to the defendant^ e.g., claims for money paid on a con- 
sideration that wholly failed and money paid under a mistake: 
cases where the plaintiff had been deceived into paying money, 
cases where money had been extorted from the plaintiff by 
threats or duress of goods . . . and finally cases . . . where the 
defendant had been wrongfully in possession of the plaintiff’s 
goods, had sold them and was in possession of the proceeds. 
Now to find a basis for the actions in any actual contract 
whether express or to be implied from the conduct of the parties 
was in many of the instances given obviously impossible .... 
Nevertheless, if a man so wronged was to recover the money in 
the hands of the wrongdoer ... it was necessary to create a 
fictitious contract: for there was no action possible other than 
debt or assumpsit on the one side and action for damages for 
tort on the other* The action of indebitatus assumpsit for money 
had and received to the use of the plaintiff in the cases I have 
enumerated was therefore supported by the imputation by the 
Court to the defendant to a promise to repay .... The law, 
in order to do justice, imputed to the wrongdoer a promise which 
alone, as forms of action then existed, could give the injured 
person a reasonable remedy ” (Z). 

In the case of Sinclair v, Brotigham ()>i) it was, however, 
pointed out that this fiction can only be set up if such a contract 
would be valid if it really existed, and not where substantive 
law renders it invalid. Where, therefore, money is lent to a 
company under a contract which is ultra vires the company, the 
lenders cannot recover their money on the ground that it is 
money had and received by the company to their use, because 
the implied contract on which the action for money had and 
received to their use would be based would be precisely that 
promise wliich the company could not lawfully make. So also, 
where an infant obtains a loan by fraudulently misrepresenting 
his age, an action for money had and received cannot be brought 
against him, because his express promise to pay would by the 
Infants Relief Act, 1874, be absolutely void (r?). 

(I) United Australia. Ltd. v. Barclays Banl\ Ltd, [19411 A. C., at pp. 27, 
28; 109 L. J. K. B. 119. “ The writ of tndehttatus assumpsit invoked at least 
two averments, the debt or obligation and the assumpsit. The former was the 
basis of the claim and was the real cause of action. The latter was merely ficti- 
tious and could not be traversed, but was necessary to enable the convenient and 
liberal form of action to be used in such cases Fibrosa Spolka Akcyjna V. 
Fairhairn, Lawson, Gomhe, Barbour, Ltd., [19431 A. C., at p. 63. 

(»w) [1914] A. C. 398; 83 L. J. Ch. m. 
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In the case of Sinclair v. Brougham it was also stated that 
the action for money had and received cannot now be extended 
beyond the principles illustrated in the decided cases and that 
it is very hard to reduce to one formula the conditions under 
which the law will imply a promise to repay money received to 
the plaintiff’s use. 

In the Fibrosa Case (o) it was, however, said by Lord Wright 
that It is clear that any civilised system of law is bound to 
provide remedies for cases of what has been called imjust enrich- 
ment or unjust benefit, that is, to prevent a man from retaining 
the money of or some benefit dmved from another which it is 
against conscience that he should keep. Such remedies in English 
law are generally different from remedies in contract or tort and 
are now recognised to fall within a third category of the Common 
Law which has been called quasi-contract or restitution 

The principal classes of cases in which the action for money 
had and received can be brought are (p) — 

(i) For money paid to the defendant on a consideration 
which has wholly failed (q). 

(ii) For money so paid under a mistake of fact (r). 

(iii) For money so paid to recover property unlawfully seized 
or detained (s). As a general rule also, whenever the 
defendant has wrongfully obtained the money of the 
plaintiff, or has wrongfidly obtained the goods of the 
plaintiff and converted them into money, the plaintiff 
may claim the money as received to his use (f). 

(iv) For money paid by the plaintiff to his agent or to a 
stakeholder and retained by him after his authority to 
hold it or deal with it has been revoked (u). 

(v) For money paid by a third person to the agent of the 


(o) [19131 A. C., at p. 61. 

ip) See Bullen & Ijeake (3id ed.), pp. 44-51. 

ig) Seo ante, p. 61. 

(r) See post. Chapter II, Section *2, Sub -section 2. 

(s) See ^tlee v. Backhouse, 3 M. & \V. 633; 137 K. E. 98. 

(t) Holt V. Ely, 1 Fj. & B. 793; 93 R. R. 398 (money) ; OughUm v. Seppingi, 
1 B. & Ad. 211; 8 L. J. Iv. B. 393 ("oods). Sec also Bullen & Leake (3rd ed.), 
pp. 47, 48. In the case of goods the plaintiff may alternatively claim the value of 
the goods in an action lui goods sohl and delivered: Russell v. Bell, 10 M. & W. 
310; 62 R. R. 399. In such cases it vias formerly said that there was a waiver of 
the tort but it has recently been pointed out tliat this expression ib inaccurate. 
The tort is not waived in the ^eiise of being affirmed as rightful but the injured 
person has alternative remedies between which he may elect until he has obtained 
judgment for ono of them. T^nifed Avstralia, Ltd. v. Barclays Banh, Ltd., 
[1941] A. C., at p. 27. 

(tt) Fletcher V. MtushalL lo M. & W. 755 (agent); Sadler V. Smith, L. R , 
6 Q. B. 40; 39 L. J. Q. B. 17 Kukeholder). 
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plaintiif on behalf of the .plaintiff (aj) or in such circum- 
stances that the agent is bound to accoimt for it to the 
plaintiff, as, e.g., in the case of improper profits made 
or a bribe received by the agent {y). 

Quantum meruit . — ^An action upon quantum meruit is an 
action based upon an implied obligation to pay reasonable 
remuneration for services rendered or goods supplied upon 
request. 

It will lie in many cases, e.g., 

(i) Where work has been done by the plaintiff for the 
defendant under an agreement which is unenforceable 
for want of compliance with s. 4 of the Statute of 
Frauds (z). 

(ii) In certain cases where a contract has been partially 

performed by the plaintiff (a). 

(iii) Where services are rendered or goods are supplied on the 
faith of an agreement which is supposed to be but is not 
a binding contract. 

Thus, in Craven BlHs v. Canons, Ltd, (ft), a contract 
was executed, purporting to be between the defendant com- 
pany and the plaintiff, stating the terms under which th) 
plaintiff was to act as managing director of the company. 
The contract was in fact made between directors who had no 
authority to make it and one of themselves, who had notice 
of their want of authority. It was accordingly a nullity. 
Held, nevertheless, that the plaintiff could recover, on a 
quantum meruit, for services which, in accordance with the 
agreement, were rendered by him to the company and 
accepted by the company. 

Money due under a statute . — ^Whenever a statute creates a 
duty or obligation to pay money, an action will lie for its 
recovery, unless the statute contains some provision to the 
contrary (c). Such an action was originally an action of debt (d) 
and the obligation was therefore considered as of a quasi- 
contractual character. For the purposes of the Statutes of 


ix) Harsant v. Blaine, 66 L. J. Q, B. 511. 

(y) Grant V. Gold, etc,, Syndicate, [1900] 1 Q, B. 233; 69 Tj. J. Q. B. 160. 
(e) Ante, p. 53. 

(а) Planchd v. Colburn, 8 Bing. 14; 1 L. J. C. P. 7; Appleby v. Myers, 
L. E. 2 C. P., at pp. 669, 660; 36 Ji. J. C. P. 661. This class of cases will be 
dealt with later. 

(б) [1936] 2 K. B. 403; 106 L. J. E. B. 767. 

(c) Shepherd v. Hills, 11 M. & W. 55. 

/ n . J _ n ... fjl— fiOr? 
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Limitation a debt due under a statute 'was formerly considered 
as a debt by specialty (e). 

Section 5. — Contracts of Record 

The term ** contract of record is applied to (i) recognisances 
taken and ezuroUed in English Courts of Record, and (ii) judg- 
ments of such Courts. 

A Court of Record is a Court of which the proceedings are 
enrolled or recorded and whose records are indisputable e'vidence 
of its proceedings (/). The essential characteristic of a Court of 
Record is the power to fine or imprison, and every Court to 
which such power belongs, either at Common Law or by statute, 
is thereby constituted a Court of Record (g). The EQgh Court 
of Justice and the Court of Appeal (h), the Court of Criminal 
Appeal (t), the Pri'Ty Council (k), and the House of Lords (1), 
are superior Courts of Record. The County Court (m) the 
Courts of Quarter Sessions (n). Courts of summary jurisdic- 
tion (o), the Coroner’s Court (p), and numerous local Courts 
established by prescription, charter or statute, are inferior Courts 
of Record (' 9 ). 

Recognisances. — ^A recognisance is an instrument executed 
before a Court or c^cer authorised to take it and binding the 
person who executes it to perform some condition therein 
specified. 


(e) Shepherd v. Hills (uhi supra ) ; Gutsell v. Reeve, [1936] 1 K. B. 272 ; 105 
L. J. K, B. 213; Pratt v. Gook, Son d Co., [1940] A. C. 437; 107 L. Js K. B. 
478. 

(/) Black. Comm, li, 466; iii, 24. 

Ig) Oromvelt v. Burwell, 1 Ld. Baym. 454; Kemp v. Neville, 10 C. B. 
(N.S.), at p. 662; 31 L. J. Ch. 168; 128 B. B. 816. 

(h) Judicature Act, 1873, ss. 16, 18; Supreme Court of Judicature (Cousoli- 
dation) Act, 1925, as. 18, 26. 

(0 Criminal Appeal Act, 1907, s. 1 (7). 

(k) The Privy Council is the deecendant of the King’s Council fiom which it 
derives its powers, now exercised by a Judicial Committee constituted in 1833. 

(l) The appellate jurisdiction of the House of Lords dates from the thirteenth 
oentu^ and arose out of the exercise by the Lords of the judicial functions of 
the King in Council in Parliament. 

(m) County Courts Act, 1846, s. 3; 1888, s. 5; 1934, e. 1. 

(n) B. V. Clement, 4 B & Ad., at p. 233; 23 B. B. 260. 

(o) Basten v. Careic, 3 B. & C. 649. 

ip) Thomas v. Chuiton, 2 B. & S. 476; 31 L. J, Q, B. 139; 6 L. T. 320; 127 
B. B. 443. 

iq) Note that inferior Courts of Beoord can commit for contempt only when it 
is committed in facie curia : see R. v. Lefrcy, L. B. 8 Q. B. 184; 42 L. J. Q. B. 
121; 28 L. T. 132. As to County Courts see, however, s. 139 of the County 
Courts Act, 1984. 
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In form it is similar to a bond and consists of an acknow- 
ledgment of a debt to the King, with a provision that if the 
person entering into the recognisance, termed the recognisor^ 
performs the specified condition, the recognisance i^all be void. 
When the recognisance is enrolled in a Court of Record it 
constitutes a debt of record due to the Crown. 

Recognisances are commonly used in criminal proceedings, 
as, for instance, to bind a person who is convicted of an offence 
to come up for judgment when called upon, or to bind a person 
who is admitted to bail to appear for trial at a specified 
time and place. The following is a short form of such a 
recognisance: — 


Recognisance to appear at Assizes 

Be it remembered that on the day of 19 — [inseH 

names and descripUans of defendant and bail] come before me 

one of His Majesty’s Justices of the Peace in and for the county of 

, and acknowledge to owe Our Sovereign Lord the Ring the 

several sums following (that is to say) : The said the sum of 

pounds, and the said the sum of pounds, and the 

said the sum of pounds each, to be levied Upon their 

several goods and chattels, lands and tenements, to His Majesty’s 
use, upon condition that if the said [defendant'l shall personally 
appear at the next assizes and sessions of oyer and terminer and 

general gaol delivery, to be holden in and for the county of , 

and then and there answer to all such matters and things as on His 
Majesty’s behalf shall then and there be objected against him, and 
so from day to day, and not depart that Court without leave, then 
this recognisance to be void, or else to remain in full force. 

Taken and acknowledged the day 
and year first aforesaid. 

Before me 

[Signedf etc.] 


Such a recognisance, when enrolled in a Court of Record, 
constitutes a debt of record due to the Crown, and, upon non- 
fulfilment of the condition, the recognisance may be forfeited 
and estreated, upon which the person bound and his sureties 
(if any) will become absolute debtors to the Crown for the sum 
named, which will then be levied by the sheriff (r). 

(r) See Re Nottingham Corporation, [1897] 2 Q. B. 602 ; 66 L. J. Q. B. 888. 
The term ** estreat’* meant originally an extract or copy of some record of a 
Court. It was formerly the duty of the clerks of all the ling’s Courts to make 
up an estreat roll shoTsing all fines, etc., imposed by the Courts and to return it 
to the Exchequer. For the various statutes and rules now governing the enforoe- 
ment of recognisances see Archbold's Criminal Pleadings. Special provisions are 
also made by the Summary Jurisdiction Act, 1879, s. 9 (as amended by Schedule 
9 of the Criminal Justice Act, 1948) for the ^orcement of recognisances entered 
into before a Court of Summarv Jurisdiction. 
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Before 1888 a recognisance might also be used in some 
personal actions to ensure the appearance of the defendant 
at the trial, for, without his appearance, no final judgment 
could be obtained against him. In these cases the recognisance 
was given to the sheriff and upon its breach was assigned to 
the plaintiff, who might bring an action of debt upon it. 

Judgments. — judgment is included among contracts because 
under the old system of pleading it would give rise to an 
action of contract. 

It was from an early date a settled rule of English law 
that the judgment of a Court of Record, ordering a sum of 
money to be paid, created a debt of record^ for which an 
action of debt was maintainable. The principle upon which 
this rule depended was that, when a Court of competent 
jurisdiction adjudges a sum to be paid, an obligation to pay 
is thereby created. This principle was applied not only to 
the judgments of English Courts of Record but to those of 
English Courts which were not Courts of Record and of foreign 
and colonial Courts, but the judgments of all Courts other than 
English Courts of Record created only simple contract debts (s). 

Under the old procedure it sometimes gave an advantage 
to a plaintiff to bring an action on a judgment for a debt 
imder £20 and costs in order to obtain judgment for a sum 
exceeding £20 upon which he might take the defendant in 
execution (t). But at the present time it is unnecessary and 
improper to bring an action upon the judgment of an English 
Court of Record because it can at once be enforced by 
execution (u) and by proceedings imder the Debtors Act, 1869, 
by which a person who makes default in payment of a 
judgment debt may, upon a judgment summons, be committed 
to prison if, since the date of the judgment, he has had the 
means to pay and has refused or neglected to pay (x). 

Moreover, no action can be brought in the county court 
upon a High Court judgment (t/), nor can an action be brought 
in any Court upon a county court judgment or order other 
than an order made in bankruptcy. 


is) Williams v. Jone^, 13 M. & W. 628; 11 L. J. Ex. 145; 07 E. R. 767; 
Smith V. Nirolh, 5 Bing. N. C. 208 ; 8 L. J. C. l\ 92; 50 R. II. 668. Scoltish 
and Irinh Coiirtb are lor ibis purpobc foreign Courts. 

(£) Bullen & fjeake (3id od.), p. 193. 

(u) Bonn V. Dalzicl, 3 C. & P. 376; Pnu-hctt v. English (£ Colonial Syndic 
cate, L1899] 2 Q. B., at p. 436; 68 L. J. y. B. 801. 

(x) Debtors Act, 1869, s. 4. 

(y) County Courts Act. 1931, s. 68. 
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The ohaiacterlstlcB of Jud^ents of English Courts of Record. 

1, The record, while it stands, is conclusive evidence of the 
matters recorded and admits of no ** averment, plea, or proof 
to the contrary’’ ( 2 ). But a person against whom a record 
is set up may deny the existence of the alleged record (a). 
And a judgment may be impeached on the ground that it was 
obtained by fraud; but for this purpose a subsequent action 
must be brought in a Court of first instance in which the 
alleged fraud must be treated as a distinct issue, apart from 
any of the matters originally tried (6). 

2. The doctrine of consideration is not applicable to them. 
The reason for this is apparent from the short account which 
has already been given of the origin of the doctrine of 
consideration. 

In bankruptcy proceedings, however, though a judgment is 
prima facie evidence of a debt, the Court may in two cases 
inquire into the consideration for a judgment. Firstly, when 
the petition is founded upon the non-payment of a judg- 
ment debt, the Court may, upon a prima facie case being 
shown (c), inquire into the consideration, in order to deter- 
mine whether there was a real debt in respect of which a 
judgment ought to have obtained (d), or of such a kind that 
a receiving order ought to be made (a). Secondly, at the 
instance of the trustee in bankruptcy, the Court may, 
upon the question of the proof of a judgment debt, inquire 
into the consideration therefor, in order to prevent the right of 
bona fide creditors to an equal distribution of the assets from 
being prejudiced by a judgment which for any reason ought not 
to have been obtained (/), such as a judgment obtained by fraud 


(g) Co. Inst. 1, 260; R, v. CarUUy 2 B. & Ad. 362; 9 L. J. K. B. 250; 
Basten v. Carew, 8 B. & C. 649; 3 L. J. K. B. Ill; 27 R. R. 453; Kemp v. 
Neville, 10 C. B. (n.s.) 623; 31 L. J. C. P. 158; 128 B. R. 816. 

(a) This was Imown as the plea of ntel Uel record. See Bullen & Ireake (3rd 
ed.), p. 621, and R. v. Carlile (uht supra), 

(h) Flower v. Lloyd, 10 Ch. D. 327; Jonesco v. Beard, [1930 J A. C. 298; 99 
L. J. Ch. 228. Where a British subject has fraud obtained a judgment in a 
foreign Court an English Court may grant an injunction restraining its enforce- 
ment : EUerrruin Lines, Ltd, v. Read, [1928J 2 K. B. 144 ; 97 L. J. E. B. 366. 

(c) Re A Debtor, [1929] 1 Ch. 126; 97 L. J. Ch. 167. 

(d) Ex p. Kibble, re Onslow, It, R. 10 Ch. 373; 44 L. J. Bk. 63; Ex p. 
Lennox, 16 Q. B. D. 316; 65 L. J. Q. B. 46. See also Re A Debtor, [19031 1 
K. B. 705 ; 72 L. J. K. B. 383; Re Gooch, [1921] 2 K. B. 693. 

(c) By s. 5 (3) of the Bankruptcy Act, 1914, “ if the Court is not satisfied with 
the proof of the petitioning creditor’s debt ... or is satisfied . . . that for other 
sufficient cause no order ought to be made, the Court may dismiss the petition ". 

(/) Ex p. Chatterton, re Van Laun, [1907] 2 K. B. 23; 76 L. J. K. B. 
142. 
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or collusion (g) or for a debt which could not be proved in the 
banhpuplcy, as, for example, a gambling debt (ft). 

8. By s. 195 of the Law of Property Act, 1925, replacing earlier 
enactments of similar effect, a judgment entered up in the 
Supreme Court (whether before or after the commencement of 
the Act) operates, as soon as a writ or order for enforcing it is 
registered at the Land Registry^ as an equitable charge on every 
estate or interest (whether legal or equitable) on all land to or 
over which the judgment debtor at the date of the entry or at 
any time thereafter is or becomes : (i) beneficially entitled ; or 
(ii) entitled to exercise a power of disposition for his own benefit 
without the assent of any other person. 

4. A judgment creates a merger of the obligation on which it 
is founded, unless that obligation arises under another debt of 
record. Accordingly, if judgment is recovered in an action upon 
a simple contract or specialty contract, the original cause of 
action is merged in the judgment (i). 

So, where a mortgage deed contained a covenant by the mort- 
gagor to pay the principal sum at a fixed date with interest at 5 per 
cent, per annum, and further covenant to pay interest at 6 per cent, 
per annum upon so much of the principal as should remain unpaid 
after that date, and the mortgagee sued for the mortgage money and 
obtained judgment, it was Imld that the covenant to pay interest 
after the date for repayment of the principal merged in the judg- 
ment, and that, on the bankruptcy of the mortgagor, the mortgagee 
was, as from the date of the judgment, entitled only to prove for 
interest on the judgment debt at 4 per cent., and not at the 5 per 
per cent, undor the covenant (k). 

But a covenant to pay interest may be so expressed as not to 
merge in a judgment for the princip^; as, e.g., a covenant to 
pay interest so long as any part of the principal shoifid remain due 
either on the covenant or on a judgment (Z). Moreover, it is 
only the personal remedy that is merged in the judgment. 
Accordingly, although judgment has been recovered in an action 
for the debt, the mortgagor cannot redeem without paying the 
interest due under the covenant (m). 

The doctrine of merger by judgment applies not only to debts 


(q) Er p. Lennox (uht supra). 

(h) Ex p, Seaton, re Deerhurst, 60 L. J. Q. B. 111. See also Ex p. Ander- 
son, re ToUcmache, 14 Q. B. D. G06: 54 L. J. Q. B. 383. 

(t) Bullen & Leake (8rd ed.), pp. 624, 651, King v. Hoare, 13 IM! & W. 494. 
(ft) Ex p. Fetoings, re Sneyd, 26 Ch. D. 338; 63 L. J. Ch 646; 50 L. T. 
109. 

(Z) Id., at p. 365. 

(m) Economio Life Assurame Co. v. Ushorne, [1902] A C. 147; 71 L J, 
P. C. 34. 
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but to any breach of contract, wrong, or other cause of action, the 
principle being that the cause of action is changed into matter of 
record and the previous remedies merge into the higher remedy 
of execution available under the judgment (ft). 

The doctrine, however, applies only to English Courts of 
Becord : the judgment of an English Court which is not a Court 
of Record creates merely a simple contract debt. 

5. A judgment is a bar to further proceedings on the same 
cause of action, and creates an estoppel . — Since the effect of 
merger is to destroy the original cause of action, the defendant, 
if sued again by the same plaintiff upon the same cause of action, 
may set up the defence of res judicata as a bar to the second 
action. 

But this principle applies only where the cause of action in 
the second action is the same as in the first action. If, therefore, 
A recovers judgment either in contract or in tort against B, who 
is imder no legal liability towards him and the judgment is not 
satisfied, A is not precluded from subsequently suing C, who is 
the person really liable. In such a case there is no merger, for 
in the first action there was no cause of action and therefore 
nothing that could merge (o). 

Independently, however, of merger, it is a rule of law that 
*^Nemo debet bis vexari pro eadem cama*\ Accordingly the 
defence of res judicata is not limited to judgments of English 
Courts of Record (p), nor to cases in which merger has occurred 
because the matter actually and directly in dispute has been 
adjudicated upon, but applies to any final (g) decision (r) of any 
tribunal of competent jurisdiction whether English or (subject 
to certain qualifications (s)) foreign, and is available whenever 
there has been such a decision upon any cause of action, and the 
plaintiff in* whose favour it was given seeks to put forward in a 


(n) Smith v. Nieollt, 5 Bing. N. C. 208 ; 8 L. 7. C. B. 92; 60 B. B. 668; 
Kttuj V. Hoare, 18 M. A W., at p. 14 Ir. .T. Ex. 29; 67 R. E. 694; and as 
to torts, eee fiuehland v. Johnson, 16 0. B. 146; 23 L. 7. 0. P. 204; 100 E. B. 
280. 

(o) Isaacs V. Salhstein, [1916] 2 K. B. 139; 86 L. J. K. B. 1433; Freshwater 
T. Bulmer Rayon Co., [1938] 1 Oh. 162; [1933 1 A. C. 661. 

(p) Barber v. Larnb, 8 0. B. (n.s.) 95; 29 L. J. C. P. 234; Rc May, 28 
Ch. D., at p. 618; 54 L. J. Oh. 338. 

(q) This term does not mean a judgment which is not open to appeal, but 
merely a judgment \vhich is “final** as opposed to "interlocutory”: Huntlif 
(Marchioness) v. Gaskell, [1906] 2 Ch. 656 ; 75 L. J. Ch. 66 ; Beatty v. Beatt/y, 
[1924] 1 K. B. 807 ; 93 L. J. K. B. 760 

(r) This includes an order made by consent; Kmch v. Walcott, [1929] A. C. 
482 ; 98 L. J. P. C. 129. 

(s) Post, pp. 89, 90. 
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second action upon the same cause of action a claim which it 
was open to him to put forward in the first action (f). 

ThuSj in Conquer v. liuut^ A contracted to build a bungalow for 
B “in a good and workmanlike manner”. B brought an action 
against A, alleging a number of matters which constituted a breach 
of a contract to build in a good and workmanlike manner, and 
recovered £24 damages. Subsequently he brought a second action 
against A on the same contract, alieging a number of other matters 
of similar character, of which he was ignorant at the time of the 
first action. It was held that there was one entire contract, namely, 
to complete the bungalow in a good and workmanlike manner and 
one breach of the contract, namely, the failure to hand it over in a 
proper condition. Hence the cause of action was the same in both 
actions, and the defendant could sot up the plea of *es judicata 
in answer to the second action (i/). 

Two actions may, however, be brought upon the same facts 
if they give rise to distinct causes of action (a?). The principal 
test to apply in order to ascertain whether a judgment recovered 
in one action enables the defendant to set up the defence of res 
judicata as a bar to a subsequent action against him by the same 
plaintiff is whether the same evidence would prove the plaintiff’s 
case in the two actions (y). Thus a plaintiff who has recovered 
damages from injury to Us person caused by the defendant’s 
negligence cannot in a subsequent action recover further damages 
for injury to his person (a) ; nor can a plaintiff who has obtained 
judgment for the delivery up of property maintain a subsequent 
action for damages for its detention, because he might have 
obtained this relief in the first action (b): but a plaintiff who 
has recovered damages for injury to his property caused by the 
defendant’s negligence may bring a second action for injury to 
his person caused by the same negligence because damage to the 
person creates a cause of action which is different from that 
created by damage to property, and which would be proved and 
resisted by different evidence (c). 


(t) Nelson v. Conchy 16 C. B. (n.s.) at pp. 108, 109; 33 L. J. C. P. 46; 
Ord V. Ord [1923] 2 K. B., at p. 439; 92 L. J. K. B. 859; Green v. WeatherilL 
[1929] 2 Ch. 213; 98 L. J. Ch. 369. 

(a) [1928] 2 K. B. 386; 97 L. ,T. K. B. 452. Bui there may be in one con- 
tract several promises the breach of either of which is a separate cause of action, 
as, e,g., where there aie separate promises to be performed at different times 
and in diffeient events: [1928] 2 K. B., at p. 344; Bristowe v. Fairclough, 1 
Man. & G. 143; 9 L. J. C. P. 215. 

(jr^ Brunsden v. Humphny, 14 Q. B. D, 111; 53 L. J. Q. B. 476. 

iy) Id., and see Ord v. Ord, [1923] 2 K. B., at p. 432; 92 L. J. K. B. 869. 

(a) Bmnsden v. Humphrey {tihi stjcpra). 

(b) Serrao v. Noel, 16 Q. B. D. 542. 

(t) Brunbden v. Huntphtey {ubi supia). 
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Judgment against a plaintiff does not, strictly speaking, con- 
stitute a bar to a further action by him against the same 
defendant, but operates only by way of estoppel and only when 
the judgment was on grounds constituting a defence to the second 
action (d). In modem practice, however, this technical dis- 
tinction is, in most eases, of no importance, and, whenever a 
cause of action has been adjudicated upon by a Court of 
competent jurisdiction and either party seeks to bring a fresh 
action upon any question which in substance has become res 
judicata by such adjudication, the action will be dismissed as 
frivolous and vexatious, for it is not competent for a Court, in 
the case of the same question arising between the same parties, 
to review a previous decision not open to appeal (e). 

Estoppel^ as already pointed out (/), is a rule of evidence by 
which a person is precluded from contesting certain facts. In 
the case of judgments it operates to prevent parties to an action 
from re-^sserting in a subsequent action an issue which was 
decided in the first action (g). 


Foreign Judgments. — ^It may be convenient to consider here 
the principal effects of foreign judgments. 

At Common Law a foreign judgment created a simple contract 
debt enforceable by an action of debt or indebitatus assumpsit (h). 
It created no merger, so that the creditor might sue either upon 
the original debt or upon the judgment ({)• The defendant might, 
however, set up the defence that the judgment had been obtained 
by fraud (fe) and he might also set up other defences which could 
not be raised in proceedings upon the judgment of an English 
Court of Record, as, c.g., on the ground that its enforcement was 
contrary to English public policy (/), or that the proceedings in 


((Z) Bullen & Leake (Srd ed.j, p. 575; Vooght v. Winch ^ 2 B. & Aid., at 
p. 670; 21 B. B. 446; Newington v. Levy, L. B. 6 C. P. 180; ^10 L. J. C. P. 29; 
Moss V. Anglo-Egyptian Navigation Go., L. B. 1 Oh. 108; 35 Tj. *7. Oh. 179. 
ie) Badar Bee v. Habib Merican Noordin, [1909] A. C., at p. 623; 68 Tj. J. 

P. C. 161. For illustrations, see MacDougall v. Knight, 25 Q. B. D. 1 ; 59 L. J. 

Q. B. 617 ; Stephenson v. Garnett, [1898] 1 Q. B. 677 ; 67 L. J. Q. B. i77 ; 
Mackenzie Kennedy v. Air Council, [1927] 2 E. B.. at p. 528; 96 L. 7. K. B. 
1145. 

(f) Ante, p. 71. 

(g) See Marginson v. Blackhum Borough Council, [1939] 2 K. B. 126; 108 
L. J. K. B. 663. 

(h) Walker v. Witter, 1 Dougl. 1. 

(i) Hall V. Odher, 11 East 118; 10 B. B. 143; Smith v. Nicolls, 5 Bing. 
N. 0. 208; 8 L. J. C. P. 92; 50 B. B. 658. 

(k) Ahoulojf V. Oppenheimer, 10 Q. B. D. 295 ; 52 L. J. Q. B. 1; Vadala v. 
Latoes, 25 Q. B. D. 219. 

(?) See Huntington v. Attrill, [1893] A. C. 150; 62 L. J. P. C. 44. 
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which it was obtained were contrary to natural justice (m), or 
that the Court in which it was obtained had no jurisdiction over 
the defendant (n). But, if unimpeachable, it had the same effect 
as an English judgment with regard to estoppel and the defence 
of res judicata (o). 

It could not, however, at Common Law be enforced by execu- 
tion. But, by the Judgments Extension Act, 1868, and the 
Inferior Judgments Extension Act, 1882, it was provided that a 
judgment for any debt, damages or costs in any superior or 
inferior Court of Scotland or Ireland (p) might be registered and 
enforced by execution in England; and, by the Administration 
of Justice Actj 1920, and the Foreign Judgments (Reciprocal 
Enforcement) Act, 1988, and an Order in Council of 1988, a judg- 
ment of the superior Courts of His Majesty’s Dominions outside 
the United Kingdom or of protectorates or mandated territories, 
whereby any sum of money is made payable may, provided that 
it is not impeachable on certain specified grounds (q), be regis- 
tered and enforced by execution in England. The provisions of 
the latter Act may also, by Order in Council, be extended to 
the judgments of foreign countries granting reciprocal treatment 
and such judgments will not then be enforceable in any other 
manner (r). And, by s. 8 of the Act of 1988, a foreign judgment 
to which llie Act applies, whether or not it is registered or could 
be registered in England, shall be recognised in any Court in the 
United Kingdom as conclusive between the parties thereto in all 
proceedings founded on the same cause of action and may be 
relied on by way of defence or counterclaim in any such pro- 
ceedings. 

Except where special reference is made to contracts of record 
the remainder of this Part of this book relates only to simple 
contracts and contracts under seal. 

Section 6. — Construction of Documents 

As we have already seen, no contract can exist unless all its 
material terms can be determined. But even though all the 

(m) Pemberton v. HugJics, [la^D] 1 Ch. 781; 68 L. J. Ch. 281. 

(n) See Ro-ustUon v. Rousillon, 14 Cb. D. 351; 49 L. J. Ch. 339; Emanuel v 
Symon, [1908] 1 K. B. 302 ; 77 L. J. K. B. 190. 

(o) See Ricardo v. Garcias, 12 Cl. & Pin. 368. 

ip) The term “ Ireland ” now mcludes only Northern Ireland ; see Wahely v. 
Tnumph Cycle Co,, [1924] 1 K. B. 214; 93 L. J. K. B. 331. 

(q) As, e,g. if the foreign Court acted without jurisdiction over the defendant 
or if the judgment was obtained by fraud or its enforcement would be contrary 
to public policy. See s. 9 of the Act of 1920 and s. 4 of the Act of 1933. 

(r) By Orders in Council it has been extended to France, Belgium, British 
India and British Burma. 
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material terms are not expressed there may be a contract if the 
Court can determine them either by interpretation of the language 
used by the parties or by holding that the missing details are 
such as the law will imply (s). Accordingly, in the case of com- 
mercial contracts whose performance will extend over a number 
of years and will involve the future working out of numerous 
details, if it is clear that the parties intended to make a binding 
contract, there may be a contract, although some material details 
relating to its future performance are not settled, provided that 
they can be settled by the Court as a matter of construction or 
by applying an implication of law (t). 

Thus, in Hillas d' Co., Ltd. v. Aicos cD Co., Ltd. (m), the plain- 
tiffs apeed to buy from the defendants, upon certain terms and 
conditions set out in the agreement, 22,000 standards of Russian 
softwood “ of fair specification *’ during the season 1930. The 
agreement contained a clause that they should also have the option 
of entering into a contract with the defendants “ for the purchase 
of 100,000 standards for delivery during 1931 *\ This option was 
exercised at the end of 1030. Held, by the House of Lords (i) that 
the option clause was not merely an agreement to enter into a 
contract in the future, but that on the acceptance of the option 
there was a binding contract; (ii) tihiat this contract was subject to 
the terms and conditions governing the sale of the first 22,000 
standards so far as they were applicable, and free from uncertainty ; 

(iii) that, upon the context, the words “ 100,000 standards ** meant 
100,000 standards of Russian softwood of fair specification ; 

(iv) that there was no fatal uncertainty in the words “of fair 
specification”, because, if the parties disagreed, the standard of 
reasonableness could be applied by the Court ; (v) that there was 
no fatal uncertainty merely because no express provision was made 
with regard to some details such as shipping dates, for in this 
respect also the implication of reasonableness could be applied by 
the Court (as). 

Again, in Foley v. Olassiqve Coaches, Ltd. (y), the plaintiff sold 
land to the defendants for use in their business as motor coach 
proprietors. It was a term of the sale that the defendants should 
enter into an agreement to buy their petrol from the plaintiff. An 
agreement was accordingly executed which provided that the defen- 
dants should buy from the plaintiff all the petrol required for their 
business “ at a price to be agreed by the parties in writing and from 
time to time The agreement contained a clause that any dispute 
arising on its construction or subject-matter should be rof erred to 
arbitration. Held, (i) that the agreement was intended to be a 
binding contract since it formed part of the consideration for the 
sale of the land ; (ii) that, in the absence of any express agreement 

(8) See Stimsnn v Grey. [19291 1 Ch. 629; 98 L. J. Ch. 315. 
m See Hillas <i Co , Ltd. v. Arcos, Ltd., 38 Com. Cas. 353; 147 L. T. 608. 
(tt) {Uhi stipia). 

(a;) Contiast the case of ScammeV ds Nephew, Ltd. v. Ouston (ante, p. 37). 
See [1941] A C., at pp 272 , 278. 




92 


CONSTRUCTION OF DOCUMENTS 


as to the price of the petrol, there was an implication of law that it 
should be supplied at a reasonable price and that any dispute as to 
its reasonableness must be settled by arbitration. 

The following are the principal rules governing the construction 
of documents : — 

1. The comtruction of documents is, as a general rule, for the 
Court. — But, if there is a question whether a word was used in a 
sense peculiar to a trade, business, or place, the jury must first 
say whether the parties used it in that particular sense; the 
meaning of technical words must also be left to the jury (a). 
Accordingly, if a contract is wholly in writing, its eflfect must be 
determined entirely by the Court, unless there is any evidence 
that its words have some special or technical meaning (b). But 
if the contract is oral, or partly oral and partly in writing, its 
effect as a whole becomes a question for the jury, which must, 
however, take from the Court the construction of any docu- 
ments (c). 

2. The proper law to apply in construing a contract is the law 
by which the parties intended or must be presumed to have 
mten»ded it to be governed (d ). — ^The legal principles which are to 
guide an English Court on the question of the proper law of a 
contract are now well settled. It is the law which the parties 
intended to apply. Their intention will be ascertained by the 
intention expressed in the contract if any, which will be con- 
clusive. If no intention be expressed the intention will be pre- 
sumed by the Court from the terms of the contract and the 
relevant surrounding circmnstances. In coming to its conclusion 
the Court will be guided by rules which indicate that particular 
facts or conditions lead to a prima facie inference, in some cases 
an almost conclusive inference as to the intention of the parties 
to apply a particular law (e). 

Thus there is a presumption that a contract is to be construed 
according to the law of the country where it was made, unless a 
contrary intention appears (/). On the same principle, in 


ti/) Smpwn V. Marqitson, 11 if. B., at p, 31; 17 L. J. Q. B. 81; 76 B. R. 
278. Cited and approved in Bruner v. Moore, [1004] I Ch. 306; 73 L. J. Ch. 877. 

Bowis V. i^hand, 2 A. C. 153; hi L. J. Q. B. 661; Morrell v. Frith, 
3 M. & W. 102; 7 H. J. E\. !72; 10 R. R. 659. 

{c) BoJclow V. Seymour, L7 C. B. (n.s ) 107; 142 R. R. 272. 

(dt The AdriaiK, 1 1031 1 P., at p. 213; 103 L. J. P. 138; The 
[1936J P., at p. 101. 

(e) Ji. V. hiternatioml Tuatec for the Protection of Bondholders Aktien- 
qisellsihajt. [1037] A. C., at p. 529; 106 L. J. K. B. 225. 

(f) [bid., and see Jacobt v. Credit Lyonnmi, 12 Q. B. D. 689; 63 L. J. 
Q. B 166. 
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contracts of sdSreightment, unless a different intention appears, the 
law which governs is the law of the country to which the carrying 
ship belongs (g). Conversely, where a contract made in one 
country has to be performed in another country, an inference 
arises, unless a contrary intention appears, that the law of the 
place of performance was intended to govern the obligations of 
the parties (h). 

Other material matters to consider in ascertaining the intention 
of the parties are the nature of the transaction, the language and 
form of the documents and the general flavour of the contract (i). 
Thus the presence of an English arbitration clause has been held 
to be decisive evidence that the contract was to be governed by 
English law (k). 

But where a contract governed by foreign law is sought to ha 
enforced in this country, the procedure is regulated by English law. 
Thiu, by section 4 of the Statute of Frauds, it is provided that “ No 
action shall he hrovghi ” in respect of certain contracts, unless the 
agreement or some note or memorandum thereof is in writing. This 
statute simply regulates procedure by requiring a certain kind of 
evidence, and accordingly, though a verbal contract, made in and 
governed by the law of a foreign country, may be valid and enforce- 
able in that country, it cannot be enforced in this country in 
default of the evidence required in English Courts (/). So also the 
English Statutes of Limitation regulate the time within which any 
action can be brought in English (hurts (m). 

8. It must be construed according to the real intent of the 
partieSf to be collected from the language they have used, greater 
regard being paid to the clear intent of the parties than to any 
particular words which they may have used in the expression of 
their intent (n). 

In order to construe a contract the Court is always entitled 
to be so far instructed by e^ddence as to be able to place itself 


(g) Ibid., and sec Lloyd v. Omhert, L. E. 1 Q. B. 116; 36 L. J. Q. B. 
74. 

(h) Ibid., and see cases cited iii notcb (d) (e) if), supra. 

(i) The Adnativ, [19311 P. *241; R. v. IntermiUonal Trustee, clc., [19371 
A. C. 501 (notes held to be governed by American la\^ because (inier alia) they 
were issued in America, they \\ ere expressed in lernis of American currency, tht y 
were secured b} a pledge agreement made ui America, performed m America 1>> 
the deposit with an American company of securities on terms apfH'anng to give 
rights governed by American law, and they contemplated a judicial sale which 
< onld only mean a sale by orders of an American Court). 

(h) namlyn A Co. v. Tahsker Distillery, [1894] A. C3. 202. 

(0 Lcioux V. Brown, 12 C. B. 801 ; 22 L. J. 0. P. 1; 92 B. B. BH9 
(m) Harris v. Quine, L. B. 4 C^. B. 653; 38 L. J. Q. B, 331. 
in) Ford v. Beech, 11 Q. B., at p. 866; 17 L. J. Q. B. 114; Coddington v. 
Palacologo, L. B. 2 Ex., at pp. 19H, 200; 36 L. J, Ex. 73. 
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in thought in the same position as the parties to the contract were 
placed, in fact, when they made it — or, as it is sometimes phrased, 
to be informed as to the surrounding circumstances ’’ (o), in 
order to identify what the parties were contracting about, and to 
identify the subject matter of the contract ” (p). 

4. The construction must be upon the docwnient as a whole, 
effect being given, as far as possible, to every word used (q). The 
document must be read as a whole in order to ascertain the true 
meaning of its several clauses and . . . the words of each clause 
should be interpreted so as to bring them into harmony with the 
other provisions ... if that interpretation does no violence to the 
meaning of which they are naturally susceptible ** (r). 

Thus, whore an agreement is made for sharing the profits of a 
business, the agreement must be looked to as a whole in order to 
determine whether a partnership is created thereby (s). 

In the case of inconsistency between different clauses of a 
document, the following are some of the principal rules which 
apply : — 

i. In a deed, if the recitals are clear and the operative part 

is ambiguous, the recitals control the operative part and 
govern the construction ; if the recitals are ambiguous and 
the operative part is clear, the operative words must 
prevail; if the operative part and the recitals are both 
clear but are inconsistent with each other, the operative 
part must prevail (t). 

ii. In documents other than wills, if there are two inconsistent 

clauses the former usually prevails (u). General words 
are, however, usually controlled by subsequent special 
provisions (a;). And where, as in policies of assurance, 


(o) CharringUm rf Co., Ltd. v. Wooder, [1914] A. C., at p. 82; 83 L. J. 

E. B. 220. 

(p) Reardon Smith lAnCj Ltd. v. Black Sea, etc., Insurance Co., [1989] 
A. C., at p. 570; 108 L. J. E. B. 692. 

{g) Rose 'd Frank Co. v. Crompton d Brothers, [1923] 2 E. B., at p. 287 ; 92 
L. J. E. B. 959; 129 L. T. 610. See also Goddington v. Palacologo, L. B. 2 
Es., at p. 198; ^ L. J. Ex. 73; Latrd v. Briggs, 19 Ch. D. 22; 50 Ir. J. Ch. 
260. 

(r) North Eastern Ry. v. Hastings, [1900] A. C., at p. 267; 69 L. J. Ch. 
516. 

(s) Baddeley v. Consolidated Bank, 38 Ch. D. 238; 67 L. J. Ch. 468. 

(t) Ex p. Dawes, re Moon, 37 Q. B. D., at pp. 286, 289. 

(tt) Williams y. Hathaway, 6 Ch. D. 644; Forhes v. Gtt, [1922] 1 A. C., at 
p. 269; 91 L. J. P. C. 97. The contrary js the rule in the case of a will: Rose d 
Prank Go. v. Crompton & Brothers {uhi supra). 

(x) See Edwards y. Rees, 7 C. & P. 340. 
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the document is a printed form in which the special pro- 
visions of the particular contract have been filled up in 
writing, if there is any doubt as to the construction of the 
whole document, the words added in writing must have 
a greater effect attributed to them than to the printed 
words («/)• 

iii. But falsa demonstratio non nocet. That is to say, if there 
is in a document an adequate and complete description or 
definition of the subject-matter to which it is intended to 
apply, that description will not be affected or vitiated by 
a subsequent reference to the subject-matter containing 
additional but erroneous words of description as distinct 
from words limiting the generality of the former descrip- 
tion (s). 

iv. The ejusdem generis rule. — ^Where particular words of 
description are followed by a general term, the meaning 
of the latter will not be extended beyond objects of the 
same classes as those enumerated by the preceding 
particular words. Thus, where a lease contained a 
provision for abatement of the rent if the demised premises 
should be destroyed by “ fire, flood, storm, tempest, or 
other inevitable accident ”, it was held that these last 
words were limited to accidents similar to fire, flood, storm, 
or tempest (a). And the same principle may apply when 
general words follow a single particular term. Thus, 
where a ship had liberty to call at any ports ^‘for 
bunkering or other purposes ”, it was held that the words 
“ other purposes ” must be limited to purposes similar 
to bunkering, i.e., purposes in furtherance of the contract 
voyage (b). 

But initial general words are not cut down by 
subsequent specific words (c). 

5. The construction must be reasonable. Thus, where A 
covenanted to pay money immediately upon demand ”, it was 

to) Robertson v. French ^ 4 East, at p. 135; 7 R. R. 535. Cited and approved 
in Glyn v. MargeUont [1891] A. C., at p. 858 ; 62 L. J. Q. B. 466. 

(z) For a full explanation of this maxim, see Webber v. Stanley, 16 C. B. 
(n.s.) 698; 33 L. J. C. P. 217; 189 R. R, 672; and SnUtli v. Ridgtoay, L. R. 1 
Kx. 331; 36 L. J. Ex. 11, 398; 143 R. R. 472, 789. 

la) Saner v. Btlton, 7 Ch. D. 815 ; 47 L. J. Ch. 267 ; 38 L. T. 821. See also 
the full explanation of the rule in 8.S. Maanhild v. McIntyre Brothers, [1920 1 
3K. B. 321; 89 L. J. K B. 31U>; 36 T. L.‘R. 7 It; affirmed [1921] 2 E. B. 97; 
90 L. J. K. B. 527. 

(b) Foscolo Mango 4 Co. v. Stag Line, Ltd,, [1932] A. G. 328; 101 L. J. 

K. B. 166. 

Ambatielos v. .4ntoii Jurgens Margarine Works, [1923] A. C. 176; 92 

L. J. K. B. 306. 
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held that the word immediately ** must receive a reasonable 
construction so as to allow A to have a reasonable time for 
procuring or fetching the money (d). 

6. The construction must be liberal, ue., the language must be 
given its most comprehensive meaning, unless there is something 
to show that it was used in a limited sense. Thus the word 

men ” in a contract may include both men and women (e). 

7. The construction must be favourable, ut res magis valeat 
quam pcreat (/). An instrument ought not to be construed in 
such a way as to render it, to the knowledge of both parties, 
wholly inoperative ” (g). And “ where a clause is ambiguous, a 
construction which will make it valid is to be preferred to one 
which will make it void ” (h). 

8. The construction must be, so far as it properly may, against 
a grantor or •promisor and in favour of a grantee or promisee (i). 
Thus, an agreement to guarantee the payment of goods up to £200 
has been held to be a continuing guarantee and not a guarantee 
limited to one particular delivery of goods (k). 

This rule of construction does not, however, apply to Crown 
grants, in the case of which the construction is against the 
grantee (Z). 

9. A document, if plain and unambiguous, must be construed 
according to the primary, natural, and grammatical meaning of 
the terms used, unless either (i) they have by any custom or 
usage acquired some particular meaning (in), or (ii) the context 
shows that they must be understood in some particular sense (n). 


(d) Toms V. Wilson, 4 B. & H. 442 ; 32 L. J. Q. B. 33, 382; 129 B. B. 799, 
806. See also Brighity v. Softon, 3 B. & S. 305; 32 L. J. Q. B. 38; 129 B. B 
327 ; Massey v. Sladm, B. B. 1 Ex. 13; 38 L. J. Ex. 31; Capper v. Wallace. 5 
Q. B. D. 163; 49 I/. J. Q. B. 350. 

{e) As to the liberal construction of certain \iords in statutes, sec the Inter- 
pretation Act, 1889 (62 & 53 Yici. c. 6J3). By s. 61 of the Law of Property Art, 
1925, it is provided that in all deeds, contracts and other instruments executed, 
made or coming into operation after 1926, the term month means calendar 
month, the singular incliideb the plural and vice versa, and the masculine 
includes the fennnine and vice versa. 

(/) Roe V. Tranmarr. Willes 632. 

(g) Biftterley Co.. Lid. v. New Hudknall Colliery Co., Ltd., [1909] 1 Ch. 
at p. 46; 78 L. J. Ch. 63. 

(h) North Eastern Ry. \. Hastings. [1900] A. C., at p. 270; 69 L. J. Ch. 516. 

(i) Neill V. Devonshne {Diikt of). BA. C., at p. 149; 31 \V. E. 622. 

(fc) Hargrave v. Sniee, 6 Bing. 244 ; 8 L. J. C. P. 46; 31 B. R. 407. 

(Z) Eastern Aichtpelago Co. v. i*., 2 E. & B. 856; 23 L. J. Q. B. 82; 
Viscounbss Rhondda's Claim. [lt)22| 2 A. C., at p. 353. 

(w) Ante, p. 92. 

(n) See ^fallan v. May, 13 .\r. & \\\, at p, 517; 12 L. J. Ex. 376; 14 L. J. 
Rx. 48; 63 R. li. 708 ; 67 E. H. 707 : Coddington v. Palacologo, L. R. 2 Ex., at 
p. 197; 86 L. J. Ex. 73; McCoieon v. Bamc, [18911 A. C., at t>. 408 ; 65 L. T. 
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(vii) in every Act passed after 1850, unless the contrary 
intention appears ( 2 ); 

(viii) by s. 61 of the Law of Property Act, 1925, in all deeds, 
contracts, and instruments executed, made or coming 
into operation after 1925, unless the context otherwise 
requires. 

When a contract is made from ’’ a certain date until ’’ a 
certain date, general the day on which the engagement is 
entered into is excluded and the last day of the term is 
included (a). But “ it is impossible to lay down any fixed 
rule • • . each case must depend on its own circumstances and 
subject-matter (6). So also, the word “ on ” or ** upon may 
mean either “ before the act done to which it relates, or simul- 
taneously with the act done, or after the act done, according as 
reason and good sense require the interpretation, with reference 
to the context and the subject-matter ’’ (c). 

When a contract is to be completed by a certain day, the 
Common Law rule was that time was of the essence of the 
contract; but, unless it was expressly so made, either at the time 
of the contract, or by notice given afterwards, or it appeared to 
be so intended from the nature of the property, or the surround- 
ing circumstances, Equity would grant specific performance, 
notwithstanding failure to observe the time fixed by the contract 
for completion, and, as an incident of specific performance, 
would restrain an action at law based on such failure (d). 

By s. 41 of the Law of Property Act, 1925 (replacing a similar 
provision of the Judicature Act, 1878 (e) ), it is, however, pro- 
vided that stipulations in a contract as to time, which according 
* , > rules of Equity are not deemed to be or to have become of 
thcT essence of the contract, shall be construed and have effect 
at law in accordance with the same rules. 

Accordingly, even in granting Common Law remedies, the 
Court may give relief against the breach of a stipulation as to 


iz) luterpxetalioii Act, IBBQ, s. 3. 

(a) Young v. Higgon, C M. &; W. 49; 9 L. J. M. C, 29; Iftaaca v. Royal 
Insurance Co,, L. R. 5 Ex., at p. 300 ; 39 L. iT. Ex. 189; cp. South Staffordshire 
Tramways Co. v. Sickness and Accident Assurance Association, [IB9IJ 1 Q. B. 
402; 60 L. J. Q. B. 47. In earlier cases, however, the contrary view seems to 
have been preferied. 

(b) Isaacs v. Royal Insurance Co., Tj. R. 5 Ex., at p. 299. 

(c) R, V. Ilumphery, 10 Ad. Ik EL. at p. 369 ; 60 B. JEt. 413; cited and fol- 
lowed in Paynter v. Jama*, L. R. 2 C. P., at p. 354. 

(d) StirJenpu v nQl»?1 A -iirr. t r ah 
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Accordingly words which have a technical legal meaning must 
be given that meaning (o) unless the context clearly shows that 
they were intended to have some other meaning (p). And 
words denoting weighty or measurCy or numbevy must ... be 
understood in their ordinary sense, unless some specific meaning 
be prescribed to them by statute, or given by custom ” (g). 

And although, as has been already pointed out, parties to 
commercial contracts may be deemed to have contracted with 
reference to known usages and customs, the evidence in respect 
of such usages or customs must not be of a particular meaning 
which is repugnant to, or inconsistent with the written 
contract ** (r). And — expresmm facit cessare taciturn — ^that is 
to say, when a document contains express provisions upon a 
subject, no other terms upon the same subject can be implied (s). 

10. With regard to time the following rules should be 
noted: — 

The primary meaning of the word ‘‘month” is lunar 
month (t). There are, however, many cases in which the term 
“ month ” means a calendar month, e.g. : — 

(i) in ecclesiastical documents; 

(ii) in mortgages; 

(iii) in cases where the context or the nature of the circum- 
stances require the meaning of calendar month; 

(iv) where by mercantile usage or by some custom (as in 
the case of notice to domestic servants) it has the 
meaning of calendar month (i/); 

(v) (prima facie) in contracts for the sale of goods (oj); 

(vi) in bills of exchange, promissory notes and cheques (y); 


(o) Leach v. Jay, 0 Ch. D. 42; 47 Ir. J. Ch. 876; 39 L. T. 242; Be QibU, 
r39071 1 Ch. 465 ; 76 L. J. Ch. 238. 

(p) Smyth V. Smyth, 8 Ch. D. 561; HaU v. Hale, [1892] 1 Ch. 361; 61 
L. J. Ch. 289. 

(q) Smith V, Wilson, 3 B. & Ad., at p. 734; 1 L. J. K. B. 194; 37 E. R. 636. 

(r) Broim v. Bijmr, 3 E. & B., at pp. 716, 716; 23 L. J. Q. B. 313; 97 R. R. 
746; Palqraee, Biotcn <f Son, Ltd. v. Owners of S.S. Tund, [1922] 1 A. C. 
897; 91 h J. P. 81. 

Stephens v. Junior Army and Navy Stores, Ltd., [1914] 2 Ch.. at p. 
526; 84 L. J. Ch. -56. Ree also Aspden v. Austin, 6 Q. B., at p. 684; 13 L. J. 
Q. B. 165. 

(f) Phtpps d Co. V. Sogers, [1926] 2 K B. 14; 93 L. J. K. B. 1000. 

Im) As to (i), (ii), fiii), (iv) see Phipps d Co. v. Rogers (vhi supra). There 
is no gentral exception making it mean calendai month in all mercantile or 
aimmereial documents, and if any such exception be set up it must be proved 
in each case (unless judiciallv recognised) as a customary usage m the particular 
trade or place Brinur v. Moore. [1904] 1 Ch., at p. 311; 78 L. J. Ch. 377. 
The custom by which in all mercantile transactions in the City of London a 
month means calendar month has been judicially recognised : id. 

{x) Sale ol Goods Act, 1893, s. 10 (2), post, Part III, Chapter V. 

(y) Bills of Exchange Act, 1882, s. 14 (4), post. Part III. GhantPr VT 
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time, provided that the cane is ove in which^ before the Jvdi- 
aature Act, 1873, Equity would^ for the purpose of decreeing 
its oxvn remedies, have disregarded the stipulation (/). In 
mercantile transactions, however, stipulations as to time are of 
the essence of the contract (g), except in contracts for the sale 
of goods which are governed by special statutory rules (h). 


Section 7. — The Operation and Effect of Contracts 

A contract, as a general rule, merely creates a right in 
personam, vested only in the promisee and enforceable only 
against the promisor. In the law of England certain principles 
are fundamental. One is that only a person who is a party to 
a contract can sue upon it ” (i). 

Thus, in the case of Dunlop rnpumafic Tj/tr Co, v. Selfridtje 
Co. (Jc), X contracted with the plaintiffs to purchase a certain 
quantity of the plaintiffs’ goods and agreed not to sell them at less 
than the plaintiffs’ list prices, and on any re-sale to obtain from 
tho purchaser a similar undertaking. X sold to the defendants and 
obtained from them an undertaking by which they agreed not to sell 
below the plaintiffs’ list prices and to pay a penalty to the plaintiffs 
for any breach of the agreement. In breach of this undertaking the 
defendants sold below the list prices. Held, that the plaintiffs could 
not maintain an action against the defendants for breach of the 
undertaking. 

Again, in Ele\j v. Positive Assurance Co. (1), the articles of 
association of a limited company provided that iho plaintiff should 
be employed as the solicitor to the company. Held, that, as tho 
articles of association merely constituted a contract between the 
shareholders, this provision gave no right to the plaintiff, who was 
not a shareholder. 

It was at one time thought that, where a parent contracted 
for the benefit of his child, the nearness of the relationship 
would give the child the benefit of a consideration performed by 
the parent and would enable the child to maintain an action 
upon the contract. But it was settled by the case of Tweddle 
V. Atkinson (in) that no stranger to the consideration can take 
advantage of a contract though made for his benefit 


(/) SHchni^tf V. Kceblc (ubi supta); Look v. Bell, [1931] 1 Ch. 35; 100 
L. J. C’h. 22. 

ig) R( liter v Sala, 1C P. D. 249; 18 L. J. Q. B. li)2; Hartley v. Hymans, 
1 1920] 3 K. B., at pp. ISO, 18 1; 90 h. J. K. B. 1 1. 

(/i) Sale ct Goods Act, 1898, s. 10 (1); see post. Part III, Chapter IV. 

(0 Dunlop Pmumatu Tyre ('o v. Self ridge it Co , [1916] A. C., at p. 863. 
(k) r 1916 1 A. C. H17; H4 L. J. K. B. 1080. 
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Conversely, only a person who is a party to a contract can as 
a rule be sued upon it, 

'J'hufe, III Schmnling v, Tomlinson (ft), A employed B as his 
at^ent to traiisacl* certain business for him. B without A’s know- 
lodtje t‘rnployc*d < ’ to trausaci the business. Heldj that as there wm 
no privity of contract between C and A, C could not recover his 
char^ses from A. 

To this general rule there are, however, the following 
exceptions: — 

(i) A provision in a statute may enable a stranger to a 
contract to sue upon it. In such cases there is a statutory obliga' 
tion for which the remedy was formerly an action of debt (o). 

Tn Taifrrsall v. Dnjsdale (p), a motor insurance policy con- 
tained a olausi* Indemnifying any person driving the insured car 
with the permission of the assured. By section 36 (4) of the Hoad 
Traffic Aol, 1930 (which deals with third-party risks), it is pro- 
vided til at a p(M*soTi issuing a policy of insurance under this section 
shall bu liaiile to indemnify the persons or classes of persons speci- 
iied ill lh«» policy in respect of any liability which the policy pur- 
ports to 4'o\cr in thoir case. Held, that by virtue of this section 
the insurers wort* under a statutory liability to indemnify a person 
driving with the consent of the assured. 

(ii) A principal, whether disclosed or undisclosed, can sue or 
be sued upon a simple contract made by his agent, and a person 
can ratify and sue or be sued upon a simple contract made by 
someone else upon his behalf. Here the general rule does not 
apply because the contracts of an agent, otherwise than under 
seal, whether he is so constituted antecedently to the transaction 
or by ratification, are the contracts of his principal (g). 

Thus, if A deposits money in a bank in the names of A and B 
and payable to A or B, an action for the money can be brought by 
B if the bank zefuses to pay, provided that A had authority to make 
the deposit in that form or his act was ratified by B (r), 

(iii) Where a party to a contract is, at the date when he 
enters into it, or thereafter constitutes himself, a trustee for a 
third party, that party has a right conferred upon him 
hy way of property to sue on the contract and, if the trustee 


(n) 6 Taimi. 117. 

(o) Ante, p. 8; and see Rc Roihetham Alum, etc,, Co,, 25 Ch. D., at p. Ill; 
53 L. J. <’h. m, 

(p) {Vm\ 2 K. B. 174; 101 L. J. K. B. 511. 

1*1 i TA TFT ni ^1. T 
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refuses to sue, he can hixnsdf sue, joining the trustee as 
defendant (s). 

(iv) The benefit or burden of a covenant may in certain cases 
be annexed to land so that it can be enforced by or against the 
assignees of the land (t). 

(v) The benefit of a contract may be assigned to a third party 
or may pass by operation of law to a third party so as to enable 
him to sue (u). 

(vi) A contract for the sale of goods may pass the property in 
the goods and so create a right in tern (x). 


(s) Vafid/^pitte v. Preferred, etc.. Insurance Corporation of New York, 
[19331 A. f. 70; 102 L. J. P. C. 21; Harmer v. Armsirmg, [1984] 1 Ch., at 
pp, 87, K8; 103 L. J. Ch. 1, See also Re Empress Engineering Co,, 16 Gh. 
D., at p. 129; Royal Erchange Assurance v. Hope, [1928] Gh., at p. 185; 
97 L. J. Ch. 158. 

(£) See post. Part I, Ghapter V. 

(tt) Ibid, 

(x) Sale of Goods Act, 1893, s. 1. See further, post. Part III, Ghapter V. 
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CHAPTER II 

MISREPRESENTATION AND FRAUD -EQUITABLE FRAUD- 
DURESS— MISTAKE 


Section l . — Misrepremmtation and Fraud 

A CONTRACT which in all other respects is valid may be induced 
by a misrepresentation made by one party to the other. In such 
a ease the contract is voidable at the instance of the party who was 
deceived. That is to say, it remains valid unless and until it is 
rescinded but, subject to conditions which will be explained, the 
party who was deceived may, if he wishes, rescind it. 

A misrepresentation must be distinguished from the breach of a 
condition or warranty. Conditions and warranties are terms of a 
contract, so that their non-performance is a breach of the con- 
tract (a), A representation, on the other hand, is a statement 
which induces, but does not form part of, the contract. Thus, if 
A contracts to sell goods of a particular make or quality, his 
stipulations as to their make or quality are conditions or warran- 
ties ; that is to say, the contract must be performed by the supply 
of goods of the make or quality promised. But if A induces the 
purchaser to contract by making a false statement as to his reasons 
for selling, that statement is not a promise which has to be 
fulfilled in the performance of the contract, but is a misrepre- 
sentation which may induce the contract and may render it 
voidable (h). 

Whether or not a statement is a representation or a warranty 
depends in each case upon the circumstances of the transaction 
and the construction of the relevant documents (6). But where 
a representation is subsequently embodied in the contract it is 
merged in the contract and can be treated only as a condition 
or warranty (r). 


{a\ lUhn \. /innit>s, 15. A. S., at p. 753; 32 Ij. J. Q. B. 304; 124 R. R. 
701. TIm* tlilliMiMicf* iMf'MMii a ctmdLtion unJ a \^atlalltv ^M!l be explained 
lattM. 

(ht /it fin lilt nit \ubt snpmi. Tt may therefore be possible to plead 
that 11 ‘.tali'nienl wii^ a lepresoiitation and (b), alternatively, a condition 
or \\:irr.int\. 

(et Ft misulrnnui Shippintj (Uk \ ('ompaijnit^ Nationalc dc Navigation, 
ri93fi] \V. N. 234. 
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Sub-section !• — What amounts to a Misrepresentation 

To constitute a misrepresentation rendering a contract 
voidable : — 

1. There must be a positive misstatement or a statement so 
partial and fragmentary that the omissions make what is stated 
absolutely false (d). 

The misstatement may be either by words or by conduct, as, 
for example, by some contrivance to hide defects in a thing 
sold (e). It may be by a statement which is wholly false or by 
an omission to tell the whole truth; for if a matter is stated 
partially there may be as false a statement as if it were misstated 
altogether. “Every word may be true, but if you leave out 
something which qualifies it you may make a false statement. 
For instance, if, pretending to set out the report of a surveyor, 
you set out two passages in his report, and leave out a third 
passage which qualifies them, that is an actual misstatement ” (/). 

And, if a statement has been made which is true at the time 
but in the course of the negotiations between the parties becomes 
untrue, then there is an obligation to correct such erroneous 
statement (g). 

But mere silence, or non-disclosure, as distinct from telling half 
the truth or failure to correct a statement which has become 
untrue, is not misrepresentation unless it relates to some material 
fact which there is a duty to disclose (h). 

A duty to disclose all material facts exists in all contracts 
uberrimse fidei, i.e. : — 

i. Family arrangements (?) and compromises (k). 

ii. Transactions between persons in a fiduciary relationship 

to each other, e.g., between companies and their directors 
or promoters (J), solicitors and their clients (m), or 
partners (??). 

(d) Peek v. Gurney, L, K. 6 H. L.. at p. 403; 43 L. J. Ch. 19. 

(e) Schneider v. Heath, 3 Camp, 506; U R. K. 825; Horsfall v. Thomas, \ 
H. & C., at p. 99; 31 L. J. Ex. 322; 130 R. R. 391. 

(/) Arkwright v. Newhold, 17 Ch. B., at p. 318; 60 L. J. Ch. 372. 

(q) Davies v. London, etc., Tnsurance i'o,, 8 Ch. D., at p. 476; 47 J. Ch. 
511 ; 08 Ij. T. 478; Lrownhe V, CamphelJ, 6 A. C., ai n. 960. This rule does not 
apply merely to contracts uberrma fidei: With v. O'Planagan, [1936] 1 Ch. 675. 

(/?) Peek V. (iurney. h. R. 6 H. 1^., at p. 300; 43 L. J. Ch. 19; Ward v. 
Hobbs, 4 A. C., at p. 26; 48 L. J. Q. B. 281; 40 L. T. 73; Turner v. Green, 
[18961 2 Ch., at p. 208; 64 L. J. Ch. 539. 

f/1 Gordon v. Gordon, 3 8>^aiiat. 163; 19 R. R. 230. 

(k) Maynard v. Eaton, L. R. 9 Ch., at p. 422; 13 L. ,T. Ch. 641. 

(/) Erlanger v. New Sombrero, etc., Co.. 3 A. C., at p. 1244; 48 L. ,T. Ch. 73. 

(m) Maepherson v. Watt, 3 A. C., at p. 266. 

(n) 3 A. C., at p. 1211. As to all these cases and other illustrations of this 

principle, see also Davies v. London, etc.. Insuranrp Co oni. -n -i.- — 
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iii. All contracts of insurance (o), in \vhich everything must be 
disclosed which would affect the judgment of the insurers 
in deciding whether to accept the risk (p). 

iv. (To some extent) contracts for the sale of land. A vendor 
of real estate is presumed to be selling the property free 
from incumbrances or restrictions, except so far as he has 
given notice to the contrary (q), and therefore the non- 
disclosure of any material defect in his title amounts to a 
misrepresentation (r). But the non-disclosure of a defect 
in the quality of the property sold does not amount to a 
misrepresentation, though if the vendor fails to disclose a 
latent defect so great as to make the property substantially 
different from that which he contracted to sell, the 
purchaser may, at Common Law, treat the contract as 
discharged by non-perforrnance (s). No duty of disclosure 
rests, however, upon a purchaser unless he is in a fiduciary 
relationship to the vendor (f), or has, unknown to the 
vendor, done acts which have altered their position with 
regard to the property, e.g., has trespassed upon a mine 
and raised cod (a). 


|o) London Assuranor Mansel, 11 Ch. D. 363 ; 4S L. J. Cb. 331; Seaton 
V. Heath, [1390] 1 at p. TSiJ; 68 L. J. Q. B. 631; Marine Insurance Act. 

1906 18. 

(p) Locker if Woolf, Ltd. v. Weitiern Australia Insurance Go., [1936] 1 
K. B. 408, 1 Proposal for lirt* insurance. Failure by the intending assured to 

disclose that a pre\u)us up}>lL'ati()ii fur a policy on motor cars had been declined 
on the ground of ini^rt present at < 011 . Held, that this non-disclobiire was material 
as affecting th** moral integiily of the proposer.) 

(</l He Cox and oe, flblll I 2 ('h., at pp. 116, 117 ; Re Ehsixoith and Tidy. 
12 Ch, TX, at p. 17; 6h h. J. Ch. ti65. 

(r) Carlish v. Salt, [19061 1 at pp. 340, 341; 76 T,. J. Ch. 176. Hve also 
Mdyneux v. Hawtreij, [1908] 2 K. B. 487; 72 L. J, K. B. 873; 89 L. T. 860. 

(«) Flight V. Booth, 1 Bing. X. C. 370; 4 L. J. C. P. 66. As to discharge 
of a contract by non-performance, see also post. Chapter V, Section 1, Sub-sec- 
tioii 5. It }ia< also been held that tion-disclosure of a latent defect m the quality 
of the property, though not biiMciently material to enable the purchaser to 
rescind, may neverthelebb pri*vent the* vendor from obtaining the equitable 
remedy of *-j[)eei6c fierformance : Bn/fus v. Lodge, [1926] Ch. 360; 96 L. J. Ch. 
27. Compare, however, Shtjdurd v. Croft, [1911] 1 Ch. 621; 80 Tj. J. Ch. 170; 
103 L. T. 874; fit Deleham and OaitUtfs Contract, [1930] 1 Ch. 66; 99 L. J. 
C\i. 37. 

(t} Coaks V. lioeutll, II A. V., at p. 235; 56 L. J. Ch. 761; Haygarth v. 
Weanntj. L. R. 12 Kq. 320; to L. J. CIi. 577. 

iu) Phtlltpt V. Hotnfraif, | lstl21 I Ch. 465; 61 L. J. Ch. 210. To the above 
.lie soinetimeb added eorilrai’ts for the sale of bhares iu companies, and contracts 
of guarantee nn,! lurttyship. In the fiibt ease there is, under s. 88 of the 
Companies Act, 1948, a statutory obligation to disclose certain facts, but, apart 
siom this, the eonlract does not appear to be uherrimee fidei (Aaron's Reefs v. 
Tit i.s«, riS961 A.^ (\, .u p. 2.S7; 65 1.. J. l». C. 5t; McKcoivn v. Boudard d Co., 
65 lj, ,1. Ch. 735 uleiided (»n the enrieh|M>ndiug hection of the Companies Act, 
lt>29). Thue aie, howevei, euiiier dicta to the contrary). As to contracts of 
guarantee and suretyship, -.ee Pait III. Chapter III, Section 1. 
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2. It must be a imsstatement of fact, i.e . : — 

i. Not of law — that is to say, not of a general rule of law (x ) ; 
but a misstatement of fact which involves a misstatement of law 
may be a misrepresentation. Thus, to state that a man is married 
or entitled to property is a statement of fact although it involves 
a statement of law (j/). So also a misrepresentation may be made 
by a misstatement as to the effect of a deed (s), or as to the 
meaning of a written agreement (a), or of a private Act of 
Parliament (b), or as to any private rights (c). 

ii. Nor of mere opinion^ intention, or expectation . — mere 
exaggeration upon what is entirely a matter of opinion is not a 
misrepresentation (d). Thus, mere “ pujBSng ”, i.c., exaggerated 
praise by a vendor, as, e.g., that land is “ fertile and improv- 
able ”, or that an article made by A is ** equal ” to an article 
of the same kind made by B, does not, except in extreme cases, 
amount to misrepresentation (e). But it is otherwise if there 
is a misstatement as to a definite triable fact ”, e.g., where an 
article is represented to be made of 15-carat gold, whereas in 
fact it is of 6-carat gold (/). 

And a statement relating solely to the future conduct of the 
person making the statement can take effect only as a promise 
forming one of the terms of a contract. But a statement of 
opinion, intention, or expectation, may necessarily involve a 
representation of fact (g). Thus, a statement that an hotel is 
let to a most desirable tenant ” involves a misrepresentation 
of fact if the tenant is insolvent and only pays rent by driblets 
and under pressure (h). So also a statement by A that he expects 
to have his house completed next week involves a representation 
that he has a house wMch is near completion (i). And, at any 


(x) Bashdall v. Ford, L. it. 2 Eq. 730; 36 L. J. Ch. 769. 

{y) See the judgment of Jessel, in Eaglesficld v. Londonderry^ 4 

Ch. D., at p. 702. 

(«) Hirschfield v. L. B. d 8. C. Ry,, 2 Q. B. D. 1 ; 46 L. J. Q. B. 94. 

(a) Wilding v. Sanderson, [1897] 2 Ch. 634; 66 L. J. Ch. 684. 

(b) West London, etc.. Bank v. Kitson, 13 Q. B. D. 360 ; 53 L. J. Q. B. 

345, 

(0) Cooper v. Phibhs, Tj. E. 9i H. L., at p. 170. 

(<Q Andersm v. Pocijftc Insurance Co., L. K. 7 C. P. 66. 

W Dimmock v. Hallett, L. R. 2 Ch., at p. 27 ; 36 Tj. J. Ch. 146; 13 L. T. 
371; R. V. Bryan, D. & B. 266; 26 Ij. J. M. C. 84. 

(f) R, V. Ardlcy, L. R. 1 C. C. R. 301; 40 L. J. M. C. 86. 

(g) Bnset V Wilkinson, ri«^27] A. Cl 177; 96 L. J. P. C. 12. 

Oi) Smith V. Land, etc.. Corporation, 28 C’b. B. 7, 

(1) Aaron^s Reefs, Ltd. v. Twiss, [1896] A. C. at p. 288; 64 L. J. P. (3. 
54. The dictum in Edgingtou v. Fitzmaurice , 29 Oh. D. 469; 55 Xi. J. Ch. 
050, that “ A state of a man’s mind is as much a fact as the state of his 
diufebtiou ”, must be read subject to the qualification stated in the text : 
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rate the existence of the opinion in the person stating it is a 
question of fact ”, so that a man may be guilty of a misrepre- 
sentation if he did not ** honestly and in fact ” hold the opinion 
which he expressed (/;)• 

3. It must be made to induce the plaintiff to act. Thus, as a 
general rule, when a prospectus has been issued by a company for 
the purpose of inducing persons to subscribe for shares, a person 
who docs not apply to the company for shares but subsequently 
purchases shares in the open market from an original applicant^ 
cannot complain that he relied on misstatements in the pros- 
pectus of the company, because the purpose of a prospectus 
is to invite persons to become original allottees, and having done 
this its effect is exhausted (/). 

But this rule does not apply if a prospectus has been used as 
part of a system of niisrei)resentations in order to induce a person 
to buy in the open market. 

Thus, 111 v. ^lorkfoid (m), the defendant formed a 

ninnnii; coiiipaii,\ and >t‘iir a prospectus to the plaintiff, who did not 
app]> to ha\e aii> shares allotted to him. Some months afterwards 
the d(>foiidant eaiistd to Iw published in a financial newspaper a 
false and roiieoett d telei'rain as to thi* value of the company’s mine. 
1’ht» plaintiff, havinir seen this, bought some shares from the defen- 
dant in the upi'ii inaiket. that as the prospectus and the 

puhlication of the tele<ii'ain formed one continuous fraud, the func- 
tion of the prospectus was not exhausted and the plaintiff was 
entitled to rel\ on misrepresentations wdiich it contained. 

4. It must have induced the plaintiff to act. — The plaintiff 
must prove that he was deceived by the representation (n), and 
that it actually induced him to act (u), though it need not have 
been the sole inducement (p). It is, therefore, a good defence 
that the plaintiff did not rely at all upon the representations, but 
acted solely on his own inquiries (q); but, if the plaintiff did in 


)t)rL\hirt /Hs’wmii/v (*o. v. f rant\ [ 192*2 1 *2 A. C., at p. 553: 
91 fj. J. 1». (\ 226. 

(A*l V. Ui/Aihsoh, ll*hi7| X, t’., at p. 1^2; 96 L. J. P. C. 12. 

(h PeW; V. (iunitn. h. U. 6 H. h. 377; JJl Ij. J. Ch. 19. 

im) f lh%| I C^. M. 37*2: 6.-, 1. 1. Q. 15. tm, 

iw) Ifoisfalf \. Thomas, 1 II A 31 li. J. Fa 3*22; 130 K. R. 391; the 

(lofomlaiit at'tivclj rumiralul a in a i*im sold to tin* plaintiff, \\ho did not 

t'xanMiit* It, and tlitTefon* \\,is not im fai*l dieoived. See also Macleay v. Tatf, 
I l‘X»6| \. ai p. 31 ; I.. J. Vh tX). 

UM \ttsh \ t aOhotih, 'P.lOoi *2 Ch. 237: 71 L. 7. Ch. 193: Smith v. Chad- 
uuk, 9 A. 1^7; V2 I.. 1 i )•. s73; 59 I.. T 697. 

ip) KdqiHifton \. PC mauine, ‘20 Mi. D., al 166: 55 L. T. Ch. 650: 53 
h. T. 369 

{(p lUdtpart \ Ilui'L *20 Cli D,, at pp. 13, 21; 51 L. J. Ch. 118. 
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fact rely upon the representations, it is no defence to prove 
merely that he had the means of discovering the truth (r). 

5. It must be made by the other party to the contract or by 
his agent (s). 


Fraud. — ^To constitute fraud there must be an active mis- 
representation (t) (as distinct from non-disclosure) made 
“ (1) knoioingly^ or (2) ivithout belief in its truths or (8) reck- 
lessly^ careless whether it be tme or false It is not fraud to 
make a false statement merely through want of care, nor to 
make a false representation which is honestly believed in, though 
upon insufficient grounds (i0* 

Thus, in Dn nj v. reek (jr), the plaintiff was induced to subscribe 
for shares in a company by a statcniont iu the prospectus that, 
under its special Act, the coiiipuny had the right to use steam 
power. In fact the Act, in giving this right, provided that it was 
to be exercised only with the couseni oE the Board of Trade. But, 
befom the Act was obtained, the plans of the company had been 
approsed by the Board of Trade, and the directors therefore took it 
for granted that consent had substantially been obtained. The 
Board of Trade, however, ultimately refused to consent to the Use 
of stoui)] ])owcr, and the plaintiff in consequence biought an action 
of deceit against the directors of the company. Held, that they 
were not liabL, since they had made the statement as to the use of 
steam pouer iu the honest belief that it was true. As to the present 
law with regard to the prospec'tus of a company, see, however, 
sections 38 and 43 of the Companies Act, 1848, p. 109. 

“ But if fraud be proved, the motive of the person guilty of 
it is immaterial. It matters not that there was no intention to 
cheat or injure the person to whom the statement was made ” (y). 

It has been said that the mere failure to correct a statement 
which has become untrue is fraud (s). But in a later case it has 
been pointed out that nowadays the Court is more reluctant to 
use the word ** fraud and would not generally use the word 
** fraud ” in that connection because the failure to disclose, 


ir) Dobell V. Stevens, 3 P. A C. 263; 3 h. J. K. B. 27 R. R. Ul ; 
Central Railway of Venezuela v. Kisch, Ij. R. 2 H. L., at pp. 120, 121; 36 
L. J. Ch. 8i9;Nocton v. Ashburton, [191-1] A. C., at p. 062; 83 Tj. J. Ch. 784. 

(s» Wheellon v. Hanlisty, 8 K. & B. -232; 26 L. .1. Q. B. 265; Re Metal 
('on^tituenh. Ltd,, [19021 TOh. 707; 71 Ij. J. Ch. 323. 

(/) Peek V. Gurney, L. R. 6 H. Ij., at p. 608: 13 L, J. Ch. 19. 

(//) Derry v. Peek, 14 A. C., at pp. 374, 375. 

U) 14 A. C. 337; 58 L. J. Ch. H64. 

iy] 14 A. C., at p. 31 j ; Smith v. Chadwick, 9 x\. C., at p. 201 ; 52 L. J. Ch. 
873. See also Polhill \. Walter, 3 B. & Ad. 11 1 ; I L. J. K. B. 92; 37 R. R. 344. 
(z) Brownlie v. Campbell, 5 A. C., at p. 960. 
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though wrong and a breach of duty, may be due to inadvertence 
or a failure to realise the duty of correcting the statement (a). 

Sub-section 2. — Remedies for Mvirepresentation and Fraud 

For fraud, whether or not connected with a contract, the 
Common Law ga\"e the action of deceit, which was an action of 
tort for damages. For an innocent misstatement the Common 
Law could give no remedy unless it had been embodied in a 
contract as one of its terms, so that an action for breach of 
contract would lie (b). 

Equity would refuse specific performance of a contract 
induced by misrepre‘*entation, and, if the misrepresentation was 
fraudulent or material, would rescind the contract. Also, though 
it could not give damages, it would compel the defendant to 
indemnify the plaintiff against any obligations or liabilities 
arising out of the transaction set aside, c.g., against the debts 
and liabilities of a partnership which was dissolved (c). 

Since the Judicature Act, 1878, the rules of Equity have 
prevailed and misrepresentation, if fraudulent or material, is a 
ground for rescission in all Courts (d). And, following the 
Equity rules, the defendant, though his misrepresentation was 
innocent, may be compelled to indemnify the plaintiff (e). 

Accordingly, if a contract is induced by misrepresentation — 

1. When the misrepresentation is innocent and material the 
party deceived may oblaiii its rescission and an indemnity against 
any obligations which he has incurred under it. 

2. When the misrepresentation is fraudulent he may either — 

(a) Without asking for rescission, obtain damages for 
deceit; or 

(b) Claim rescission and damages for any loss suffered 
through the deceit (/), though not for any loss suffered 
through the contract. Thus, he can recover damages 
for the loss of a situation which he has given up in 
consequence of the fraud (g), but if he rescinds a lease 

(а) With V. 0'Flana(jan, [UWOl 1 Ch., at p. 384. 

(б) flee Behn v. Burners, 3 B. k S. 731 ; 32 L. J. Q. B. 204; 124 R. R. 794. 
flee also Kennedy v. Panatna, tit.. Mail L. R. 2 Q. B. 380; 86 L. J. 
Q. B. 260. 

(c) Neirbiggmg v. ( h. D., at op. 389. 592-3; 56 L. J. Ch. 276. 

(d) Lever Bro^., Ltd. v. lUlK [1^311 1 K. B. 557; 100 D. J. K. B. 78; 47 
T. L. R. 17, exnlaitiiiu zipJ (iiialiUiii*; Ktnnedy v. Panama Canal Co., L. B. 
2 Q. B. 680. 

(e) floe Noeton v, l^hb'irUm, A. C. 932 ; 83 L. J. Ch. 784. 

{/) Netrbiggmg v. Ic/awi, 31 (’h. D., at p. 592 ; 57 L. J. Ch. 1066. 

(g) flee Redgrave v Hiird^ 20 < h. D. 1; 51 Ti. »T. Ch. 113, where a coimtei- 
(hum for ilaiinges in suiililion Ui sion failed only because fraud had not 
bten allefT'^d. 
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'which the lessee has obtained by fraud he cannot 
make the defendant liable for the use and occupation 
of the premises (h). 

But, following the Common Law rules, damages cannot be 
given unless the misrepresentation was fraudulent, except : 

1. On a warranty of authority, i.e., where an agent, howe'ver 
innocently, misrepresents the nature or extent erf his authority (t). 

2. Under s. 88 of the Companies Act, 1948 (replacing s. 85 
of the Companies Act, 1029). 

This section requires certain matters therein specified to be 
set out in any prospectus (k) issued by or on behalf of a company 
or any person engaged or interested in the fenmation of a com- 
pany. Non-compliance 'with this section will give to any person 
who has thereby suffered damage the right to recover damages 
from the person responsible (J) unless he proves that he was 
not cognisant of the matter not disclosed or that the non- 
compliance arose from an honest mistake of fact on his part, 
or l^e non-compliance was in respect of matters which, in the 
opinion of the Court dealing 'with the case, were immaterial 
or was otherwise such as ought, in the opinion of that Court, 
having regard to all the circumstances of the case, reasonably 
to be excused. 

8. Under s. 48 of the Companies Act, 1948 (replacing s. 87 
of the Companies Act, 1929). 

By this section it is provided that, when a prospectus invites 
persons to subscribe for shares in or debentures of a company, 
every person who is a director or promoter of the company, or who 
has authorised himself to be named and is named in the prospectus 
as a director or as having agreed to become a director, or who has 
authorised the issue of the prospectus, is liable to pay compensa- 
tion to all persons who subscribe for any shares or debentures on 
the faith of the prospectus for the loss or damage they may have 
sustained by reason of any imtrue statement therein, unless it 
is proved — 

i. That before the issue of the prospectus he 'withdrew his 
consent to become a director and that it was iss'ued 
'without his authority or consent ; or 

(h) Lemprure v. Lange, 12 Ch. D. 675. 

it) See post, Part IIT, Chapter I. 

(fe) By s. 45 it is provided that, where a company allots or agrees to allot 
any shares or debentures with a viou to their being offered tor sale to the 
public, any document by which the offer for sale to the public is made shall 
he deemed to be a piospectus issued by the company. 

(Z) See Re South of England Natural Oas, etc., Co., [1911 1 1 (*h. o73; 80 
L. J. Gh. 358 (decided upon the corresponding section of the Act of 19i^). 
But he is not thereby entitled to rescind a contract to take sharcb : id. 
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ii. That the prospectus was issued without his knowledge and 

consent and that on becoming aware of its issue he gave 
reasonable public notice that it was so issued; or 

iii. That, before any allotment under the prospectus, he, on 
becoming aware of any untrue statement therein, with- 
drew his consent thereto, and gave reasonable public 
notice of the withdrawal and of the reason therefor; or 

iv. That 

(a) as regards every untrue statement not purporting 
to be made on the authority of an expert or of a public 
official document or statement, he had reasonable ground 
to believe, and did up to the time of the allotment of the 
shares or debentures believe, that the statement was true ; 
and 

(b) as regards every untrue statement purporting to be 
a statement by an expert or contained in what purports 
to be a copy of or extract from a report or valuation of 
an expert, it fairly represented the statement or was a 
correct and fair copy or extract, miless it is proved that 
he had no reasonable ground to believe that the person 
making the statement, report or valuation was competent 
to make it; and 

(c) as regards every untrue statement purporting to 
be a statement by an official person or contained in what 
purports to be a copy of or extract from a public official 
document, it w’as a correct and fair representation of the 
statement or copy of or extract from the document. 

Co}i(iHiuns under xchieh rescission cannot he obtained . — ^Where 
a contract has been executed by the completion of a conveyance 
or lease, or the formal assignment of a chattel or chose in action, 
rescission cannot be obtained unless the misrepresentation was 
fraudulent or a fiduciary relationship existed between the 
parties 

No contract can be rescinded — 

1. Where restitutio in intearuut is impossible. Thus a person 
who has been induced to buy shares in a company csuinot 
repudiate them after the nature and constitution of the company 

OKI Siddou \. \\ hi. Salt (n., 1 (*h. JWfi; 71 L. J. Ch. 190; Angel 

\. ,/ay, 11911 1 1 K. !• tiiU); Ml L. ,T. K. II. MS; .irnnirong v. Jaclson, [1917] 
y K. 11. S*2*2; Mi Ij. J. K. J». IJiT). Phi'. iiiU* iloos not, howi’ver, applj to 
fontiuot^ (o take liaic^ imm a Fir<,i J^attonal Ht -uieurance Co. 

V. (irenifithl, [1921] 2 K. H., at p. 272; 9t) Tj. J. K. B. G17. Tt has, more- 
<i\er, l)(*ori tjut -lutiK il l)\ Stiutton, Ij.J. • see Lever Brothers, Ltd. v. Bell, 
I I K. H., at j». UKI L. J. K. li. 78. 
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have been altered (w) or alter the commencement of the winding- 
up of the company (o). But the mere fact that the subject- 
matter of the contract has depreciated in value does not destroy 
the right to rescind (p). 

2. Where third persons have in consequence of the contract 
acquired rights which they can enforce against the person who 
has been induced to enter into it (g). Thus, as has been pointed 
out, if A is induced by misrepresentation to sell goods to B, he 
cannot avoid the contract after B has sold the goods to an 
innocent sub-purchaser (r). 

3. Where the plaintiff, with knowledge of his rights, has 
afiBirmed the contract either by express words or by unequivocal 
acts (s), as, e.g., by taking steps to sell property which he has 
bought on the faith of a xnisrepresentation (t), or exercising any 
other acts of ownership over it (ti), 

4. Where the plaintiff has been guilty of laches, i.c*, of such 
delay that it would be inequitable to grant him the remedy of 
rescission. Laches is not, however, constituted by mere delay, 
but only by delay of such a length or in such circumstances or 
accompanied by such conduct as either to raise the inference 
that the plaintiff has waived his right or to affect the position 
of the defendant and to put him in a situation in which it would 
not be reasonable to put him if the remedy were afterwards to 
be asserted (^). 

Sub-section 3. — Equitable Fraud 

In Equity the term “ fraud ’’ was applied generally to unfair 
dealings and to breach of duty by persons in fiduciary positions, 
particularly where property or any benefit had been obtained by 
any unconscientious exercise of power or influence. In such cases 
Equity would grant the same remedies as if there had been actual 
misrepresentation (y). 


M Clarke v. Dickwn, E. B. & E. 148; 27 L. J. Q. B. 223; 113 E. E,. 683. 
(o) OakCi* T. Turquand, L. R. *2 H. Ij. 325 ; 30 L. J. C'h. 919. 
iy) Armatroug v. Jackhou (ttbi supra). 

(q) Oaken v. Turquaud {ubi supra). 

(!■) Phillips V. Drooks, [1919] 2 K. B. 243. See post, p. 121. 

(s) .Abram Steamship Co. v. Westrillc Shipping Co.. [1923] A. C. 773: 93 
L. J. P. C. 38. 

‘ (/) Re Hop and Malt, etc., Co., L. R. 1 Eq. 483; 35 L. J. (’h. 320. 

(m) Scholey v. Central, etc., Ry., Jj. R. 9 Bq., at p. 26C, n. 3, 

(jc) Erlanger v, Netr Sombrero, etc., Co., 3 A. C., at p. 1279 ; 39 L. T. 
269 ; 48 L. J. Ch. 73; Blake v. Gale, 32 Oh. 11., at p. 581; 65 Tj. J. Oh. 669; 65 
T. L. R. 234; Re Eitsiaee, [1912] 1 Ch. 361; 81 L. J. Ch. 629; 106 L. T. 789; 
Armstrong v. Jaekson {ubi supra). 

(y) Noefon v. Ashburton, [1914] A. (’., at p. 962; 83 L. J. Ch. 748; 111 
L. T. 641 ; 30 T. L, E. 602. 
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The chief illustrations of equitable fraud are (1) unconscion- 
able bargains and loans; (2) transactions in which benefit has 
been obtained by undue influence. 

1. Vncomcionablc bargains, — The Court may set aside trans- 
actions in which advantage has been taken of the weakness or 
necessity of persons who have acted without adequate protec- 
tion (a), aSf for instance, dealings with expectant heirs on the 
security of their interests or on the credit of their expecta- 
tions (6). A sale of a remainder or reversion at an undervalue 
could formerly be set aside on that ground alone. But by s. 174 
of the Law of Property Act, 1925 (re-enacting in substance the 
Sales of Reversions Act, 1857), it is provided that no purchase, 
made bona fide and without baud, of any reversionary interest 
shall be set aside merely on the ground of undervalue. But 
undervalue may still be so great as to be evidence of fraud (c). 

The grant of equitable relief against unconscionable bargains 
is not, however, limited to transactions with expectant heirs, 
and any dealings with ignorant or illiterate persons may be set 
aside if they did not understand the nature of the transaction, 
as, for instance, an improvident sale of property by a vendor 
who, through ignorance or inexperience, was not on equal terms 
with the purchaser (d). 

Unconscionable loans. — In the case of unconscionable loans 
Equity would so far avoid the transaction as to compel the lender 
to be satisfied with the sum advanced and fair interest. Excessive 
interest alone was not formerly an equitable ground for setting 
aside a bargain, though it might be void under the usury laws 
until their repeal in 1854 (c). But now, by s. 1 of the Money- 
lenders Act, 1900, any Court in which proceedings are or might 
be taken by a moneylender (/) for the recovery of money lent 


<a) Sec O'Eorkc v. Bohiigbrole, 2 A. C., a1 p. 823; Fru v. Lane. 40 Ch. D. 
312; 68 Ji. J. rh. 113; 60 L. T. 12. 

ih) See Aylesford v. Morris, L. H. 8 Ch, 484; 42 L. J. Ch. 646; 28 L. T. 541, 
fc) Fry V. La«e (itbi supra), 

(d\ See summary of cases in Fni Lane (ubi wpra). 
ie) Sec NertUe v. Sntlhng. 13 (h. D., a1 pp. 702, 703 ; 49 1j, J. Ch. 777; 
Hi a Debtor, 1 1903] 1 K. 11., at p. 709; 72 L. J. K. B. 382; 88 L. T. 401. 

IJ) I.r., a perbcm \\liose bu'.iiiesq jq that of money-lending, or who advertises 
oi holds himself out ah carrjjnj* on that business : section A The expression 
“moneylender** does not, however, include (i) a pawnbroker, in respect of 
husmoss carried on by him in a<eoi dance with the Pawnbrokers Acts, other 
than transactions ctleciod undei a s|HMMal contract made in accordance with s. 24 
oi tin* Pavv nbroker', Act, 1872 i Money lenders Act, 1027, s. 10 (3); eee post. 
Part III, Chapter V, Section 2, sub-seetion 2); (li) certain specified registered 
boeieties; (in) any body corporate, nicniporated or ompo\^ered by a special Act 
to lend money ; (iv) any person hona fide canying on the business of banking 
01 insuiance or any business not having for its primary object the lending of 
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or the enforcement of any agreement or security in respect of 
money lent may reopen the transaction and any account already 
taken between the moneylender and the person sued, and may 
set aside or vary any security or agreement, and may relieve the 
person sued from payment of any sum in excess of what is fairly 
due in respect of principal, interest, and charges, having regard 
to the risk and all the circumstances, provided that the interest 
or the amount of any charges is excessive and the transaction is 
harsh and un^conscionable or is othenvise such that a Court of 
Equity would give relief. 

The same section also provides that the like powers may, at 
the instance of the borrower or surety, or other person liable, be 
exercised by any Court in which such proceedings might be 
taken, although the time for repayment of the loan, or any 
instalment thereof, may not have arrived, and although the 
moneylender’s right of action for the recovery of the money lent 
is barred (g). 

By s. 10 of the Moneylenders Act, 1927, it is further provided 
that where, in any proceedings in respect of any money lent by a 
moneylender after the commencement of the Act (January 1, 
3028), or in respect of any agreement or security made after that 
date in respect of money lent either before or after that date, it is 
found that the interest charged exceeds 48 per cent, per annum, 
the Court shall, unless the contrary is proved^ presume that the 
interest charged is excessive and that the transaction is harsh and 
unconscionable (h). But this provision is without prejudice to 
the powers of the Court under s. 3 of the Act of 1900 where the 
Court is satisfied that interest at a rate not exceeding 48 per cent, 
per annum is excessive. Thus, where a borrower gave ample 
security for the sum advanced, it was held that 48 per cent, was 
so excessive a rate of interest as to make the contract harsh and 
unconscionable (/). 


money; (v) any body corporate exempted from the Act bv order of the Board 
of Trade. (Sec the Moneylenders Act, 1927, Schedule IT.! 

(g) S. 1 (1) of tlie Moneylenders Act, 1900, as amended by s. 10 (6) of the 
hfoneylendors Act, 1927. 

(h) Where the interest exceeds 48 per cent, per annum the borrower’s con- 
seni to jndgmeni does not relieve the Court of its duly to presume that the 
interest is cxccsbive and the transaction harsh and unconscionable unless the 
contrary is proved. Mills Conduit Investments, Ltd. v. Leslie and Denholm^ 
[1032] 1 K. B. 233; 100 L. J. K. B. 685, And although the Court may take 
into consideration the fact that the borrower docs not appear to the verit or 
does not further defend the action, the onus is still on the moneylender to satisfy 
the Court that the interest is not excessive and that the transaction is not 
harsh and unconscionable : Parkfield Trusts, Ltd. v. Dent, [1931] 2 K. B. 679; 
101 L. J. K. B. 6. 

(t) Verner-Jefreys v. Pinto, [1929] 1 Ch. 401; 98 L. J. Ch. 387. 
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Under these Acts the Court may give relief to a borrower if 
the transaction is harsh and unconscionable^ although it is not 
a case in which Equity would have given relief. And an excess 
of interest! unless the lender can show that the contract is not 
in fact harsh and unconscionable may of itself be sufficient 
to entitle the debtor to relief (ft). 

2. Transactions in which benefit has been obtained by wndue 
influence . — Such transactions are of two classes : (i) where 
influence is presumed to exist ; (ii) where it must be proved to 
have existed (2). 

i« Whenever parties stand in a relationship which is in law 
deemed to be of a confidential or fiduciary character, e.g., the 
relationship of principal and agent, trustee and cestui que 
trusty parent and child, guardian and ward, priest and peni- 
tent ’’ (tt?) and solicitor and client (n), the law presumes the 
exercise of influence by the party in whom confidence or trust 
was placed (o). Accordingly any such transaction is voidable 
unless the party in the fiduciary position can prove (a) that the 
transaction was not induced by the exercise of influence but 
was the result of a free exercise of the will of the party from 
whom the benefit has been obtained, and (b) that it was fair 
and reasonable, and that he acted with the utmost good faith 
and made full disclosure of all the material facts (p). The 
presumption of influence may be rebutted by showing that the 
party from whom the benefit was received had independent 
legal advice, or by any other circumstances showing that he was 
acting independently of any influence and with full appreciation 
of what he was doing (r/). 

ii. Where no fiduciary relationship of such a recognised 
character exists the confidence and the influence must be proved 


ffc) Samiul V. Newbold, lUWfiJ A. C. 461; 7j L. J. Ch. 705. As to the 
remaining punision^ of the Mone\I»*U(lerb Acl, 1927, see post^ Part I, 
Chaplf*r in, Section 7. 

(/) Smith V. Kaif, 7 H. L. at p. 779; 30 L. J. Ch. 45; Allcard v. 
Shmnn, 3f> C’h. l)., ’at p. 171; o6 L. ,T. Ch. 1052; Morley v. LoughnaUf [1893] 
1 Ch., at pp. 752, 756; 62 L. J. (’h. 515 

(ni) Rrlangcr \. Nt*ir Somhrtro Co.^ 3 A. C., at p. 1230; 46 L. J. Ch. 73. 

(n) Moody v. Cor d* /io/t, [1917] 2 Ch. 71; 86 L. J. Ch. 424 (reviewing 
the aiithoritiob). 

(o) Morley v. Loughnan (uhi vupra). 

(p) Moody V. (\ir ii Halt iubi supra); Inche Noriah v. Shaik Allie Bin 
Omar, [1929] A. C. 127; Os L. J. V. C. 1; Lancashire Loans, Ltd. v. Blacky 
[1934] I K. Vk 3s0; 103 L. J. K. B. 129. 

iq) hiihe Nonah v. Shaik Albe Bin Omar (uhi supra); Lancashire Loans, 
Ltd. V. Black (ubi supra). 
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extrinsically, but where they are so proved the same rules 
apply (r). 

Where a transaction is voidable on the ground of undue 
influence, it can be set aside not only as against the person 
exercising the undue influence but also as against any person 
taking an interest under the transaction with knowledge that 
it was induced by undue influence (s). 

Thus, in Lancashire Loans, Ltd. v. Black (f), a daughter was 
induced, as a result of undue influence exercised by her mother, to 
sign a joint and several promissory note to moneylenders from whom 
hor mother was borrowing money. She did not iindcrstand the 
transaction and the only advice which she had was that of a 
solicitor who acted for hor mother and the moneylenders. Held, 
that as the moneylenders had notice of the circumstances of the 
case they were in no better position than the mother and could not 
obtain judgment against the daughter upon the note. 

SxjB-SECTTON 4. — Dufess 

When a person contracts under duress the contract is void- 
able (t^). Duress at Common Law consists in actual or 
threatened violence to, or unlawful imprisonment of, the con- 
tracting party or his wife, parent or near relative, inflicted 
or threatened by the other party to the contract or his 
agent (a;). But, although there was no duress in the strict 
Common Law sense, a contract may, in accordance with the 
rules of Equity, be voidable on the ground of moral coercion 
by undue influence, as, where a parent or wife has been 
induced to contract by a threat to prosecute his or her child 
or husband, whether or not there was any real ground for 
instituting a prosecution (;y). And, in such cases it is not 
necessary that there should be a direct threat: it is enough 
if the contract is induced by a desire to avoid a prosecution 
and that desire is known to the other contracting party (s). 
Accordingly a contract of guarantee given by a company con- 
sisting of a father and two sons was held to be voidable where 
it was obtained under an implied threat to prosecute one 


(r) Smith V. Kay (uhi supra). 

(ff) See Morlcy v. Loughnan (uhi supra). 

(t) Uhi supra. 

(u) Seear v. Oohcfi, 45 L. T. 689. 

(x) Bullen & Leake’s Pleadings (3rd ed.l, p. 666; see also Barnes v. 
Richards, 71 L. J. K. B. 341; 86 L. T. 231; 18 T. Tj. R. 328. 

(y) Williams v. Bayley, L. H. 1 H. Tj. 200 ; 36 L. ,T, Ch. 717; McLatchie 
V. Haslam, 66 L. T. 691; Kaufman v. Gerson, [1904] 1 K. B. 691; 73 L. J. 
K. B. 320. 

(«) Mutual Finance, Ltd. v. Wefton d Sans, Ltd., [19371 2 K B 8«q. 

tAM T T IT ID frnQ 
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of the sons for an alleged forgery and the receiver of the 
guarantee knew that the father was so ill that his life would 
be endangered by a prosecution, and intended that the other 
son, who gave the guarantee on behalf of the company, should 
be influenced by fear for his father’s death (a). If, however, 
there is no agreement to stifle a prosecution and a debt really 
exists, a threat lo prosecute does not vitiate a subsequent agree- 
ment by the debtor to give security for the debt to his 
creditor (6), 

The illegal taking and detaining of goods, or threats of 
injury to goods, do not constitute duress sufficient to avoid a 
contract (c); but money paid to recover goods unlawfully 
detained (d), or obtained by extortion (e), or by abuse of 
legal process (/) can be reco%^ered as money had and received 
to the plaintiff’s use, on the ground of its having been paid 
without any legal consideration (g). 


Section 2. — Mistake 

Where in an action on a contract, one of the parties sets 
up misrepresentation^ his case is that, being deceived, he entered 
into the contract. Where, on the other hand, he sets up mistake 9 
his ease is that, being deceived, he did not enter into the 
alleged contract (h). 

One of the essentials of a contract is, as we have already 
seen (/)-. that there should be a complete and unqualified con- 
sensus ad idem between the parties. But, where such a consent 
is apparently shown by the language and conduct of the parties, 
neither of them may as a general rule, in the absence of any 
misrepresentation by the other, say that his apparent consent 
was due to a mistake and was not therefore a real consent. 


(<il Td. 

On Sadlrr, 10 Q 15. D. 672. 

Ttullfn \ Ii< lUf* (nhi shprn); SI fate Deal , U \jI. k Ml. 9 L. J. 
!i. 2 : 5 : 1 ; \i n. 

fth Cnfn \. DuHftf, II y. B. P. 27*> V2 B. J. g. 15 135, Mathell v. 
irormt, llOni I K 15. II2;SI B .1 K. B. 1752. 

(# » Perl I \ (Irt tf 0 t st tu Ph., 7 Man. A. (1. 2-)3; 13 B J C. T*. 105; 
Ishmolt V tiihitnnJf, 2 g 15 s;j7, 11 B ,1. Q B. 79; 57 K li S17 (both 

• ise^ ()l I)\( s piul tn I 

\t) Dithi dr f itdaraf t I A. El. SiS: 5 L. J K. B. 171; 43 

IB li 199 tfi,'iKlu’( nt I'M < I bi,^I pi d ioieifijncr, ignoiaut o( the English 

langiiajye, In iri^ inl bv iln tlcit pfldiil iipnn a flaiiii knox^n to the defendant 
<1 be iiTifoiiniUd n 1 sin i i#t ninne^ to oblain ideate fiom the aire&t). 

tq) Anti , pp. 72, 7:1. 

lA) Cinubi ^. Luh\itii, ) \ 0 , at p 161. 
tt» IntifP 37 
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There may, however, be a case in which mistake by one 
of the parties may prevent the existence of a consensus ad idem* 
Thus, in Scriven v. Handley (k), the plaintiff instructed an 
auctioneer to sell a number of bales of hemp and tow; the 
auctioneer’s catalogue contained the shipping mark and the 
numbers of the bales in two lots: one lot was hemp and one 
was tow, but this was not indicated by the catalogue. The 
defendants bid for the tow, bdieving it to be hemp. Held, 
that there was no contract, because the auctioneer intended to 
seU tow while the purchaser intended to buy hemp and there 
was accordingly no consensus ad idem* 

Moreover, when the language of the contract is ambiguous 
when applied to the circumstances of the case, a party may 
prove those circumstances in order to show that the contract 
which he is alleged to have made is not the contract which 
he intended to make. In such cases there is no contract, 
not because of mistake but because of the absence of consensus 
ad idem. 

Thus, in Baffles v. Wichelhaus, there was an agreement for the 
sale of a cargo to arrivo ex "Peerless from Bombay. The plaintiff 
offered to the defendant a cargo arriving in a ship named "Feerless 
which sailed from Bombay in December. The defendant refused to 
accept the cargo and, on l^ing sued, pleaded that he meant a Peer- 
less sailing in November. JEfeld, that evidence might bo given to 
show that two ships called Peerless were about to sail from Bombay 
and that the defendant meant one and the plaintiff another, so that 
there was no consensus ad idem (1), So also in Falck v. Williams^ 
it was hold that there was no contract because, through an 
ambiguity in the meaning of a code word in a telegram, an accept- 
ance by the defendant as he meant it to be understood had no 
connection with the proposal which the plaintiff intended to make 
and thought that he was making (m). 

Apart from such cases the fact that a person has entered 
into a contract as a result of a mistake does not affect his 
liabilities unless his mistake is due to the misrepresentation 
or misleading conduct of the other party to the contract or 
relates to some fact or matter the fulfilment of which is a con- 
dition or warranty. Thus: — 

** A buys B's horse ; he thinks that the horse is sound and he 
pays the price of a sound horse; he would certainly not have 
bought the horse if he had known, as the fact is, that the horse is 
unsound. If B has made no representation as to soundness and 


W [1913] 3 K, B. 564; 83 L. J. K. B. 40. 

(l) 2 H. & C. 906 ; 33 L. J. Ex. 160; 133 R. R. 863. 

(m) [1900] A. C. 176; 69 L. J. P. C. 17. Cp. Wilding v. Sanderson, 
[1897] 2 Ch., at p. 643; 66 L. J. Ch. 684. 
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has not contracted that the horse is sound, A is bound and cannot 
recover back the price.” 

” A buys a picture from B ; both A and B believe it to be the 
work of an old master, and a high pnee is paid. It turns out to be 
a modem copy. A has no rem^y in the absence of misrepresenta- 
tion or warranty.” 

” A agrees to take on lease or buy from B an unfurnished house. 
The house is in fact uninhabitable. A would never have entered 
into the bargain if he had known the fact. A has no remedy and 
the position is the same whether B knew the facts or not, so long 
as he made no representation or gave no warranty” (n). 

A bought property at an auction under a mistake that it 
included two pieces of garden ground. Held, that as the vendors 
did nothing to mislead him, his mistake was no defence to an action 
for spocifie performance (o). 

Even at Common Law, however, there were two classes of 
cases in which mistake was material, f.e.: — 

1. In certain cases a mistake common to both 'parties might 
prevent the formation of a contract; 

2. Money paid under a mistake of fact might in some 
cases be recovered. 


SiiB-SECTioN 1. — Contracts Affected by Mistake 

The effect of misrepresentation, as has been already pointed 
out (p). is to render a transaction voidable, /.e., good imtil 
it is avoided, so that, before it is avoided, third parties may 
acquire rights under it. The effect, at Common Law, of mistake, 
where it liad any effect, was to prevent the formation of a con- 
tract, so that the transaction was absolutely void and third 
parties could not acquire rights under it. If, therefore, A obtains 
goods Irom B as the result of a mistake by B which prevents 
the formation of a contract, A has ?w title and can pass no title 
to a tliird party (7). 

The cases in which, at Common Law, mistake prevents the 
formation of a contract are as follows; — 

(i) Where there is a common mistake of both parties as 
to the existence of the subject-matter of the agreement, or 
of a fact which is the foundation of the contract and upon 
the basis of which the parties purported to contract, c.g., an 
agreement for the sale of a life policy made under a mistaken 


!H) B*U V. Lenr Drothrs, A. C.., at p. 22J; 101 L. J. K. B. 129. 

U»l Taiuplin JuiHts, lA Th. D. 215. 
ip) pp. lOS, lUil 

(q) St‘e Cundy v. Lindsay^ 3 A. C. 159; 47 Ij. J. Q. B. 481. 
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belief by both parties that the assured was alive (r), or an 
agreement for the sale of a cargo which, at the time of the 
contract, was no longer in existence (s), or an agreement based 
upon the belief that the plaintiff was a director of a company 
and capable of acting as such (t). 

** Corresponding to mistake as to the existence of a subject- 
matter is mistake as to title in cases where, unknown to the 
parties, the buyer is already the owner of that which the seller 
purports to seU to him. . • . This is the case of Cooper v. 
Phibbs (m), where A agreed to take a lease of a fishery from 
B, though contrary to the belief of both parties at the time 
A was tenant for life of the fishery and B appears to have had 
no title at all ’’ (os). 

(ii) Where there is a common mistake by both parties as 
bo l^e subject-matter of the agreement. But this rule applies 
only where the mistake is as to the existence of some quality 
which makes the thing without the quality essentially different 
From the thing as it was believed to be ” (y). 

Thus, in Bell v. Lever Brothers, Li<h (c), ilio appellants had 
been in the service of the respondents undoi’ ai^rcements which were 
to last for some years. Before the expiration of the full time it 
became necessary to terminate their employment and an agreement 
was made under which they wore to receive and did receive compen- 
sation for the premature determination of their agreements. Before 
the compensation agreement was niade the appellants had bet*n 
guilty of breaches of duty for which they could have been summarily 
dismissed; their service agroonients were conhoqiiently voidable. 
The respondents did not know this when the compensation agree- 
ment was made and the appellants said (and wore believed by the 
jury) that it was not in their minds when it was made. The 
respondents subsequently discovered the breaches of duty and 
brought an action claiming the rescission of the compensation 
agreement and the return of the money paid under it upon the 
grounds (infer alia) of common mistake. Held, that there was no 
such common mistake as would render the contract void. The 


(r) Scott V. Cnulfton, [1903] 2 Ch. 249; 72 L. 1. Ch. 600. Tn this case 
ho coniraet hail been actually completed by the assignment of the policy, but 
r was held that an assignment made under such a mistake could not be 
.upported and that the vendor was entitled to have it rescinded. It has been 
ilrcady noted (ante, pp. 108, 100) that a different rule applies in cases of 
nnocont misrepresent at jou. 

is) Couturier v. Ilasiie. 5 H. L. 0. 673; 26 L. J. Ex. 253; 101 R. B. 829. 

(t) In Craven Elba v. Canons, Ltd, (ante, p. 81), this was held by Greene, 
J.J., to be an alternative giound for holdini' that the contract was void. 

(u) Tj. K. 2 H. li. 149. 

(it') Belt Y. Lever Brothers, Ltd., [1932] A. C., at p, 218. Qtuere, how- 
wer, whether m thcbe cases the contract is a nullity, not on the ground of 
Qistakc hut on the ground that its performance is impossible. Ibid. 

(y) Bril V. Lever Brothers, Ltd., [1932] A. C., at p. 218. 

(z) [1932] A. C. 161; 101 L. J. K. B. 129. 
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flubjeet-matter of the compensation agreement was the service agree- 
ments. It was those agreements that were released and the 
respondents in paying for their r^ease got exactly what they 
bargained for. They would not have made die bargain if they had 
known that tho service agreements were voidable, but that fact did 
not affect their essential character so as to make them different in 
kind from tho thing bargained for. 

(iii) Where one party enters into an agreement through a 
mistake as to the identity of the other party. 

Thus, in Cundy v. lAndsay (a), a man named Blenkam obtained 
goods on credit from C, by signing his name to kn order so that it 
looked like tho signature of Blenkiron, who was a customer of C. 
Thc» goods were sent by C under the belief that he was sending to 
Blfnlaron, and not intending to contract with anyone else. 
Blenkarn sold the goods to X. It -a as held that the transaction was 
void, that Blenkarn had no title and could pass none to X (a)« 

In Gordon y. Street (5), a notorious moneylender, by adverti- 
sing under an assumed name, induced the defendant to borrow 
from him when he would not have done so had he known his 
identity* The defence, which succeeded, was that the contract 
had been induced by fraudulent misrepresentation, but it was 
held by Smith, L.J., that, apart from fraud, the contract was 
void because, in the circumstances, the identity of the plaintiff 
was material and the defendant was in error as to the person 
with whom he had contracted* 

In Howler v. Potter (c) a woman who had been convicted 
of permitting disorderly conduct in a caf4 obtained a lease 
of premises in the same neighbourhood. During the negotia- 
tions she concealed her identity by adopting a false name, which 
she assumed by deed poll shortly before the lease was granted. 
Held, following Smith, L.J*, in Gordon v. Street that the lease 
was void. 

But this rule applies only where the personality of the other 
party is material, so that the agreement would not have been 
made but for the mistake (d). It does not, therefore, apply 
where a seller intends to contract with a person who is present, 
although he would not have made the contract but for a 
fraudulent misrepresentation. 


in) .V, 0. toO; 17 Ti. J. Q. B. 481. Cp Boulton v. Jows, 2 H. & N. 564; 
27 L. J. Ex. 117: 115 U. R. 6*)). 

(bl 11809] 2 y. B. Ifil; 60 D. .T. Q. B. 15. 
ic) f 10 10 1 I K. B. 271 ; 109 Tj. J. E. B. 177. 

((i) Smiih V. Wheatcroft, 9 Cb. D.. at p. 230 ; 47 L. J. Oh. 746. Cp. ffawi 
V Butt, [1920] 3 K. B. 497; 90 L. J. K. B. 239. 
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Thus, in Fhillips v. Brooks (e), A went into a jeweller’s shop 
and selected a ring and other jewels. He then produced a cheque 
book and wrote out a cheque. In signing it he said, You see who 
1 am, 1 am Sir G. B.”, and he gave the address which the vendor, 
on reference to a directoiy, found to be the address of Sir G. B. He 
was allowed to take the ring, but the cheque was dishonoured, and 
he was subsequently convicted of obtaining the ring by false pre* 
tences. In the meantime he had pledged the ring to X, who had 
advanced money in good faith and without notice. It was held that 
the property had passed to A, so that he could give a good title to 
X. ** There was . . . consensus with the person identified by sight 
and hearing, although the title to delivery was voidable as having 
been induced by misrepresentation.” 

The principle has been thus laid down (/) : “ Whenever the 
consideration o{ the person with whom I am willing to contract 
enters as an element into the contract which I am willing to 
make, error with regard to the person destroys my consent 
and consequently annuls the contract. ... On the contrary, 
when the consideration of the person with whom I thought I 
was contracting does not enter at all into the contract and 1 
should have been equally willing to make the contract with 
any person whatever as with him with whom I thought I was 
contracting, the contract ought to stand 

The case of Phillips v. Brooks (ubi s^Jipra) has accordingly 
been thus explained: fraudulent person had entered a 

jeweller’s shop and selected certain jewels which the jeweller 
was prepared to sell to him individually as a casual customer 
who had entered the shop. All that subsequently remained to 
be arranged was payment of the price. Horridge, J., found, 
as a factf that though the jeweller believed the person to whom 
he handed the jewel was the person he pretended to be, yet 
he intended to sell to the person, whoever he was, who came 
into the shop and paid the price, and that the misrepresenta* 
tion was only as to payment. There was therefore consensus 
with the person identified by sight and hearing, though the 
title to delivery was voidable as having been induced by 
misrepresentation ” (g). 

(iv) Where as a result of a misrepresentation a person signs 
a document under a mistake as to its nature. 

So, in Foster v. Mackinnon (h)^ A induced B to indorse (and so 
prima facie render himself liable upon) a bill of exchange by tellino; 

(e) [1919] 2 K. B. 243; 88 L. J. K. B. 963. 

(f) Pothier (Traits dcb Obligations, s. 19) cited by Fry, J., in Smtth v. 
Wheatcroftf 9 Ch. D,, at p. 230, and by Viscount Haldane in Lake v. Simmons, 
[1927] A. C., at p. 601. 
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him that he was signing a guarantee. The MU passed into the 
hands of C who took it as a holder for value without notice of the 
fraud, and therefore was prima facie entitled to sue B for the 
amount of tho biU. Held, that B was not liable because he never 
intended to indorse a biU of exchange ; his mind did not accompany 
his signature : ** he never intended to sign and therefore, in con- 
templation of law, never did sign the contract to which his name is 
appended”. 

Again, in Carlisle, etc., Banhmg Oo. v. Bragg (i), A signed a 
document, which was a guarantee by him to pay B & Ou., who were 
C’s bankers, any sum dUo to them from C on the balance of his 
general account. A, when sued by B. & Co., set up as his defence 
that C had obtained his signature by representing that the docu- 
ment, which he had signed without reading it, had reference to an 
entirely different transaction. It was held that the document was 
void. 

This rule, however, applies only where there is a mistahe 
as to the vature of the document, not where the party knows 
the nature of the document but is mistaken as to its effect 
or the nature of his obligations. “When a man knows he 
is conveying or doing something with his estate, but does not 
ask whnt is the precise effect of the deed, because he is told 
it is a mere form, or has such confidence in his solicitor as 
to execute the deed in ignorance, then in my opinion a deed 
so executed, though it may be voidable on the ground of 
fraud, is not a void deed ” (/»’). 

Thus, in 7i/«// V. Pnllan! and Afonin (/), A and B were partners 
and iign'od to dissolve on a^rtain lorms. A’s father, who was a 
solicitor, drew up an airrcLnseiu containing terms w^hich differed 
from those auived upon bftwuen A and B. B, who was unversed in 
Inisiiioss, looked through the agreement and signed it though ho did 
not nnderstaiul it. livid, that B could mot set up the plea of no?i 
vsf farfum. Althousrh he did not understand the document or even 
road Its evact terms, ho knew that he was signing « document which 
regulated his rights upon tho dissolution of tho partnership. 
Accordiivjfly it was not open to him to say that it w’as not his deed 
inert‘l,'v beoause if lie had i*ead and undei-stood it he would have 
objooted to its terms as being inconsistent with tho agreement it was 
intended to carry out. 

(v) Where one party to a contract is mistaken as to a 
term of the contract and his mistake is known to the other 
party. 


h) i 1^* ^ tj- d. K. B. 472. See also Lewh v. Clay, 67 

L. J. g. Ik 224; Bagot v. ( hapman. 2 Ch. 222; 76 L. J. Ch. 523. 

(k) Hunter v. Walters, Tj. R. 7 Ch., at p. 88; 41 L. J. Ch. 176. See also 
Hoiratson v. Webh, [1908] 1 Ch. 1; 77 L. J. Ch. 82. 
d) [19301 1 K. B. 628 ; 99 L. J. K. B. 421. 
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Thus, A sees some oats in B’s shop, and buys them simply 
as oats, thinking they are old oats, whereas, in fact, they are 
new oats. Here, unless there is any misrepresentation by B, 
the sale is good, even though B knew of A’s mistake, the 
contract being only for oats and the mistake being as to the 
nature or quality of the subject-matter of the contract, and 
not as to one of the terms of the contract. 

If A buys the oats thinking that B is selling them as old oats, 
i.e., that the contract is for old oats, the sale is still good unless 
B knew of A’s mistake. If B did not know of the mistake, he 
has the right to insist that A shall be precluded from denying 
his apparent consent. But if B knew of the mistake, he can- 
not insist that A shall be bound by that which was the apparent 
and not the real bargain (m). 

Equitable relief in case of mistake. — Equitable remedies are 
discretionary and their grant is governed by equitable principles. 
One such principle is that the remedy of specific performance 
may be refused to a plaintiff if great hardship would be caused 
to a defendant. Accordingly a Court may, on the ground of 
hardship, refuse to grant specific performance of a contract 
induced by unilateral mistake. 

Thus, in Wehstcr v. Cecil, A by letter ofiored to sell property to 
B. Through Lncorroctly adding np certain figures he offered it at 
£1,250 instead of £2,250. B accepted, knowing the mistake. Held, 
that speeiiic porforniaiicc must bo rofus(*d (ii). 

So also, even when the mistake is that of the plaintiff alone, 
he may be granted the equitable remedy of rescission if other- 
wise great hardship would be caused to him (o). 

And equitable relief may be granted against a mistake of 
laxOf provided that the xnistake is one as to private rights only, 
and not as to the general law of the country. But in the 
absence of any other circumstance, such as misrepresentation or 
equitable fraud, a mere mistake as to general law, the ordin- 
ary law of the country”, is usually no ground for equitable 
relief (p). 


(tw) Smith V. Hughes, L. R. 6 Q. B, 10 L. J. Q. B. 221. 

(n» 30 Beav. 6*2. also TampJin Jamrf, 15 Ch. I)., at p. 221 ; Preston 

LurJf, 27 Ch. D., at p. 606. 

io) Goddard v. Jeffreys, 61 L. J. Gh. 63. 

(p) The extent of this rale is somevihat doiibitul. It lias been stated more 
than once that Equity has power to relieve against mistakes of law, in the 
sense of general law. Sec Stone v. Godfrey, 5 T)e Ci. M; & O., at p. 00; 23 
L. J. Ch. 769; 104 B. R. 32; Allrard v. Walhrr, riftOOl 2 Ch. at p. 381; 66 
Ij. j. Ch. 660; McCarthy v. Decau, 2 Eiws. Ad 3M>. 614; 9 L. J. Ch. 180; 37 
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SxTK-SECTiON 2. — Money Paid under a Mistake 

Where money was paid under a mistake of fact an action for 
money had and received lay at Common Law on the ground that 
there was a total failure of consideration for the payment (g). 

Thus, in BtricUand v. Turner, A bought an annuity in ignor- 
ance of the death of the annuitant. Held, that he was entitled to 
recover back the purchase-money on the ground that there was a 
total failure of consideration (r). 

But the payment must have been under a fundamental 
mistake of fact, which led the payor to suppose he wasi legally 
liable to pay (s), not under a mistake of law (t) or under threat 
of legal process (ti). 

Thus, in Morgan v. Ashcroft (®), a bookmaker claimed from his 
client a sum of £21 2s. Id., whi(^ he alleged that he had overpaid 
by mistake. It was hold that he could not recover it because (i) in 
order to ascertain whether there had been an overpayment the Court 
would have to examine the state of the account between the parties 
and this it could not do because by the Gaming Act, 1845, it was 
precluded from recognising wagering transactions as producing legal 
obligations ; (ii) because there was no fundamental mistake of fact 
as to legal liability. 

In v. Vrstry of Fulham, (y), a summons had been issued 

against llio plaintiff to enforce payment of a sum of money which 
was a proportionate part of the cost of making up a road and was 
alleged to be payable by the plaintiff as one of the owners of the 
abutting land. The plaintiff, in the mistaken belief that he was 
one of such owners, paid the amount claimed and the summons was 
withdrawn. Subsequently he discovered that his land did not abut 
on the road and in consequence he brought an action for the 
recovery of the money paid. It was held that ho could not recover 
it as it was paid under pressure of legal process (c). 


R. R. (approved in Daniell v. Sinclair, 6 A. C., at p. 191) ; 50 L. J. P. C. 50. 
The rule, monovf^r, does not altogether apply to money paid under a mistake 
of general law : see next paragraph. 

(q) Kelly V. Solari, 9 M. & W. 51; 11 L. J. Ex. 10; 60 R. R. 666; Hudden 
field Banking Co. v. Lister, [1895] 3 Ch., at p. 281; 64 L. J. Ch. 523; 72 
L. T. 703. 

fr) 7 Ex. 203; 22 \j. J. Ex. 115; 36 R. R. 619. See also Re Bodega Co., 
[19011 1 Ch.. at p. 286; 73 L. J. Ch. 198. 

(s) Re Bodega Co., [1901] 1 Ch,. at p. 286; Morgan v. Ashcroft, [1938] 1 
K. B. 49;106rj. J. K. B. 5tl. 

(t) That ih to «ay, under mistake of English law (Bilbir v. Lumley, 2 East 
469; 6 R. R. 179); hiistake of foreign law is mistake of fact : Leslie v. Baillie, 
2 Y. & C. 91 ; J2 h. J. Ch. 153; 60 R. R. 51. 

(«) Marriott v. Hampton, 2 Esp. 516; I R. R. 439; Sawyer and Vincent v. 
IVindow Brace, Ltd., [1013] 1 K. B. 33. 

(j") Ubi supra. 

iy) [1895 J 1 Q. B. 399; 61 L. J. Q. B. 226. 

(s) Hut money paid under mistake of la^\, and to avoid a threatened seizure 
of goods, may he T<To\erod : Maskell v. Horner, [1915] S K. B. 112; 84 L. J. 
K. B. 1762. See ante. p. 116. 
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There are, however, some cases in which money paid under 
a mistake of fact cannot be recovered. Thus money so paid to 
an agent cannot be recovered if he has actually paid it to his 
principal (a) ; there are also other cases, as to which no general 
rule has yet been formulated (&), in which, on the ground of 
estoppel or breach of duty, a person who has paid money under 
a mistake of fact has been held disentitled to recover it (c). 

Equity extended the Common Law and gives relief if, in the 
particular case, there is any ground which renders it inequitable 
that the party receiving the money should retain it (d), as, for 
instance — 

i. Where there was any fiduciary relationship or any super- 
vening equity through the conduct of the parties (e). 

ii. Where the payment was to an officer of the Court, 
to a trustee in bankruptcy (/). 

iii. Where there was any lack of good faith or any unfair 
advantage taken in obtaining payment (g). 

So also Equity will reopen a settled account when it was 
settled through a misapprehension by both parties as to their 
legal rights (h). 

Sub-section 8. — Mistake of Eaypression. Rectification 

A written contract cannot be impeached merely because one 
of the parties to it put an erroneous construction on the words 
in which it was expressed (?)• But a contract which has by 
mistake been drawn up so as not to carry out the real intent 
of the parties may be rectified by putting the instrument into a 
form which will carry out that intent. But rectification can be 
obtained only upon the following conditions : — 

1. The mistake must be one of expression only. Courts of 
Equity do not rectify contracts, though they may and do rectify 

f<i) Jones V. Waring tf (Jillowt Ltd., [1926] A. C., al p. 693; 06 L. J. 
K. B. 913. 

(b) Holt V. Marliham, 3 K. B., al p. 614; 02 L. J. K. IJ. 406. 

(c) See Jones v. Waring d Gilloir, Ltd. (ubi supta), wliere ol these 
eases are discubsed. 

(d) Rogers Ingham, 3 Ch. D., at p. 357. 

(e) Id,, at p. 356. 

if) Ex p. James, L. B. 0 Ch. 609 ; 43 L. J. Bk. 107; Ex p. Simmons, 16 
(^. B. D. 308; 55 Ti. J. g. B. 74; He Thellusson, [lOlO] 2 K. 367; 88 
Tj. j. K. B. 1210; Welh v. Wdh, [1011] P. 367; 83 Tj. J. P. 81 (reviewing 
the authorities). 

(g) Ward 4 Co, v. Tra/h*9, [lOOO] 1 Q, B. 673; 69 Ti. J. Q. B. 123. 

(k) Daniell v. Sinclair, 6 A. C. 181; 50 L. J. P. C. 60. 

(i) Wilding v. Sanderson, [1807] 2 Oh. 634; 66 L. J. Oh. 681. Thiv, prin- 
ciple does not, however, apply where the mistake as to the meaning of the 
words has been indneed, although innocently, by the other party; ibid. 
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iustruinents purporting to have been made in pursuance of 
contracts ” (fe). 

2 . There must be an actually concluded contract antecedent 
to the instrument which is sought to be rectified (Z). 

This rule is commonly stated as above set out. But, in Shipley 
Xj,D.O. V, Bradford Corporation^ (m) it was held by Clauson, J., 
that nothing in the authorities prevented the Court from rectifying 
a contract so as to make it express the real intent of the parties at 
the time of its execution although before its execution no legally 
enforceable agreement existed between the parties. 

3. There must be evidence of a diflerent intention of the 
clearest and most satisfactory description ” (n). 

4. There must be a mistake common to both parties (o). 

5. The mistake must have existed at the time of the execu- 
tion of the instrument (p). 

6. The mistake must be exactly proved* The plaintiff must 
show the precise form to which the instrument ought to be 
brought (7). 

Where rectification of a contract is sought, oral evidence is 
not excluded by the Statute of Frauds or any other statute 
requiring an agreement or memorandum in writing, because the 
jurisdiction of the Court to rectify is outside the prohibition of 
such statutes (r). 

And, even where these statutes apply, rectification can be 
granted of a conveyance on oral evidence of a mistake although 
it conforms with a written agreement containing the same mis- 
take (s). It was formerly thought that this could not be done 


(h) ^^ttel!cnz^r v. Coulson, L. K. 8 Eq., at p. 376. 

(/) Craddock Brothers v. Hunt, [19231 2 Ch., at p. 159; 92 L. J. Cb. 378; 
129 li. T. 22s ; United State<i v. Motor Trucks, Ltd , [1921] A. C., al p. 200; 
93 L. J. P. (J. 10; 130 L. T. 129; 39 T. L. K. 273; Hjflffif/w?, Ltd. v. Northamp- 
ton Corporation, [1927] 1 Ch. 128; 96 L. J. Ch. 38;' 136 L. T. 235. In the 
lust rase il wa-* a(’rordm'']y hidii that there was no jurisdiction to rectify a 
(‘onlraefc under so as to make it agree with an antecedent oral contract 
which wan void. 

(»0 [19361 I rii. 375. 

(m) Fntrler v. Fourier, 1 T)c (i. & J., at p. 261: Vaudeville Electric Cinema, 
Ltd, V. Muri^et, 1 1923] 2 Cli. 71; 92 1j. J. Ch. 538; Craddock Brothers V. 
Hunt iuhi tupra). 

( 0 ) AStfuait V. Ktnmdif, 16 A. C., at p. 119; Wilding v. Sanderson, [1897] 
2 Ch., at i>. 550; 60 Tj. J. Ch. OHl; IIiggm<t, Ltd, v. Northampton Corpora- 
tion (nhi supra), 

(p) Foirtrr v. Foirler. 1 Dt* Ct. & J., ai p. 261; 121 R. R. 23i. 

(q) Fowler v Fowler (ubi supra). 

(r) United States v. Motor TrucU. Ltd., [1921] A. C., at p. 201; 93 L. J. 
P. C. 46; 130 L. T. 129; 39 T. L. R. 273. 

(s) Craddock Brothers v. Hunt, [1923] 2 Ch. 136; 92 L. J. Ch. 378; 129 

r m nno 
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because the effect would be to grant specific performance of a 
contract which, as rectified by the oral evidence, would be 
partly in writing and partly oral. But the true explanation is 
that, after rectification, the written agreement does not con- 
tinue to exist with an oral variation, but is to be read as if it 
had originally been drawn in its rectified form (t). 

<0 [19as] 2 Cb., at p. 161. 




CHAPTER m 


CAPACITY TO CONTRACT 
Section 1. — Infants 

Aijr infant, in the eye of the law, is a person under the age of 
twenty-one years, at which period he or she is said to attain 
majority (a)* At Common Law the contracts of an infant were 
voidable, except in the case of contracts for necessaries. By 
statute, however, some contracts of an infant have been made 
void, so that infants’ contracts are now of three classes ; some 
being valid, some being void, and the remainder being voidable. 

Yalld contracts. — ^An infant was, at Common Law, liable for 
necessaries actually supplied to himself, or to his wife or 
children (b), and so far as concerns the sale of goods this rule 
has been made statutory by section 2 of the Sale of Goods Act, 
1803, which provides that **when necessaries are sold and 
delivered to an infant ... he must pay a reasonable price 
therefor” (c). 

The Common Law rule as to what goods are necessaries was 
stated as follows (d) : ” From the earliest time . . . the word 
* necessaries ’ was not confined in its strict sense to such articles 
as were necessary to the support of life but was extended to 
articles fit to maintain the particular person in the state, 
station and degree of life in which he is 

But, suppose the son of the richest man in the kingdom 
to have been supplied with diamonds and racehorses . . . such 


(a) An infant attains inajorilv on the Iasi daj of the twenty-first year of 
his afre: see Hr fShurry, [10181 1 Ch. m; 87 L. J. Ch. 245. 

(l>) Chappie V. Cooper, 13 M. & W., at p. 259; 13 L. J. Ex. 286; 67 
R. It. 586; anil see Turner V. Trishy, 1 Sir. 168, and Turheville v. White- 
house, 1 L\ & 94. 

(<’) n niiist be noled ibat the statute applies only to goods “sold and 
delhenir*, not to exerutory contracts, and that the infant is not bound to 
pay the contract price, but only a reasonable price. This confirms the Common 
Law prini'iple that the liability of an inlant for necessaries was not strictly 
rontr!i(‘liicil, Inii ijiiiisi-contrartual, being imposed by law and not by agreement : 
hce lie Rhodes, II Ch. 1). 91; 59 L. J. Cn. 298, and Nash v. Inman, [1908] 
2 K. B., at p 77 L. J. K. B. 626. “ The old course of pleading was a count 
for e^nds sold and delivered, a plea of infancy, and a replication fiiat the goods 
wen* necessaries; and then the plaintiff did not necessarily recover the price 
allo^ved, he recovered a reasonable price for the necessaries’*; Pontypridd 
Union v. Dreir, [1927] 1 K. R., at p. 220, per Bcmlton, L.J. 

(d) Peters v. Fleymng, 6 M, & W., at p. 46; 9 L. J. Ex. 81; 55 E. E. 495. 
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articles cannot possibly be necessaries ** (f). So also, expensive 
entertainments (/) and a collection of curios (g) and all such 
articles as are purely ornamental ” (h) are not necessaries. In 
special circumstances, however, things which prime facie are 
“ merely comforts or conveniences ’’ (t) may be necessaries, as, 
for example, horses to an infant who has been ordered by his 
medical adviser to take exercise on horseback (j), or luxuries 
that are necessary medicinally (ft). The onus of establishing 
the existence of any such exceptional circumstances lies upon 
the plaintiff (!)• 

But even if things belonged to the class of necessaries, as 
distinguished from luxuries, the plaintiff was at Common Law 
also required to show that at the time when they were supplied 
they were necessaries to the infant (tn). Accordingly the infant 
might, for the purpose of showing that they were not neces- 
saries, give evidence that he was already sufficiently supplied 
with goods of a similar description, and it was immaterial 
whether the plaintiff did or did not know of the existing 
supply (7?). These Common Law rules as to what are neces- 
saries are also rendered statutory by section 2 of the Sale of 
Goods Act 9 1893, which, for the purposes of the Act, defines 
necessaries as goods suitable to the condition in life of such 
in rant • . . and to his actual requirements at the time of the 
sale and delivery 

Thus, in the case of Nash v. Inman (o), an infant, wlio was an 
undergraduate at Cambridge and had just gone up to the Univer- 
sity, was sued by a tailor for £122 19s. 6d. the price of clothes sup- 
plied to him. I’lie defendant’s father, who was an arohitoct of good 
position, gave evidence that his son was supplied with clothes suit- 
able and necessary and proper for his position in life and as an 
undergraduate of Trinity College, Cambridge. There was no 
evidence that the goods were suitable to the requirements of the 
infant. Held, that there was no evidence to go to the jury that the 
goods were necessaries. 


(c) Wharton v. Mackenzie, 5 Q. B., at p. 612; 13 L. J. Q. B. 130; 64 
R. R. 584. 

(f) Wharton v. Mackenzie (uhi supra), 

(g) Stocks V. Wilson, [19131 2 K. B. 235 ; 82 L. J. K. B. 608. 

(h) Peters v. Fleming, 6 M. & W., at p. 47. 

(t) Wharton v. Matke7izie, 6 Q. B., at p. 612. 

(;) Hart v. Prater, J Jnr. 628; 40 R. R. 746. f'p. Clyde Cycle Go, v. 
Hargreaves, 78 Ti. T. 296. 

(fe) Bryant v. Richardson, 14 L. T. 21. Sec also Brooker v. Scott, 11 
M & W.‘27; 68 R. R. 317. 

(l) Ryder v. Womhirell, L. R. 4 Ex., at p. 

(m) Johnstone v. Marks, 19 Q. B. D., at p. r>U ; )7 li. J. Q. B. 6 

(n) Id,, and Barnes v. Toye, 13 Q. B. D. 410; 52 L. .T. Q. B. 367; Nash 
V. Inman, [1908] 2 K. B. 1 ; 77 L. J. K. B. 626, 

( 0 ) Ubi supra. 
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As in all other cases, questions of law are for the Judge; 
questions of fact are for the jury; but questions of fact ought 
not to be left to the jury unless there is evidence upon which 
they can reasonably find in the afiOrmative. Whether or not 
goods are necessaries ” is a question of fact for the jury, but 
there is in every case a preliminary question which is one of 
law, viz.9 whether there is any evidence on which the jury may 
properly find them to be necessaries, and in the absence of such 
evidence the Judge ought to withdraw the case from the jury 
and find for the defendant. The Judge therefore ought to 
withdraw the case from the jury either (i) where the goods are 
of such a kind that they cannot possibly be necessaries ; or (ii) 
where the goods can be necessaries only by reason of excep- 
tional circumstances, of which there is no evidence; or (iii) 
where there is no evidence that the goods were necessary to the 
actual requirements of the infant (p). 

Contracts for necessaries are not, however, limited to con- 
tracts for goods, but include contracts for work and labour done 
for the infant, or services rendered to him, as, e.g., medical 
attendance, and also eooecutory contracts for ‘‘education and 
instruction in the social state in which the infant is, and in which 
he may expect to find himself when he becomes an adult ” (q). 

Thus, in llohdU v. Oiay (r), it was held that an infant was 
bound by a contraot which he had made to go on a tour with a 
well-known professional billiard player, an essential feature of the 
agreement being the valuable instruction that he would obtain from 
continually playing with the plaintiff, his own intention being to 
btxjoine a pi*ofe«Jsional billiaid player. 

And an infantas contract for service or employment is binding 
upon him if, upon the consideration of the whole contract, it is 
for his benefit, even though it contains terms that, standing 
alone, would not be for his advantage (s). 


(p) Htfdt, V. Womhicdl (nhi supra); Nash V. Inman (tibt swp/a). The 
opiniDn^ ol Jiifigcs as to wbal inaj be necessaries have, howevci, varied with 
the course of lane and will piobably coniinue to vary. 

(q) lioh(rts Gray, [IU131 1 K. B., at p. 526. See also IValta v. 

Evfrard, flh'Jl] ‘2 Q. B. 309; 60 L. J. Q. B. 738. A mairiage settlement may 
alsf) bo a Ihlps \ ('lauUm 17 C. B (n.s.) 553; 34 L. J. C. P. 1; 

142 B. K 513. 

(r) ri'.n31 1 K. B. )20; 82 J. K B. 362. 

is) ('ont \ Vatthnis, fi^93] 1 (J. B. 810; 62 L. J. M. 0. 61; ClemenU v. 
Londan and \ nth Wtsttni Ry., ri894] 2 Q. B. 482 ; 63 L. J. Q. B 837* 
Green v. T/io)H;>son, flS991 2 Q. B. 1; 68 L. J. Q. B. 719; BoheiU v. Grau 
{ubt ami a); DoyU ^ WhiU City Stadium, Lid, [1986] 1KB. 113; 101 
1. iT. K. H 140. 
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In the case of Doyle v. White City Stadium, Ltd. (t), it was 
held that this principle applied to a contract under wMch an 
infant boxer entered into a boxing contest, the contract being 
an essential in practice to him for obtaining employment as a 
professional boxer. 

But a mere trading contract is not binding upon an infant 
merely because it is for his benefit («). So, where an infant 
who was carrying on business as a haulage contractor entered 
into a hire-purchase agreement in respect of a motor lorry, it 
was held that such a contract was not one of the class by which 
an infant can be bound (m). 

The liability an infant for necessaries is only as on simple 
contract. If, therefore, an infant enters into a covenant under 
seal for the payment of the price of necessaries, he cannot be sued 
simply upon the covenant without any inquiry into the con- 
sideration for it, but the case must be treated just as if there 
had been no deed («). So also an infant cannot be sued upon 
his covenant to serve contained in an apprenticeship deed (y); 
but where an infant has by a fair and reasonable apprenticeship 
deed covenanted to pay a premium, he may be sued for the 
premium in the same way as if it were the price of necessaries, 
and the fact that he has entered into a covenant imder seal 
does not prevent him from being liable (2). But the rule that 
an infant cannot be sued upon a covenant to serve contained in 
an apprenticeship deed applies only to covenants which it is 
sought to enforce during the apprenticeship; it does not prevent 
the enforcement of a covenant to do or abstain from doing 
something after the apprenticeship has ceased, e.g., a fair and 
reasonable restrictive covenant (a). 

An infant was not at Common Law liable to repay money 
lent for the purpose of buying necessaries, and even a deed given 
by an infant to secure the repayment of such money was not 


(i) Uhi supta. 

(v) Coioem v. Nield, [19121 2 K. 419; 81 L. J. K. B. 865; bee also 
Ex p. Jones, 18 Ch. D. 109 ; 60 L. J. Ch. 673. 

(ff) Mercantile Union Guarantee Coipoiaiwn v. Dali, [1937] 2 K. B. 498; 
106 L. J. K. B. 621. 

(x) Walter v. Eveiayd, [1891] 2 Q. B., at pp. 372 , 373 ; 60 L. J. Q. B. 738; 
and see Maiiin v. Gale, 4 th. P. 128; 40 L. J. Ch. 81. 

iy) Gilbert v. Fletcher (1030), Cio. Car. 179. Bui “if he misbeha\o him- 
frelf, Tlio niastei may him in his or complain io a juBtice of the 

peace io have him punished ” : ihtd, See also De FranciACo v. Barnum, 48 
Ch. P. 165; 39 L. J. Ch. 151. 

(z) Waltci V. Everard iuhi supia}. But an inlanl’s parent s or tnends who 
have covenanted to pay a prcnimiii may he sued upon tiuMJ co\em.nt • ibid. 

(a) Gadd v. Thompson, [1911] IK. B. 301; 80 L. J. K. B. 272. See 
also Bromley v. Smith, [1909] 2 K. B. 236. 
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binding upon bim (b); but in Equity, if money lent to aoa infant 
was spent in payment for necessaries, the lender stood in the 
place of the creditor whose debt had been paid, and could 
recover from the infant in Equity as the creditor might have 
done at law (c). And when a person advances money to an 
infant to enable him to buy land, and the money is so applied, 
the lender is entitled to stand in the place of the vendor and 
to enforce the vendor’s lien upon the land (d). 

An infant is not liable upon a bill of exchange or promissory 
note to which he was a party, though it was given for necessaries, 
but must be sued on the consideration for which it was given, 
t.e, the original debt for the necessaries (e). 

Children have no implied authority to act as agents for their 
parents, even for the supply of necessaries; and in order to charge 
a parent for the price of necessaries supplied to an infant child 
it is necessary to show that they were supplied either by the 
authority or with the assent of the parent (/), though such 
authority or assent may be inferred from slight evidence (g). 

Void contiaots.— -All contracts of an infant other than for 
necessaries were at Common Law voidable. But by statute 
certain contracts have been made void. 

By 8. 1 of the Infanta Relief Act, 1874, it is enacted that 
“ all contracts, whether by specialty or by simple contract, hence- 
forth entered into by infants for the repa3mient of money lent 
or to be lent (h), or for goods supplied or to be supplied (0 (other 
than contracts for necessaries), and all accounts stated with 
infants, shall be absolutely x'oid (k): provided always, that this 

(b) Matliu (lair, uln supia. 

(f) Mailoio V. Pitfield, 1 P. Wins. 558; Re National Permanent, etc., 
Soraitij, L. H. 5 Ch., at p. 313. The same lulc applies to loans to a lunatic. 

{d) KoHinqham, etc., Building Society v. Thurstan, [1903] A. C. 6; 73 
L. J. (h. 131. 

(0 Rt SoUyhojf, ex p. Margreit, [1801] 1 Q. B. 113; 60 L. J. Q. B. 889. 

(/) SlitUon V. Spnngett, 11 C. B. 452; Rolfc v. Abbott, 6 0. & P. 286. 

(rp hair V. Wilkin, 6 Ad. & El. 718; 6 L. J. K. B. 166; Baker v. 
K(un, 2 Stalk. 501. Both these cases are, houever, doubted in Shelton v. 
Spihiqttf (iihi \upra). 

(h) Sec Noltnniham, etc.. Society 7. Thurslan (ubi supra). But Tihere a 
faflur and son \\ei< sued on a pioraissory note given in icspect of a loan to 
jlie son, wlu) u.is an infant, the father havincf joined in the note as a guarantor, 
it wju held th.it tlu guarantee \sas good and the father v\as liable as euaiantor • 
Wautiurr \. Wihon, 27 T. L. li. 582. 

(i) A eoiuiai’t for the evchange of goods eomes within the words “goods 
supplied oi to bo supplied ” ; Piarce v. Brain^ [1929] 2 K. B. 310; 98 L. J. 
K. i». 5.M). 

(k) It ha'i, however, been held that when goods have been actualh delivered 
to the inl.ini the piopeit\ in them pasbe, to the infant. Stocks v Wilson 
[19131 2 K. 13. 235; 83 L. J. K. B. 698. 
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enactment shall not invalidate any contract into which an infant 
may, by any existing or fntnre statute, or by the rules of common 
law or equity, enter, except such as now by law are voidable 
The same statute (2) also makes unenforceable all promises made 
after full age to pay any debt contracted during infancy, and 
ail ratifications after full age of contracts made during infancy; 
and so far as concerns loans contracted during infancy, its pro- 
visions have been extended by the Betting and Loans (Infants) 
Act, 1892 (m). 

YoldaMe contracts. — ^All other contracts by an infant are 
voidable by him. The rule as to such a contract has been laid 
down as follows: “Has he to ratify it, or is it binding upon 
him until he elects to avoid it? It appears to me that this 
point has been long settled by authority. It is binding upon 
him until he repudiates it. Further, I take it, the law is wdl 
settled that he must repudiate it, if at all, within a reasonable time 
after he attains twenty-one “ (n). 

If a voidable contract is not repudiated within a reasonable 
time, the right to repudiate is lost, but it cannot be lost by any 
positive ratification (o). Before 1874 the rule was different, and 
an infant might by ratification lose his power to repudiate. But 
by the Infants Relief Jlct, 1874 (p), it is provided that “no 
action shall be brought whereby to charge any person upon 
any promise made after full age, to pay any debt contracted 
during infancy, or upon any ratification made after full age of 
any promise or contract made during infancy, whether there shall 
or shall not be any new consideration for such promise or ratifica- 
tion after full age Under tbis Act, accordingly, no contract of 
any kind is capable of ratification (q). By s. 5 of the Betting and 
Loans (Infants) Act, 1892, it is further provided that if any 
infant who has contracted a loan which is void in law agrees, 
after he comes of age, to pay any money which represents or 
is agreed to be paid in respect of such loan, and is not a new 
advance, such agreement and any instrument, negotiable or 


(2) S. 2, ncc infra, 

(m) Infra. 

(n) Carter v. Stiber, [1892] 2 Ch.. at p. 284; 61 L. J. Ch. 401. Affirmed 
jtuh nnm. Edwards v. Carter, [1893] A, C. 360; 63 1j. J. Cli. 100. See also 
Carnell v. Harrison, [1916] 1 Ch. 328 ; 85 Tj. J. Ch. 321. 

(o) To this, hovrever, there is an exception in certain cases which depend 
upon the doctrine of equitable election : sec Re IIodsoti*s Settlement, WilliariM 
V. Knight, |1894] 2 Ch. 421 ; 63 L. J. Ch. 609; 71 L. T. 77. As to ratification, 
sec further, post, p. 135. 

(P) S. 2. 

iq) See Smith v King, [1892] 2 Q. B. 643; 67 L. T. 420. 
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Other, given in pursuance of or for carrying into effect such 
agreement or otherwise in relation to the payment of money 
representing or in respect of such loan, shall be void absolutely 
as against all persons whomsoever. 

Where, however, “ a person is sued upon obligations arising 
out of property which he has become possessed of under a con- 
tract, as shares in a company, he cannot avoid the obligation by 
the simple defence that he was an infant at the time of acquiring 
the property, he must further plead that before coming of age 
or within a reasonable time in that behalf after coming of age 
he repudiated the contract on that ground and disclaimed the 
property ” (r). Thus an infant lessee who has taken possession 
cannot after attaining full age avoid his obligation to pay rent, 
unless before attaining full age or within a reasonable time after- 
wards he has disclaimed his interest in the lease (s). So also a 
person who during infancy becomes a shareholder in a company 
is liable for calls unless he has repudiated the shares (t). 

And where an infant has actually paid money under a con- 
tract, whether voidable or void, and has received some benefit 
under the contract, so that he cannot replace the other party 
in the position in which he was before the contract, the infant 
cannot recover the money which he has paid (u). 

Thus, in tho case of Tnhnfhn v. Canali (as), an infant agreed 
to become tenani of a house and to pay the landlord £102 for the 
furnitun^ Ifo paid £68, gave a promissory note for the balance, 
and occupied the house and used the furniture for several months. 
Ho thou brought an action, claiming (i) a declaration that the 
contract was void, and (li) the return of the £68. It was held that 
the contract was void, and the promissory note was ordered to be 
caiiGollcd; buf it was also held that the infant could not obtain 
repayment of the £68, because he had had the use of the furniture 
for some time and he could not give back this benefit or restore the 
defendant to the position in which he was before the contract. 

So, also, unless there is a complete failure of consideration. 


(r) <\jriPr v. Ifilh r (ubi /mpra). Ro a peison who during infancy 
becomes n sliaroliolder in a company is liable for calls unless he has repudiated 
tht* ‘slmies. As to infant partners/ see po?f, Part III, Chapter I. 

(f) London and North \Vt stern Ry. v. McMichapL 20 li. J. Ex., at p. 101; 
6 Ex. 1 1 1. This principle is not aflecled by the fact that under ss. 1 (6) and 19 
of the Ijaw of Property Act, 1925, and s. 27 (1) of the Settled Land Act, 1925, 
a c^nvcMUiee of land to an infant 0 {)erateK only as an agreement to execute 
a seltloruent ui his favour: Davies v. Beynon Harris, 171 L. T. 438; 47 
T. Tj. Tl. 121. 

(/» lioudon and North Western Ry. v. McMichael (svpra). 

(n) Ilolmrv v. DJoyq, 8 Taunt. 508; 19 R. E, 446, as explained b^ Corpe 
V. Optrlon (in full. 

(x) 24 Q. B. D. 166; 69 L. J. Q. B. 74; 61 L. T. 731. 
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an infant cannot recover a chattel which he has transferred 
under a void contract. 

Thus, in Pearce v. Brain (»/), an infant exchanged his motor 
cycle for a motor car boJonging to the defendant. After five days* 
iiso of the car he discovered a defect in the b ck axle and repudiated 
the contract and claimed the return of his motor cycle. It was held 
that, as there was not a total failure of consideration, he could not 
recover his motor cycle. 

But where an infant has received no benefit, so that there 
is a total failure of consideration, he can recover money paid 
under a void or voidable contract (z). 

The infancy of one party to a contract does not affect the 
liability of the other party, so that, although an infant may 
not be liable upon a contract, he may be able to enforce it 
against the other party (a); but he cannot, as a general rule, 
maintain an action for specific performance of a contract because, 
subject to certain exceptions, a decree for specific performance 
cannot be obtained by a party against whom it could not be 
decreed (h). Where an infant is a partner in a firm judgment 
for the price of goods supplied to the firm cannot be recovered 
simply against the firm but must be against the firm othev 
than the infant (c). 

Contraots of marriage. — contract to marry is voidable by 
an infant, but he may become liable by a fresh promise made 
after coming of age and for a fresh consideration, though not 
by a mere ratification (d). Where there has been an express 
promise of marriage during infancy and the only subsequent 
evidence is of conduct on the part of the engaged couple con- 
sisting of continuing to treat one another as an engaged couple, 


(u) See ante, p. 132, n. (0. 

h) Corpe v. Overton, 10 Bing. 262 ; 3 L. J. C. P. 24; 38 K. R. 422; 
Steinberg v. Scala (Leeds), Ltd,, [1923] 2 Cb. 452; 92 L. J. K. B. 944; 129 
Tj. T. 624; 30 T. T.. B. 542, overruling, unless distinguishable on the facts, 
Hamilton v. Vaughan Sherrin Electrical Oo., [1894] 3 Ch. 589; 68 L. J. Ob. 
705 ; 71 L. T. 326. 

(a) Nash V. Jumau. 11908] 2 K. B., at p. 11; 77 L. J. K. B. 626; 98 L. T. 
668. Quare whether contracts which arc void under the Infants Belief Act, 
1874, can be enforced by the infant, 

(b) Flight V. Holland, 4 Russ. 298; 28 R. R. 101; Lumley v. Raven^eroft, 
[1893] 1 Q. B. 683 ; 61 L. J. Q. B. 441. 

(c) Lovell (f Christmas v. Beauchamp, [1891] A. C. 607 ; 63 L. J. Q. B. 802. 

(d) Ditcham v. Worrell , 5 C. P. D., at p. 412; 49 L. J. C. P. 688. " A 
ratificsilion necessarily has reference to the past, and ... is simply an 
intentional recognition of some previous promise made . . . and an adoption 
and confirmation of such promibo with the intention of rendering it 
binding .... There may or may not be any consideration for a ratification, 
hut there must be a consideration for a new and independent promise ** : ibid. 
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without any evidence of words capable of being construed as 
a fresh promise, such conduct is mere evidence of ratification (e*). 
But where there is evidence, not merely of such conduct, 
but that the defendant used language capable of being construed 
as a fresh promise, it is for the jury to find whether the words 
so used amount merely to a ratification of the promise made 
during infancy or whether they prove a fresh and independent 
agreement (/), in which the consideration for the new promise 
by the defendant is a new reciprocal promise by the plaintiff. 

Thus, in Ditcham v. Woirall (g), the defendant, after coining of 
age. asked the plaintiff to fix the wedding day, which she did. It 
wa«i hold that this was a fresh agreement, the consideration for the 
defendant’s promise being the willingness of the plaintiff to marry 
as expressed when she fixed the day for the wedding. 

In Koithcote v. Doughty (7i), however, the defendant, after 
coming of age, said to the plaintiff: ** Now I may and will inairy 
you as soon as I can”, to which she assented. Held, that the 
question whether this was or was not a new promise was properly 
left to the juiy. 

Equitable liability of infants. — ^At Common Law it was no 
answer to u plea of infancy that the defendant, in making the 
contract, had fraudulently misrepresented himself to be of full 
age (i); nor can an infant, at Common Law, be liable in tort on 
the ground that he has by such a fraudulent misrepresentation 
induced another party to contract with him (fc); nor is he, 
in such a case, estopped from setting up that a contract made 
by him is \oid (/). 

But, “ when an infant obtained an advantage by falsely 
stating himself to be of full age. Equity required him to restore 
his ill-gotten gains, or to release the party deceived from obliga- 
tions or acts in law induced by the fraud, but scrupulously 
stopped short of enforcing against him a contractual obligation, 
entered into while he was an infant, even by means of a 
fraud (ni). 

Thus, ni ('Imke v. Cohlty (a), an infant was oideied to return 
pi'oiinssorjt notes, the surrender of which he had procured by falsely 


u) (^othiud 3 C. V, I) 139: 47 L. J. 0. P. 761. 

if) Nortluoti \ Doughty, 1 ( PI) 38) 

(q) Ubi supra 
ih) IHji i>upta 

11) lUiiiUU \ U W/s, I \) A S. S3G; 31 L J y b 67; 124 R. H. 774. 
ik) fohnsou \ Pvt 1 Sul i'js Tl Ltsln Ltd y Shiell [19141 3 K. B.. 
.11 612 

i/) Liitut \ Htoutiham, 25 T L H 26.5 

(m) H Ltsht, Ltd \ Shull (PiUj 3 K 11, at p. 616 

• «) 2 i'u\ 173 2 H h 25 
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stating that lie was of age, though a decree against him to pay the 
amount of the notes, although he had become of age, was expressly 
refused. 

And in Lempriete v. TMiige (o), wheie an infant obtained a 
lease of a furnished house Upon an implied representation that he 
was of age, it was held that, though the lease must be declared void 
and possession must be given up, yet the infant was not liable for 
use and occupation. 

S 05 also, where an infant has by fraud obtained property 
which he has sold, so that he cannot return it, he may be 
liable in Eqidty to account for the proceeds (p). But the remedy 
in Equity is only proprietary, and if there is no possibility of 
restoring the very thing obtained or its actual and traceable 
proceeds, the infant cannot be made liable by a judgment in 
personam for a sum equivalent to that which he has gained by 
his fraud. 

Accordingly, in 12. Leslie^ Ltd. v. Shicll (q), where an infant, 
by a fraudulent misrepresentation as to his age, obtained a loan 
of money which was paid to him to be used as his own and 
was so used, it was held that no action would lie against him 
to recover the amount of the advances on the ground that they 
had been obtained by fraudulent misrepresentation, or, in the 
alternative, for money had and received to the use of the 
plaintiff, the cause of action in either case being in substance 
ex contractu. It was further held that the defendant was under 
no equitable liability to the plaintiff, because there was no 
question of accounting and no possibility of restoring or tracing 
the very thing got by the fraud, so that any judgment would 
be a personal judgment to pay an equivalent sum and so merely 
a judgment in debt to repay the loan, thus enforcing a void 
contract. 


Section 2. — Married Women 

SuB-SEcnoN 1 . — The Law before 1985 

Contracts made during marriage. — At Common Law a married 
woman, though she could contract as agent for her husband, 
could not in general acquire any personal rights or incur any 
personal liabilities by her contracts. By her marriage, her legal 
personality merged, for most purposes, in that of her husband, 
to whom, during her coverture, her property and rights passed, 

( 0 ) 12 Ch. B. 676, 

(») Stocks V. Wiison, 2 K. B. 236; 82 L. J, K. B. 398, but sec- 

R. Leslie, Ltd. V. Shiell, [1014] 3 K. B., at p. 619. 

(q) Ubi supra. 
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and who became liable, jointly with her, for her torts, and, solely, 
upon contracts made by her as his agent (r). 

Even at Common Law, however, there were exceptional cases 
in which a married woman couid contract and sue or be sued 
as a feme sole^ namely: (i) when her husband was civilly dead, 
as, e.g., while he was under sentence of transportation (s); or (ii) 
by the custom of the City of London, when she was the wife of a 
freeman and carried on trade separately from her husband (t) ; or 
(iii) when the contract was the compromise of any legal proceed- 
ings which a husband and wife were by law capable of taking 
against each other, as, e.g., proceedings for separation (u). 

Further exceptions were also added by statute. 

By the Matrimonial Carnes Act, 1857, a wife deserted by her 
husband was enabled to obtain a protection order, during the 
continuance of which she was in the same position with regard 
to her subsequently acquired property and her contracts, and 
suing and being sued, as if she were a feme sole (m). And by 
the same Act a woman judicially separated from her husband was 
in a similar position (tr). 

By the Matrimonial Causes Act, 1878 (y), a separation order 
obtained under the Act from a Court of summary jurisdiction 
was given the same effect as a decree for judicial separation. 

Apart from the foregoing exceptions at Common Law and 
by statute, a married woman could, before 1985, contract only 
with respect to her separate property. 

Contracts xvith respect to separate property , — ^In Equity it 
was settled in modem times that property might be given to 
a married woman for her separate use, and that with respect to 
such equitable separate property she had all the rights and powers 
of a person who was sui juris ()3). But a gift of property to the 


(r) Scott V. Morley, 20 Q. B. D. 120; 57 L. J. Q. B. 43. See al&o 
Johmon v. Clark, [1908| 1 Ch., at p. 312; 77 L. J. Ch. 127. 

(s) See BiPlen & Leake (3rd cd.), p. 598; Er p. Franks ^ 7 Bing. 762; Ex p. 
Jones, re Oriwll, 12 Ch. D., at p. 488. 

(t) Ex p, Jones^ rr Crrisscll (tthi supfo). 

(u) Afearetjor v. McGregor, 21 Q. B. D., at p. 430; 57 L. J. Q. B. 591. 
(tn) S. 21 fn pealed so far as concerns the High Court by s. 226 of the 

Jiidieatiire Act, 1925). 

(x) Ss. 2') and 26, replaced by 191 (1) of iho Judicature Act, 1925, for 
which a new subsection has been substituted by the Law Beform (Married 
Women and Tortfeasors) Act, 1936. 

(if) 1, icplaeed by s. 6 of the Summary Jurisdiction (Married Women) 
Act. ISO"!, and amended as to the grounds on which such an order may be 
mailo by the Luviising Act, 1902, and the Summary Jurisdiction (Separation 
and Mamtenaiuv) Act, 1925. 

(s) Taylor \ Vtads, 4 De J. & R., at p. 603 ; 84 L. J. Ch. 203; 146 E. R. 
471. 
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separate use of a married woman might be qualified by a pro- 
vision restraining her from anticipating or alienating the capital 
or income of such separate property. 

Subject to any such restraint, a married woman might con- 
tract with regard to her separate property as a feme sole and 
not as agent for her husband: whether she did so contract 
depended upon the facts of each particular case (a). But the sole 
remedy of her creditors was against her separate estate; she was 
not personally liable and could not be sued alone (b). 

The Married Women’s Property Acts enabled a married 
woman to have legal separate property and to contract in respect 
thereof. 

By the Married Women^s Property Act, 1870, it was provided 
that certain kinds of property belonging to a married woman 
should be deemed to be held by her to her separate use, and 
she was given certain powers of suing in her own name* 

By the Married Women ’s Property Act 9 1885J, a married woman 
was made capable of entering into and rendering herself liable 
in respect of and to the extent of her separate property on any 
contract, and of suing and being sued in all respects as if she 
were a feme solcj without the joinder of her husband as plaintiff 
or defendant (c). She was also given, as against all persons, 
including her own husband, the same civil remedies for the 
protection of her separate property, as if such property belonged 
to her as a feme sole, but it was provided that, except as afore- 
said, no husband or wife should be entitled to sue the other 
for a tort (d). 

Separate property under the Act comprised 

i. In case of a woman married after 1882 — all property 
belonging to her at marriage, or acquired by her or 
devolving upon her after marriage (e) : 

ii. In case of a woman married before 1888 — all property 
her title to which accrued after 1882 (/). 

(a) Joh7i8on v. Qallacher^ 3 De G. K & J. 502 ; 30 L. J. Ch. 298; 108 
K. R. 223; Mrs. Mattliewman's Case, L. R. 3 “Kq. 787; 36 L. J. Ch. 90. 

(M AtUrood v. Chichester^ 3 Q. 13. 11. 722 ; 47 L. J. Q. B. 300. 

(c) S. 1 (2), now icptaled. 

id) Id,, s. 12, now amended by the Second Pchodule lo the Law Reform 
(Married Women and Torifeahors) Act, 1935, by deleting the word “ separate ” 
before property *’ and by the First Schedule, by subAiituting for the words 
such property belonged to her as" the words "she were", “One cannot 
help, if one is of a frivolous turn of mind, speculating how far the Legislature, 
when it passed that, know exacllv what the olTcct of its operation vas**; 
Chant T. Read, [19391 2 K. B., at p. 363. 

(e) Id., a. 2, now repealed. 

(fi Id., s. 5. now revealed. 
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The Married Women*8 Property Act, 1898, removed certain 
difficulties caused by the Act of 1882, and provided (g) that every 
contract thereafter entered into by a married woman otherwise 
than as agent — 

i. Should be deemed to be a contract entered into by her 
with respect to and to bind her separate property, 
whether she was or was not in fact possessed of or en- 
titled to any separate property at the time when she 
entered into such contract (h); 

ii. Should bind all separate property which she might at 
that time or thereafter be possessed of or entitled to; 
and 

iii. Should also be enforceable by process of law against all 
property which she might thereafter, while discovert, 
be possessed of or entitled to. 

By the same section it was, however, provided that nothing 
should render available to satisfy any liability or obligation 
arising out of such contract any property which at that time or 
thereafter she was restrained from anticipating. If, therefore, 
at the date of the contract the married woman was restrained 
from anticipating any separate property, whether capital or 
income, it could not made liable even if it became free from 
restraint before judgment (/)• The restraint ceased only when 
she became discovert, or in case of income, when it was due and 
payable to her (fr). ft might, however, in certain cases be 
removed by the Court (1). 

Accordingly, in any action brought against a married woman 
by virtue of these Acts her creditor could obtain satisfaction 
only out of her separate property and not otherwise (m). She 
was subject only to a proprietary liability; the judgment 
created no debt due from her personally within the meaning of 
R. 5 of the Debtors Act, 1S69 (n), and she could not, therefore, 

(g) 8. L, now repealed. 

(/i) CTiuiei the Ad of a riiarned woman might prove that she had not 
UL ia(‘l r*oiitruf‘ted with regard to her separate pioperty, and her subsequently 
acquired sepaiate piopmy was not liable unless she had some separate pro- 
fMrt\ at llu* time of the I’ontrad. 

(/) llaineit v. Ilouard^ 2 Q. B. 784; 69 L. J. Q. B. 966; Brown v. 

Dmblehif, 1 19011 1 K. B. i>8; 73 L. J. K. B. 36; Wood v. Lewis, [1914] 3 
K. ll 73; m3 Tj. j. K. B. 1046. 

(/fj Hce n ood V. Lewis (ubi uipra). 

(/' li.g , under h. 2 of llu^ Mamed Women’s Pioperty Act, 1893 (now 
rcptalid), for the pjvrncnt oi the costs of proceedings inbtiluled by her, and 
under s. 169 of the Law of Pinpcrtj Act, 1923, where it appears to the Court 
to be for her benefit. 

(ftn McIMjj 1 Wiuiie'i ' Pn)peif\ \el . hss2, s. 1 (2) (now repealed), 

(ui Part II, Chapter V. 
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on non-payment be committed upon a judgment summons under 
that Act (o). 

Antenuptial Contracts. 

A. Rights. — ^If a woman had, before her marriage, any right 
imder a contract, such right, being a chose in action, passed at 
Common Law to her husband if it was reduced into possession 
by him during the coverture, as, for instance, by actual payment 
or transfer to him or by his obtaining judgment for it in his own 
name; if, however, the husband died without reducing into 
possession the wife’s choses in action, they survived to her (p). 

But by the Married Women’s Property Act, 1882 {q), all 
choses in action belonging to a woman at the date of her 
marriage, if married after 1882, or acquired by any married 
woman after 1882, were made her legal separate property. 

B. Liabilities. — ^For her antenuptial contracts a married 
woman was at Common Law personally liable, and this liability 
was unaffected by the Married Women’s Property Acts, so that, 
in respect of such contracts, a personal judgment could be 
obtained against her (r). By the Married Women^s Property Act, 
1882, she was also made liable in respect and to the extent of her 
separate property (s), but by s- 19 judgment could not be 
enforced against her separate property which was subject to 
a restraint against anticipation unless the restraint was contained 
in a settlement, or agreement for a settlement, of her own 
property, made or entered into by herself (t). 

Her husband was at Common Law liable, jointly with her, 
for her antenuptial contracts (u). But, after some modifications 
of this liability by earlier statutes, it was provided by the Married 
Women’s Property Act, 1882 (j?) that a husband should be liable 
for his wife’s antenuptial contracts only to the extent of any 
property acquired from or through her. 


(o) Scott V. Morley, 20 Q. B. D. 120; 57 L. J. Q. B. 4S. 

(p) Hoo Cateis v. Madeley, 6 M. & W, 423; ScarpelUni v. AtchesoUf 7 Q. B. 
864: 11 L. J. Q. B. 333. 

(q) S. 5 (now repealed). 

(r) Ttohinsotit Kvig 4 Co. v. Lynes, [1804] 2 Q. B. 677 ; 03 Tj. -T. Q. B. 19 ; 
Bee also Scott v. Morley (uhi supta). 

fs) 8. 13 fwoir amended by the Hcsoonil Schedule to the Tjaw Jicfurni (Mar 
ried Women and Tortfeasors) Act, 1935, deleting tike tcord/t “ in irtpeet and 
the ertent of her separate ptoperiy ”), 

(t) Birmingham Excelsior Society v. Lane, [1904] 1 K. B. 35 ; 73 L. ,T. K. B 

28. 

(tt) Bullen A Leake (3rd. ed.), p. 171, Beck v. Pierce, 23 Q. B. D., at p. 
320; 58 L. J. Q. B. 616; 61 L. T. 148, 

(x) S. 14 (now repealed by the Second Schedule to the Act of 1936). 
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SxjB-SECTiOM 2 . — The Modern Laic 

By Part 1 of the Law Reform (Married Women and Tort- 
feasors) Act, 1085, the position of married women has been 
entirely changed. 

By 8. 1 of the Act it is provided that, subject to the provisions 
of this Part of the Act, and, subject as respects actions in tort 
between husband and wife, to s. 12 of the Married Women’s 
Property Act, 1882 (awfe, p. 189), a married woman shall — 

(a) be capable of acquiring, holding, and disposing of any 
property; and 

(b) be capable of rendering herself, and being rendered, liable 
in respect of any tort, contract, debt or obligation; and 

(c) be capable of suing and being sued, either in tort or in 
contract or otherwise; and 

(d) be subject to the law relating to bankruptcy and to the 
enforcement of judgments and orders, 

in all respects as if she were a feme sole. 

By s. 2 of the Act it is provided that, subject to the pro- 
visions of this Part of the Act, all property which — 

(a) immediately before the passing of the Act was the 
separate property of a married woman or held for her 
separate use in equity; or 

(b) belongs at the time of her marriage to a woman married 
after the passing of the Act; or 

(c) after the passing of the Act is acquired by or devolves 
upon a married woman, 

shall belong to her in all respects, as if she were a feme sole and 
may be disposed of accordingly (//). 

By the First Schedule to the Act a new sub-section is sub- 
stituted for s. 191< of the Judicature Act, 1925, providing that, 
m every case of judicial separation, so long as the separation 
continues, any property acquired by or devolving on the wife 
shall not be affected by any restraint on anticipation attached 
to the enjoyment of any property by her under any settlement, 
will, or other instrument; and, if she dies intestate, shall devolve 
as if her husband were then dead. 

By s. 8 of the Act it is provided that, subject to the pro- 
visions of this Part of the Act, the husband of a married woman 
shall not, by reason only of his being her husband, be liable in 
respect of any contract entered into, or debt or obligation 

iif) r.i.i I ^ s. I of il.L \(t it is providcil that during a coverture which began 
t»t*forc nothing in this Vau of the -.\ct shall affect any property to which 
the title of a man ltd wotnan aeciued befoie that date, except property held for 
her sepaiati use tii eqiiit\. 
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incurred by her before the marriage, or be sued or be made a 
party to any legal proceeding in respect thereof. 

By s. 4 nothing in this Part of the Act shall enable any 
judgment or order against a married woman in respect of an 
antenuptial contract, debt or obligation incurred before the 
passing of the Act to be enforced otherwise than against her 
property* The same section also provides that nothing in this 
Part of the Act shall exempt the husband of a married woman 
from liability in respect of any contract entered into, or debt or 
obligation (not arising out of the commission of a tort) incurred 
by her after the marriage, in respect of which he would have 
been liable but for the Act. 

By the Married Women (Reatramt upon Anticipation) Act, 
1940, any restraint upon anticipation is inoperative. 

By s. 1 (1) of the Act it is provided that no restriction 
upon anticipation or alienation attached, or purported to be 
attached, to the enjoyment of any property by a woman which 
could not have been attached to the enjoyment of that property 
by a man shall be of any eSect after the passing of this Act ( 2 ). 

The effect of the Acts of 1935 and 1949 is that a married 
woman is, in respect of her contracts, in the same position and 
subject lo the same liabilities as if she were a feme sole. 

Protective trusts may be attached to her enjoyment of 
the income of property in the same way as they may be attached 
to the enjoyment of property by a man (a). 

Section 3. — Persoyin of X^naound Mind or Drunk 

An idiot is a person who is insane from birth, without any 
lucid intervals; a lunatic is a person who by some cause has 
become insane, either totally or partially, and either with or 
without lucid intervals. 

The general rule is that the contract of a person who is so 
insane (b) or drunk (c) as not to be capable of understanding the 
transaction is voidable if he can prove that the person with whom 
he contracted knew of his condition at the time of the contract. 
But a lunatic, even though so found by inquisition, can make 
a valid contract during a lucid interval (d). And. at Common 

(z) Sub-scetiou (2) lepeals the proviso in s. 2, sub-section (1) and snb-sectirinB 
(2) and (3j oi the Act ot 1935, whioh relate to instruments attaching a restriction 
before January 1, 1936. 

(a) As to protcH-tive trusts, «iet‘ b. 33 of the 'rnistee Act, 1926. 

(b) ImpiriaJ Loan Co, v. Sffonc, [1892] 1 Q. H. 599: 61 L. J. Q. B. H9: 66 
L. T. 656. Sec al«o iorJe (Hass Co, v. Jnbh, 13 J L. 'P 36. 

(c) Matthetcf» v. Laxter , L. N. 8 Ek. 132; 12 L. J. Ex. 73. 

(d) Hall V. U'arreii, 9 Ve«., at p. 609 : 7 B. R. 306. 
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Law, whenever necessaries are supplied, or money is spent for 
their supply, to a person who by reason of disability cannot 
contract, the law implies an obligation on his part to pay for 
such necessaries out of his own property, provided that the 
provision of such money or necessaries is made under circum- 
stances which would justify the Court in implying such an 
obligation to repay (a). 

This rule is now embodied in s. 2 of the Sale of Goods Act, 
1893, which provides that when “necessaries” as therein 
defined (/) “ are sold and delivered to ... a person who by reason 
of mental incapacity or drunkenness is incompetent to contract, 
he must pay a reasonable price therefor 

The mere existence of a delusion in the mind of a contracting 
party, even though connected with the subjecb-matter of the 
contract, is not sufficient to avoid the contract unless it is found 
as a fact that it affected his competency to make the particular 
contract (g). 

Section 4. — Convicts 

A “ convict ”, that is to say, a person against whom judgment 
of death or of preventive detention or corrective training has 
been pronounced or recorded upon any charge of treason or 
felony, cannot, during the continuance of his sentence, bring any 
action for the recovery of any property, debt or damage, or 
alienate or charge any property, or make any contract, except 
while lawfully at large under any licence (A). 

Section 5. — Aliens 

An alien is defined by the British Nationality and Status of 
Aliens Art, 1914 to 1948, as a person who either is not a natural- 
born British subject or has not been granted a certificate of 
naturalisation (i). By s. 8 (8) of the British Nationality Act^ 
1948, the expression “ alien ” where used in the Aliens Restric- 
tion Acts, 1914 and 1919, shall not include a British protected 
person. “ Alien ” is defined in the Act of 1948, s. 82, as a person 
who is not a British subject, a British protected person or a 

(O lit IDiorhs, Hhodts \ lihodcs, 14 Oh. D. 94; 69 L. J. Ch. 298. In this 
<lie Onurt tn impl\ siifh an <jlj(i«ation because money expended for 

Ihe lun.ilu was not so cxpciitlLtl w itii any intention on the part of the person who 
pTOMded it ilinl he should he n pu and the constitution of any debt between 
liunNiir and the lunutie w is not emti uipia^od 
if) Intr, p 129 

ill) JiHlnis \. Voins II Oh D 972, 15 L. T. 589. 

(/i) Foih itiiM Alt ls7o ss. l)-h, 2t», as amended by the Criminal Justice Act, 
1919, 9th Nludule. 

(t) 1 & 5 CiLO. 5, c. 17, s 27. 
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citizen of Eire. A ** British protected person ”, by s* 82, means 
a person who is a member of a class of persons declared by 
Order in Council made in relation to any protectorate, protected 
state, mandated territory or trust territory to be for the purposes 
of this Act British protected persons by virtue of their connection 
with that protectorate, state or territory. 

An alien friend resident in this country has, generally 
speaking, all the civil rights of a British subject, including the 
right to contract, the right to sue in the King’s Courts (k), and 
the right to hold real and personal property of every description, 
except a British ship (/)• 

AHev enemies . — ^The term “ alien enemy ” indicates, in its 
natural meaning, a subject of enemy nationality, that is, of a 
State at war with the King; but, in considering the enforcement 
of civil rights, the test is not nationality but residence or place 
of business, and accordingly a person voluntarily resident in or 
carrying on business in an enemy country is treated as an alien 
enemy, though he is a subject of the British Crown or of a 
neutral State: and conversely, the subject of a State at war 
with this country but who is carrying on business here or in a 
foreign neutral country is not treated as an alien enemy (m). 

An alien enemy, unless here by the licence or imder the 
protection of the Crown (n), cannot sue or proceed in the civil 
Courts of the realm, his rights being suspended during the 
war (o). But, if effective notice of the proceedings can be served 
upon him, he can be sued and proceeded against during the war, 
and can take all steps necessary for his defence and can appeal, 
unless before the war judgment was given against him in an 
action in which he was plaintiff, in which case his right to appeal 
is suspended (p). 


ik) Potter Fiiudi nbcirj, [1016] 1 K. B., at p. 869; Si L. J. K. B. 1001 ; 31 
T. L. E. 162; JohnHnne v. Pedlar, [1021] 2 A. C., at pp. 276, 277; 90 L. J. V 
i\ lai; 12S L. T. 809; 37 T. L. E. 870. 

(?) 1 & 5 (jreo. 3, 0 . 17, 8. 17. Aliens are, ho\\c\er, under the Aliens Bestric 
tion Act, 1911, and the Aliens Bcstriction (Amendment) Act, 1910, subject to 
certain restrictions. 

(7w) Porters, Frevdenhetg, [1916] 1 K. B., at pp. 867-869; 81 L. J. K. B. 
1001. As to companus, bco Daimler Company, Ltd v. Continental Tyre. etc.. 
Co., [1916J 2 A. C. 307 ; 86 L. J. K. B. 1333; 111 li. T. 1019. For the tests of 
“ enemy ehaiacter ” see Sovfracht (V/0) v. Van Cden^t Schtcpvaait en Atjentnur 
Maat^chapinj, [1943] A. C., at p. 211; 112 L. J. Tv, B 33 (Dutch company 
resident in Netherlands held to be alien cncni} at common law after occupation 
of Holland by Gernian'v in 1910). 

(n) Schaffenius v. Goldberg, [1916] 1 K. B. 284; 86 h. J. K. B. 371; 113 
L. T. 919. 

(o) Poittr V. Fieudenhcrq, [1915 1 1 K. B., at pp. 873, 880. 

(p) Id., at pp. 883, 884. 887. 
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The outbreak of war renders it unlavrful for a British subject 
to eu^ge in any intercourse, commercial or otherwise, with the 
enemy, except by licence of the Crown ( 9 ), and abrogates and 
puts an cud to all executory contracts which for their further 
performance require such intercourse (r), though it does not 
avoid a contract which does not involve such intercourse (s). 
But, even where the continued existence of contractual relations 
is unlawful, accrued rights are not affected, though the tight of 
suing in respect thereof is suspended (t); thus, though a contract 
of partnership between a British subject and an alien enemy is 
dissolved by the outbreak of war, the property of the latter is 
not confiscated, though his right to have it back is suspended 
during the war; the English partner, therefore, remains a trustee 
for the alien enemy partner, and at the end of the war must 
account to him for any profits made by the use of his property (u). 

Section 6 . — Corporations and Vnmeorporated Associations 
Sub-section 1.-— Corporations. 

CSontraots of coi^iatlons. — A corporation is a legal person, 
with an independent legal existence, and with legal capacities, 
rights and liabilities distinct from those of the individuals who 
compose it (as). It may be created by royal charter or Act eff 
Parliament or may exist at Common Law, or by prescription, a 
lost charter being presumed in the last case (y). It may be 
either a corporation sole, i.e., composed of mie person holding a 
particular office (f.g., a bishop or the Public Trustee), or a 
corporation aggregate, i.e., composed of many persons (e.g., a 
municipal corporation or a company incorporated by Act of 
Parliament). Its chief characteristics are (i) a corporate name. 


(«) Halsey v. Loieenfeld, (1916] 2 K. B., at p. 716; 85 L. J. K. B. 1498. 
Trading with the en«‘iny is pruiiihitfU by tin* Trading wilh the Enemy Act, 1939. 

(•r» (*o//foratioii. Ltd. v. liimdi. [19101 1 K. B. 641; 85 L. J. K. B. 
505; Ertel lUaber .1 Co. v. liw Tiiito Co., [19181 A. C, 260 ; 87 \j. J. K. B. 531. 
See also Daiftsevain v. Wnl, [19501 W. N, 171; [1960] 1 All E. E. 728, H. L. 

Hahry v. Loieenfeld, 11916] 2 K. B. 707; 115 L. T. 617; 32 T. L. E. 
709 (wivenants by a lessee who bcfaint* an alien enemy held noi to be extin- 
guiehed or *»iiKpt*iide(l) ; SeViqman v. KaqU‘ Insurance Co., [1917] 1 Ch. 619; 86 
L. J. C’h. 353; 116 !.•. T. 116 rpolie> (if bihurdnee held not to be void merely 

because ilu* insured an alu*n (*iu»iny); Tingley v. MUUer, [1917] 2 Ch. 

144; 86 L. .1. Ch. 265; 16 fj. T. 482; 33 T. L. R. 369 (an irrevocable power 
of attorney is not avoided by the donor 'subseqiiontlv becoming a public enemy). 
A. C., at p. 269. 

(if) Hugh Stevenson d Sons, Ltd. v. AktiengeselUchaft f&i Carbonnagen 
Industrie, [1918] A. C. 239 ; 87 L. J. K. B. 416. 

(x) He Shefjield, etc., Sorulu, 22 Q. B. 1)., at p. 176; o8 1j. 1. Q. H. 265; 
Salomon v. Salomon d Co., [1897] A. C., at p. 61; 66 L. J. Ch. 36. 

(y) River Tone Conservators v. Ash. 10 B. & C.. at p. 383. 
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by which it can sue and be sued and hold property; (ii) a 
common seal, indicating its unity and authenticating its acts; 
(iii) a continuous existence by reason of the perpetual succession 
of its members. 

The general rule is that a corporation has, as an incident 
attached by law, the same capacity to contract as a natural 
person (a), but a corporation which is created by Act of Parlia- 
ment has only such powers as are expressly conferred by the Act 
or derived by necessary implication from its provisions (b). 

The most numerous statutory corporations are those governed 
by the Companies Act, 1048, which consolidates, with some 
modifications, the Companies Acts, 1908 to 191i7. Under this 
Act, following a principle introduced by the Companies Act, 
1862, all that is required for the formation of a company is seven 
signatures to a document called a memorandum of association; 
tlds document is delivered to the Registrar of Companies, who 
registers it and gives a certificate of incorporation, which is con- 
clusive evidence that the company is duly registered under the 
Act (c). 

A company may be unlimited, or may be limited by shares 
or by guarantee. Any association consisting of seven or more 
persons (or, in the case of a private company, any two or more 
persons) may be registered under the Act. Any association or 
partnership formed for the purpose of carrying on any business 
that has for its object the acquisition of gain by the association 
or partnership, or by the individual members thereof, and con- 
sists of more than twenty persons (or, if formed for the purpose 
of carrying on banking, more than ten persons) must be regis- 
tered under the Act, tmless it is formed in pursuance of some 
other Act, or of letters patent, or is a company engaged in 
working mines within the. stannaries (d). An association which 
ought to be, but is not, registered is an illegal association (e), 
and all contracts made for the purpose of carrying on its business 
are therefore illegal (/). 


(a) See Brili/th Sovih Africa Company v. De Beers Consolidated Minest 
Ltd., [19101 1 Ch., at pp. 871-376. 

(b) Wenlock (Baroness) v. River Dee Co., 10 A. C., at p. 362; 54 L. J. 
Q. B. 577 ; see also Ashbury Railway, etc., Co. v. Riche, L. K. 7 H. L. 653; 44 
L. J, ICx. 1R5. 

(c) Companies Act, 1948, ss. 1-5, 12-16. See Salomon v. Salomon d Co., 
[1897] A. C., at pp. 51. 52; 66 L. J. Ch. 28. 

(d) Companies Act, 1948, ss. 429, 434. 

(«) Bee Smith v. A7iderson, 15 Ch. D. 247 ; 50 h. J. Ch. 39. 

(f) Jennings v. Hammotid, 9 Q. B. D. 225; 61 L. J. Q. B. 493; Shaw v. 
Benson, 11 Q. B. D. 563; 52 L. J. Q. B. 575. See also Smith v. Anderson, 15 
Cb. D. 247; 50 L. J. Ch. 39. But the Court may nevertheless protect the 
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The company when incorporated becomes a new legal entity, 
entirely distinct from its members (g). The direct remedy of its 
creditors is, therefore, solely against the company and not its 
members, and it id only to the assets of the company that the 
creditor can look (h). But if a company is wound up, its 
members may be liable to contribute to its assets for the purpose 
of payment of its debt. If the company is unlimited, the liability 
of its members is unlimited; if it is limited by guarantee, their 
liability is limited by their guarantee; if it is limited by shares, 
their liability is limited to the amount unpaid on their shares. 

The memorandum of association must state the objects of the 
company, which is incorporated only for the purposes and objects 
contained in the memorandum. Accordingly, any contract made 
for purposes or objects foreign to or inconsisent with the memo- 
randum, is ultra vires the company and void ab initio^ and 
incapable of ratification (i). 

Tho incniorandum of association must be carefldly distinguished 
from the tirtirfrs of association : the latter are merely the internal 
TO^ulations of the company, and, provided that they keep within 
the memorandum, tho shareholders may make such regulations as 
they think hi; the company may, moreover, ratify a transaction 
which is merely ultra rires the articles. 

A company having a share capital may not commence business 
until it has complied with certain requirements of the Act of 
191.8, and any contract made by the company before the date on 
which it is entitled to commence business is provisional only, and 
not binding upon the company until that date, but on that date 
it becomes binding without any confirmation (fr). 

A corporation aggregate, being an artificial person, can get 
only by an agent, and its seal is the only authentic evidence of 
what it has done or agreed to do, so that as a general rule it 
can be bound only by contracts made under its seal. To this 
rule, however, there are the following exceptions : — 


coninhiilors to such an assooiatioii by onh'ring an account to be taken of any 
money receivod fmiii thorn b\, and still in tin* hands of, the agmts or officials of 
the association: dreniherg v. ConpenUm, C’h. 657; 95 L. J. Ch. 466. 

117 ) Salnmofi V iSV/h>woM d To. iuht supra). 

(h) Oake^ v. Turquaud, L. Ji. 2 H. L., at p. 367; 36 L. J. Ch. 949; 16 
L. T.8f)8. 

(i) See [shhurif lUuluay, ttr., Co. v. Iluht . Ji. R. 7 H. L. 671; i 1 L. J. 
Ex. 3«5; 33 L. T. 151; Att.-dni v. Guat Uasiirn ify., 5 A. C. t73; 49 L. J. 
Ch. 515; 42 li. 'I\ 813; London County Council \. Ift.-t/ca., 1 19011 A. C. 26; 
70 L. J. K. R 77; 83 U. T. 605. 

(k) Companies Act, 19 IS, s 109. This doeb not appU to private companies : 
tbid. 
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1. A corporation created for trading purposes may make 
without seal any contract entered into for the purpose for 
which it was incorporated (0* 

2. Any corporation, whether incorporated for trading purposes 
or otherwise, may do so in matters of trifling importance 
or frequent occurrence or matters of urgent necessity (m). 

8. Where work is done or services rendered at the request 
of the corporation in respect of matters for the doing of 
which it was created and the whole consideration for 
payment is executed and the benefit of the work or 
services is accepted by the corporation, so that a contract 
to pay would be implied in the case of a private person, 
a similar implication should be made in the case of a 
corporation” (w). 

4. Conversely, when such an agreement, though not xmder 
seal, has been executed by the corporation, it may sue 
thereon (o). 

5. By s. 82 of the Companies AcU 1948, which replaces s. 29 
of the Act of 1929, the contract of a company to which the 
Act applies need only be imder the seal of the company 
when the same would, if made by a private person, require 
a seal. Where, if made by a private person, the contract 
would require writing signed by the party to be charged, 
it may be made on behalf of the company in writing signed 
by some person authorised by the company. Where no 
writing would be necessary if the contract were made by 
a private person it may be made orally by some person 
authorised by the company. Any contract may be varied 
or discharged in the same manner as it was made (p). 

SuB-SEcnoN 2 . — Unincorporated associations 

In the case of an imincorporated association, such as an unin- 
corporated members’ club, the person liable upon a contract 

(l) Soiiih of Ireland Colliery Co. v. Waddle, L. R. 3 C. P. U)3; 4 C. V. 617; 
38 L. J. C. P. 338. 

(m) WelU v, Majfor of Kingfiton-upm-HuIl, L. R. 10 C. P. 402; 14 Ti. J. 
C. P. 257. 

(n) Lawford v. TSillericaif Rural Comcil, [1903] J K. B. 772 ; 72 L, J. K. B. 
651; follow inff Clarke v. Cuckfirld Union, 21 L. J. Q. B. 349; Nicholson v. 
Bradfield Union, L. B. 1 Q. B. 620. Sec also Douglass v. Rhyl tlrlon CoumcUt 
[1913] 2 Oh. 407. 

fo) Doe d. Peruningfon v. Taniere, 12 Q. B., at p. 1018; 21 L. J. Q. B. 361; 
Fishnionqer^t' Co. v. Bolertson, 5 Man. & G., at p. 192; 12 L. J. C. P. 1^; 63 
R. R. 242. 

(p) See also the Companies Clauses (Consolidation) Act. 1846, s. 97. The 
same rules govern contracts by registered indnstrial and provident societies: 66 
& 57 Viet. c. 39, 8. 36. 
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made upon its behalf is the person who actually made or autho- 
rised the contract, and he can escape liability only by showing 
that the other party expressly or impliedly undertook to look for 
payment to the funds of the association only (q). 

The person making the contract is prhna facie liable, but he 
can escape liability by showing that he gave the order on behalf 
of someone from whom he had authority (r). If he had authority 
from a committee of the club or association, the committee is 
liable unless it had express authority from the members of the 
club, or such authority can be implied from the fact that the 
contract was within the purposes for which the committee was 
appointed (s)* But an individual member of a committee of a 
dub is not personally liable unless he has pledged his credit or 
given authority to someone to do so (t). Accordingly, where 
some members only of a committee enter into a contract, the 
remaining members are not liable unless the jury find that they 
gave authority to the other members to bind them, or that 
the committee as a whole agreed to be bound by the acts of jits 
individual members (u)* 

Section 7. — Profensioml and Occupational Incapacities 

Barristers. — A barrister has no legal right to remuneration 
for any services rendered by him as such (o). Even if the 
client has paid the fee to the solicitor, the barrister cannot 
reco\er it from the solicitor (&), nor can it be attached under a 
garnishee order obtained by his creditor (c). Conversely, a 
barrister is not liable for failing to render services for which he 
is retained (d) or for negligence (c). 


(q) Stfelc V. (imrlaq and D/ir*?, H T. L. E. 772; and see CoutU v. 7m/t 
EAhibition, 7 T. 1j. R. 313, and Overton v. Hetecit, 3 T. L. E. 246. 

(i) Todd V. Emhf, 10 h, J Ex., at p. 162; 7 M, & W. 427. 

(s) Ibid, 

(t) Overton V. Heicett, 3 T. L. R. 246; Draper v. Earl Manvers, 9 T. L B 
7.V2. 

(«) Todd V. Emly, 10 Tj. J. Ex. 2G2; 8 M, & W. 305. In the case of a club, 
no mciiibt*r aa such is Jiable fo pay to the funds of the society or to anyone else 
any inom*^ bi>oinl the ^»lIbcrIpllon icquired by the rules of the club; he cannot 
thercitouf bo iMMsonall^ liable to indornniis the trustees of the club to anv 
amount hMoiul that sub ciiption; TVisr v. Perpetual Tni^stee Co., [1903] A. C. 
V\\); 72 fi. J. l>, 31. 

(fl) Kennedy Jiroint, 13 C B. at p. 727 ; 32 L. J. C. P. 137 ; Broun 

V. Kinnidy, 313 li. J. Ch. 3t2. * 

(h) Re Le Brn^sini and OaUrif, flW] 2 Ch , at pp. 493, 491; 65 Tj. J Ch 
76:i. 

ic) IVelh V W ilh, [^914] P. 157 ; L. T. P 81 (reviewing the anthoritjosl. 

id) Turner \ Phillips, Peakt 12*2 

(c) Fill V. litov'U, IVako 3 E. K. 603, and sie Sieinfen Lord Chelms^ 
ford, 29 Li. JT. Ex. 382; 2 L. T. 106. 
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But tMs rule applies only to cases in which the relation of 
counsel and client exists, not to contracts not involving that 
relationship (/). 

SoUcltois. — ^The rights of a solicitor are governed by the 
Solicitors Acts 1982 to 1941. 

By 8. 48 of the Act of 1982 no person is qualified to act as 
a solicitor unless his name is on the roll and he has in force a 
duly stamped practising certificate. 

Bys. 50 of the same Act no costs in respect of anything done 
by any person who acts as a solicitor at a time when he has not 
in force a practising certificate are recoverable in any action, 
suit or matter by any person whomsoever. 

Apart from special agreement the remuneration of solicitors 
for professional work done for a client is governed (i) in con- 
tentious business, by Rules of Court, (ii) in non-contentious 
business, by Orders made under s. 56 of the Act. 

^In consequence of the fiduciary relationship between a 
solicitor and his client, it was formerly difficult for a solicitor 
to enforce against his client any special agreement giving him a 
greater benefit than his ordinary remuneration; if, however, 
a special agreement was favourable to the client there was no 
difficulty in enforcing it (g). This difficulty was removed by 
statutes of 1870 and 1881, re-enactcd with some modifications 
by the Art of 1032, and a solicitor now has a statutory right of 
making a special ivritten agreement binding upon his client. 
In cases decided upon the earlier statutes it has, however, been 
held that these statutes merely removed the disabilities of the 
solicitor and did not afiect the Common Law rights of the client, 
who might therefore still set up against the solicitor an agree- 
ment which is not in writing (fc). 

By s. 57 it is provided that, whether or not any order under 
s. 56 is in force, a solicitor may make a special agreement with 
his client providing for his remimeration for non^ontentious 
hxmness by a gross sum, or by commission or percentage, or by 
salary or otherwise. The agreement must be in writing and 
signed by the person to be bound or his agent in that behalf. 
It may be sued and recovered on or set aside in the like manner 
and on the like grounds as an agreement not relating to the 
remuneration of a solicitor. But if, on any taxation of costs, 


if) Kennedy v. Brotin, 13 C. B, (n.b.), a.t p. 729. 

(q) Clare Joseph, [19071 2 K. B. m; 76 L. .T. K. B. 721; Onndry v. 
Sainshury, [19101 1 K. B. 615; 79 Ti. J. K. B. 713. 

{h) Clare v. Joseph (uhi supra ) ; Gundry v. Sainshury (ub» supra). 
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it is objected to by the client as unfair or unreasonable, the 
taxing officer may inquire into the facts and certify them to the 
Court, which may cancel the agreement or reduce the amount 
payable and may give such consequential directions as it may 
think fit. 

By ss. 59-(i2 provisions are made with regard to special 
agreements as to remuneration for contentioua business. Such 
an agreement must.be in writing (i); it may relate to business 
done or to be done ; it may provide for payment by a gross sum 
or by commission, percentage, salary, or otherwise, and either 
at a greater or less rate than he would otherwise be entitled 
to. If, however, the business is done, or to be done, in any 
action, the amount payable under the agreement is not to be 
received by the solicitor until the agreement has been examined 
and allow^ by a taxing officer of the Court who, if he considers 
that it is not fair and reasonable, may require the opinion of 
the Court to be taken thereon, in which case the Court may 
reduce the amount payable or may cancel the agreement and 
order the costs to be taxed. No action can be brought upon 
any such agreement, but every question affecting its validity 
or effect may be decided, and the agreement may be enforced 
or set aside, by the Court on the application of any party to the 
agreement, or any person liable to pay, or entitled to be paid, 
the costs in respect of which the agreement is made. Any pro- 
vision in such an agreement exempting a solicitor from liability 
for negligence or from any responsibility to which he woyld 
otherwise be subject as a solicitor is void. Except as provided 
by the foregoing provisions of the Act, a bill under such an 
agreement is not subject to taxation, nor to the subsequent 
provisions with respect to the signing and delivery of a bill. 

By the Solicitors Act, 1931, bodies corporate are prohibited 
from purporting to act as solicitors. 

By s. (55 of the Act of 1932 it is provided that, subject to the 
foregoing provisions, no solicitor may bring an action for any 
costs due to him until one month after he has delivered a 
properly signed bill thereof; if, however, he can satisfy the 
Court that there is probable cause for believing that the party 
chargeable is about to quit England, or to become a bankrupt, 
or compound with his creditors, or to do any other act which in 
the opinion of the Court would tend to defeat or delay payment, 


(n ('(Jiupjiie the laiimiaui (»f s 57, a'lU. The \tt retains the lan#?nage of 
the AttorntMs ami Sol'nfors Ac<. 1S70, umh i which it was held that a document 
fli"ne<l hy the client alone nun he a 'sufficient uffreement: Re Jones, ri8961 1 
Ch 2-22; 65 L. jr Ch. 191. ‘ j 
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the Court may allow him to commence his action before the 
month has expired and may order the costs to be taxed. 

The bill must be signed by the solicitor (or in the case of a 
firm, by any of the partners, either in his own name or the firm 
name), or must be enclosed in or accompanied by a letter so 
signed, and referring to the bill : it must be delivered to the 
party to be charged, either personally or by being sent to him 
by post to, or left for him at, his place of business, dwelling- 
house, or last known place of abode : where a bill has been 
delivered in accordance with these requirements it is not neces- 
sary in the first instance for the solicitor to prove its contents 
and it will be presumed, until the contrary is shown, to be a 
bill bona fide complying with the Act (Jt). 

Medical practitioners. — Qualified medical practitioners were, 
from an early date, of three classes — ^physicians, surgeons, and 
apothecaries — ^who were governed by various different charters 
and statutes (Z). 

But the Medical Act, 1858, established a General Council of 
Medical Education and Registration and imposed upon it the duty 
of keeping a register of persons legally qualified to practise 
medicine. By s. 34 of the Act the words “ legally qualified 
medical practitioner or duly qualified medical practitioner 
or any words importing a person recognised by law as a medical 
practitioner or member of the medical profession, when used in 
any^Act of Parliament, shall be construed to mean a person 
registered under the Act. 

By s. 82 of the Act no person is entitled to recover in any 
Court of law any charge for any medical or surgical advice, or 
attendance, or for the performance of any operation, or for any 
medicine which he has both prescribed and supplied, unless he 
proves upon the trial that he is registered under the Act (?n). 

(k) Under earlier Acts it was hold that {similar provisions only made the 
delivery of a aigned bill a condition precedent 1o the maintenance of an action, 
and did not prevent a solicitor from setting off his costs in an action brought 
against him by his client {Broirn v. Ttbhttx, 11 C. B. iN.s.) 853; 31 L. J. 0. P. 
206) or from suing on a promissory note given in respect of fees (Jeffreys v. 
Evans f 14 M. & W. 210). 

(/) See ihc Encyclopicdia of tlie Laws of England, tit. Medical PractitioniT. 
Apothecaries originally only made up medicines prc^^cribed by physicians, but 
by the eighteenth century they had acquired thi^ right to attend patients and 
give medical advico and prescribe inedicines: see Apoihf furies Co. v. Creenough. 
1 Q. B. 800; 11 L. J. Q. B. 150; 55 K. 129. 

(m) In order to recover he must have been registered at the time of rendering 
his services : Leman v. Houseley, L. B. 10 Q. B. 66; 14 L. J. Q. B. 22. Thi** 
section does not prevent an ** osteopath from recovering fees for manual 
tr(*atmenl or massage, as distinct from diagnosis or advice: Macnaghten v 
Douglas, [1927] 1 K. B. 292; 96 L. J. K. B. 738. 
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Before the Act of 1858 the services of a physician, but not of 
a surgeon or apothecary, were presumed to be honorary, but this 
presumption might be rebutted by proof of an express contract to 
pay for his services (n). Now, however, under s. 6 of the Medical 
Actf 1880, every registered medical practitioner can recover by 
action his expenses, charges, and fees, unless he is prohibited 
by the bye-laws of any college of physicians of which he is a 
fellow (o). 

Dentists. — ^By s. 1 of the Dentists Act, 1921, it is provided 
that no one, unless registered under the Dentists Act, 1878, shall 
practise or hold himself out, whether directly or by implication, 
as practising or as being prepared to practise dentistry, and that 
any person so doing shall, in respect of each offence, be liable on 
summary conviction to a fine not exceeding £100. The Act does 
not, however, apply (i) to the practice of dentistry by ? registered 
medical practitioner; or (ii) to extractions of teeth without 
ansesthetic by a registered pharmaceutical chemist, or chemist 
and druggist, where no registered medical practitioner or dentist 
is available; or (iii) to the performance in any public service of 
minor dental work under the supervision of a registered dentist 
and subject to conditions prescribed by the Act. 

By s. 14 of the Act it is provided that, for the purposes thereof, 
the practice of dentistry shall be deemed to include the perform- 
ance of any such operation, and the giving of any such treatment, 
advice or attendance as is usually performed or given by dentists, 
and any person who performs any operation or gives any treat- 
ment, advice or attendance on or to any person as preparatory to 
or for the purpose of or in connection with the fitting, insertion, < 
or fixing of artificial teeth shall be deemed to have practised 
dentistry within the meaning of the Act (p). 

Veterinary surgeons. — ^With regard also to veterinary surgeons, 
it is provided by s. 17 of the Veterinary Surgeons Act, 1881 (q), 
that any unregistered person who takes or uses the title of 
veterinary surgeon or veterinary practitioner, or any name, title, 
addition or description stating that he is a veterinary surgeon 
or a practitioner of veterinary surgery, or any branch thereof, 


(n) Hullen A' Tjeakc (3id cd.), p. 225. 

(o) The llovnl C’olh'f'i* of PhvbU'ians has a byo-law that no fellow of the 
collei'c may siu\ 

ip) In fills \cl tlierp is no express pro^ision precluding imregistored persons 
from recovering fees or charges: as to this, however, sec post p. 1^. 

(< 7 ) See also the Vetiriimry Suracons Act (1881) Amendment Act, 1920. 
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shall be liable to a fine of £20<aud shall not be entitled to recover 
any fee or charge for performing any veterinary attendance or 
advice or for acting in any manner as a veterinary surgeon or 
veterinary practitioner or for practising veterinary surgery or 
any branch thereof. 

The chief authorities on this section are reviewed in the case 
of Royal College of Veterinary Surgeons v. Kennard (r) in which 
it was held that it was no infringement of the Act for a person 
to exhibit a notice that he had a canine surgery ”, this being 
merely a description of a place and not of his personal quali- 
fications to act as a canine surgeon. 

Moneylenders. — By s. 1 of the Moneylenders Act, 1927, every 
moneylender, whether carrying on business alone or as a partner 
in a firm, must take out annually in respect of every address at 
which he carries on his business as such, an excise licence^ which 
can be granted only to a person who holds a certificate granted 
imder the Act. 

The excise licence must be taken out in the moneylender’s 
true name and will be void if taken out in any other name, but 
it must also show his authorised name and address, i.c., the 
name under which and the address at which he is authorised 
by his certificate to carry on business as a moneylender. 

Any person who 

(a) takes out the excise licence in any name other than 
his true name; or 

(b) carries on business as a moneylender without a 
proper excise licence or in any name or at any place 
other than his authorised name or address; or 

(c) in the course of his business as a moneylender enters 
into any agreement with respect to the advance or 
repayment of money or takes any security lor money 
otherwise than in his authorised name, 

is guilty of a contravention of the provisions of the Act and is 
for each offence liable to an excise penalty of £100 and, on a 
second or subsequent conviction, to three months’ imprison- 
ment (s). 

A contract made in contravention of those provisions is not 
illegal but merely unenforceable by action. Hence the borrower 
is entitled to an order for the delivery up of any security given 


(r) [1014] 1 K. B. 92; 83 L. J. K. B. 267. 
W S. 1 (2). 
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by him without paying to the lender any sum payable under 
the contract (t). 

By s. 2 of the Act the certificate required for the grant of 
the excise licence is granted by the petty sessional Court having 
jurisdiction in the petty sessional division in which the money- 
lender’s business is to be carried on ; but within any part of the 
metropolitan police district for which a police court is estab- 
lished it can be granted only by a police magistrate. It cannot 
be refused except on certain specified grounds, and from a 
refusal to grant it an appeal lies to a Court of quarter sessions. 
The certificate must be in conformity with the regulations 
prescribed by the section and any excise licence granted in con- 
travention of those regulations is void. A separate certificate 
is required for each excise licence. 

By s. 5 it is provided 

(i) that no moneylender or any person on his behalf 
shall employ any agent or canvasser for the purpose 
of inviting any person to borrow money from a 
moneylender, and that no person shall act as such (w) 
agent or canvasser, or demand or receive directly 
or indirectly any sum or other valuable considera- 
tion by way of commission or otherwise for intro- 
ducing or undertaking to introduce to a moneylender 
any person desiring to borrow money; 

(ii) that where any document issued or published by or 
on behalf of a moneylender purports to indicate the 
terms of interest upon which he is willing to make 


(f) rohiii V. Lfstir. Ltd., fionai I K. li. oOl; L. J. K. B. 276. Under 
ih<* r(*|K.Ml« <I [►ri)\i''ions (il s. 2 of tho Monp,\!tMnlc*rs Act, a moneylender * 

uus nqwirod to reqidir his naim* and ailditss and to carry on husinebs only in 
Ins roi'isttTod name and at his reifist* mhI addiess, and foi any failure to comply 
with thi* roquirernontw of the ‘-cction vas liahh , on hiiniinary conviction, to a 
line of .filtiO. It was held that non-i‘i'>in|»liaiu-c with the Rcction rendered void 
any contract (Vicforirtii Siindwafr v. fhtt. flMlIol 2 t’h. 6*24; 71 L. T. Ch. 673; 
lUinnard v. Dott, [10061 I (’h. 710; 7ri L. J. Ch. 116; Coinclwa v. Phillips, 

1 1918 1 A. 199; 87 1^. J. 7\. B. 29)1, and that a borrower had a legal right to 
1 d(‘cduriifory jiid^inent tliat a mort‘».>t'c ‘^•\en to an unregistered moneylender 
was \oid, without heiinr fiiit on an\ leiiU'. as to ivpajincnt of the "money 
advanced {(^hapman v. Vichathoit, [1909) 1 Ch. 238; 78 Ij. J. Ch. 272); but 
that, it the borrower aho jslisl h»r eqMit.ihh nliet, as, r.q., for the recovery 
of an\ sceiiiii;^ depo'iilid h\ him, ht» v is uiiitled to succeed only upon the 
cquitaldc terms oi iii.ikiug itpaMueiit ol thi iiionev actiialh received by him 
iLodtp' \. \ntiomt] Innslwnil to., [1907] 1 (Mi. 300; 76 L.'j, Ch. 187).* 

(t/I MMie word ‘ siu h ” nu an-s “ ol the iharacter before mentioned”, i.e., 
»mplo}«<l h\ a mom ^ lender or stune peison on his belialf for the purposes 
spot died. M h»* **11 (1011 <loes not. theieloie. apply whoie a canvasser acts without 
any t mplovuu nt l^^ «)!• «in I'tdnll o| qie moneylender and does not demand or 
reeine am spun, »ii . (i niiiodiir ,11 . a borrower; Viimr Jtffrcuis V. 
Pinto 'iu*2«l} I Ch lOF i)s h. T. Ch. 337. 
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loans or any particular loan, the document shall 
either express the interest proposed to be charged in 
terms of a rate per cent, per annum or show the 
rate per cent, per annum represented by the interest 
proposed to be charged as calculated in accordance 
with the pro^isions of the First Schedule to the Act. 

Any contravention of any provision of this section is a mis- 
demeanour, and any money-lending transaction brought about 
by any such contravention is illegal, although the moneylender 
was duly licensed under the Act, unless he can prove that it 
occurred without his consent or connivance. 

By s. 6 of the Act it is provided that any contract for the 
repayment by a borrower of money lent to him or to any agent 
on his behalf by a moneylender after the commencement of the 
Act (January 1, 1928) or for the payment by him of interest on 
money so lent and any security given by the borrower or by any 
such agent in respect of any contract is unenforceable, unless a 
note or memorandum in xvriting of the contract be made and 
Higncd personally by the borrower, and unless a copy thereof be 
delivered or sent to the borrower within seven days of the making 
of the contract; and no such contract or security shall be enforce- 
able if it is proved that the note or memorandum was not signed 
by the borrower before the money was lent or the security given. 

The note or memorandum must contain all the terms of the 
contract, and in particular must show the date on which the loan 
was made, the amount of the principal of the loan, and, either 
the interest expressed in terms of a rate per cent, per annum, 
'’or the rate per cent, per annum represented by the interest 
charged as calculated in accordance with the provisions of the 
First Schedule to the Act. 

The following decisions upon this section are of importance : — 

The note or moinoraiidum must coiit«nn all the tornis of the 
contract between the moneylender and Iho borrower, r.tj., an 
niont that a balance of a previous loan is lo be repaid out of a now 
loan (Egan v. Langham InvrsImenfH, Ltd., 1 19381 2 K. B. 667; 
107 L. K. 15. 337). 

The note or memorandum must exist even ihout];h the borrower 
does not api)oar to the writ or does not further defend th<‘ action. 
It is a memorandum of a coniraci within s. 1 of tin* Stamp Act, 
1891, and must bo stamped with a 6d. sfcani]) Ltd. 

V. Dent, [1931] 2 K. B. 579 ; 101 L. J. K. B. 6). 

The section applies although the eontrarl sued on is an agree- 
ment substituted for the original contract, e.j;., an agreement 
contained in a promissory note given by the lender in ros]>ert of an 
amount unpaid under an agreement which was valid under the 
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Act {'Klthithjr ninl Moryis v. Taylor. [1931] 2 K. B, 416; 100 
L. J. K. B.*689). 

The Court may go behind the incmorandum and, if it is not a 
reprcbcntalioTi of the real transaction, there is no enforceable con- 
tract (Lyh\ LfiL V. Chappell, [1932] 1 K. B. 691 ; 101 L. J. K. B. 
185; Jjancasshire Ijijans, Lid. v. Blade, [1934] 1 K. B. 380; 103 
L. J. K. B. 129). 

I’ho raemovaiiduin must indicate ])Iainly in what way the interest 
is calculated (Park field Trust, Ltd. v. Curtis, [1934] 1 K. B. 685; 
103 L. J. K. B. 609). 

The memorandum may be contained in more than one document. 
So where Iho mcmoranduiu stated that the loan was granted on the 
security of a promissory nolo, it was held that it might be proved 
hy oral evidence that at the time of the loan there was in existence 
a form of piomissory note ready for signature, and that, when this 
ovLdonce was given, the Court could read the two documents together 
as a complete memorandum of Iho contract (Beading Trust, Lid. v. 
Npr/o, [1930] 1 K. B. 492 ; 99 L. J. K. B. 186). So also where the 
loan was granted on the security of a bill of sale and the memoran- 
dum referred to ihc bill of sale, giving its date and value, and 
also set out the causes of seizure referred to in the bill of sale and 
said that a copy of the bill of sale was attached to the memorandum, 
end the copy was in fact attached, it was held that the memorandum 
and the bill of sale would be read together so as to constitute a good 
memorandum (Tooke v. Bennett ct* Co., [1940] 1 K. B. 150; 
109 L. J. K. B. 97). 

Tlie copy delivered to the borrower must be a true copy (Bennett 
a* Co., Lid. V. Simith, 47 T. L. R. 592). 

By s. 7 any contract made after the commencement of the 
Act for the loan of money by a moneylender is illegal in so far as 
it provides for payment of compound interest or for the rate or 
amount of interest being increased by reason of any default in 
the pa5unent of sums due under the contract. But pffovision 
may be made that in default of payment on the due date of any 
principal or interest, the moneylender may, until it is paid, 
charge simple interest thereon at a rate not exceeding the rate 
payable on the principal apart from any default, and such 
interest will not for the purposes of the Act be reckoned as 
interest charged in respect of the loan. 

By s. 8 a moneylender must, on reasonable demand in writing 
by the borrower and the tender by him of one shilling (or, if a 
copy of any document is required, of a reasonable sum) for 
expenses supply to him a signed statement containing prescribed 
particulars as to the state of the loan ((c) and a copy of any 
document relating thereto or any security therefor. If without 

(r) Le., tile fliiioiint of the principal, the rate of interest, and the amount 
of any payments already made and ol ever} sum due but unpaid or not yet due 
hill outstanding. 
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reasonable excuse a moneylender fails to comply with such a 
demand within one month, he will not while his default continues 
be entitled to recover any principal or interest due under the 
contract or to charge any interest. 

By s. 12 any agreement by a borrower to pay a moneylender 
any sum for costs, charges or expenses relating to the negotia- 
tions for or grant of a loan is illegal and any sum so paid is 
recoverable as a debt due to the borrower, or, if the loan 
completed, must be set off against the amount lent, which is 
be deemed to be reduced accordingly (y). 

(y) As to the limitation of time for procpcilings in respect of money lent by 
moneylenders, seo po&f, p. 200; and as to ashigunient of moneylenders' debts, 
hee post^ p. 2tMK 


$ S' 
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CHAPTER IV 
UNLAWFUL AGREEMENTS 

The term “ unlawful is used in two senses: (i) of agreements 
which are contrary to law as being illegal and punishable, and 
(ii) of agreements which are contrary to law in the sense that 
the law will not give effect to them or lend any aid to enforce 
them (fl). Agreements of both kinds are void, though they differ 
as to their effect upon collateral transactions. 

An agreement may be unlawful either at Common Law or by 
statute. There are, therefore, four classes of agreements which 
are void because they are unlawful, namely: — 

1. Agreements which are Illegal at Common Law; 

2. Agreements which are Illegal by Statute; 

8. Agreements which are Void at Common Law; 

4. Agreements which are Void by Statute. 

Section L — Agreements Illegal at Common Law 

An agreement is at Common Law illegal and void if either the 
promise or the consideration involves the committal of an illegal 
act or if the purpose of the agreement is to effect an illegal 
transaction (6). Accordingly, any agreement involving or tending 
to effect a criminal offence or cml injury is illegal and void, as, 
for example, an agreement to compound a felony (c) or to publish 
an indecent book (cf) or to defraud a third party (e) or an agree- 
ment to commit a fraud upon the public, as, e.g., by creating 
a fictitious market in shares (f). 

Section 2. — Agreements Illegal by Statute 

The making of an agreement or its performance in a particular 
manner may be illegal and ^oid because it is expressly declared 

^ (Ii) Moffui S.S. Co. \ . \Ti anifnj, 1 1^92] A. C., at pp. 39. W; 61 T.. J. Q. B. 

Thf* tiTih “ ill(»gal ' i*- .-.(.luetiim-x. though no; ijinte accurately, t>jjpiied to 
lioJli clafiscs of auncincuts. w llnnis <t Co. Hcathcote, fl^lS] 1 K. B., at 

P loi ; S7 J. K. B. rm. 

ih) Hi mum "s. Jntthutr, n V. Ii It. >61; 51 T.. ,T. B. 3t0; Wihl v. 
.ViWipsuM, [1911)1 2 K. h oil, L. I, K. IJ. 1983. 

ic) ii’iooA ^ Hook, 1„ R. 0 l!\ ''9; I 9 fj J. Ex. >0; Whitmore V. Farley , 
1.5 Ii. T. IK). 

(il) Poplett V. Storhlalt , 2 (*. ,5. 1*. 198; 31 R. R. 662. 

ie) Ikyhit \. Pho^phait St u ntp to . L. R. 10 Q B. 491; 1 Q. B. B. 670; 
11 L. J. y. IJ. )133;FaimtrC Mart. lAd. V. Milnr, [1913] A. C. 106; 84 L. J. 
P. i\ 33. 

if) Sioft V. Brown, Bociniq a Co.. [1892] 2 Q. B. 724; 61 L. J. Q, B. 738. 
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illegal by statute, as, e.g., agreements in contravention of ss. 5, 7 
and 12 of the Moneylenders Act, 1927 (g), or agreements which 
in contravention of the Truck Acts, 1881 to 1940, pro\'ide for 
the payment of wages in any manner other than in the current 
coin of the realm (h). 

But, even though the making or performance of a contract is 
not expressly declared to be illegal, it is nevertheless illegal and 
void if it is expressly or impliedly prohibited by statute (i). 

An example of express prohibition occurs in the Sunday 
Observance Act, 1G77. A contract made on Stmday is not void 
at Common Law (A;), but the Act provides that ** no tradesman, 
artificer, workman, labourer, or other person whatsoever (Z), 
shall do or exercise any worldly labour, business, or work of 
their ordinary callings (m) upon the Lord’s Day or any part 
thereof (works of necessity and charity only excepted) ”, and 
that every person being of the age of fourteen years or upwards 
so doing shall for every such offence forfeit the sum of five 
shillings. 

All contracts contrary to the provisions of this statute are 
illegal and void (n). 

It will be noticed that the Sunday Observance Act both 
prohibits and penalises contracts within its scope* Sometimes, 
however, a statute imposes a penalty but does not contain any 
express prohibition. This often occurs in statutes which penalise 
the carrying on of some business or profession by persons who 
are not registered or licensed, or the doing of some particular 
act in a manner contrary to prescribed regulations (a). In the 
consideration of such a statute the question is whether the Legis- 
lature, by imposing a penalty, meant to prohibit contracts made 
by unqualified persons or not in compliance with the statutory 

(g) Ante, pp. 166-169. 

(/ij Sec* Ktnijon v. Darwrn Cotton Manufacturing Co,, [19301 *2 K. B. 193. 
See also Bostel Brothers v. Httrlock, [1949] 1 K. B.'74; [1948] L. J. R. 1846. 
Cost of work innoct'ntly done in excess of a licence granted under a regulation 
of the Defence (General) Regulations, 1939, held not to be recoverable. 

(i) Cope V. Howlands, 2 M. & W., at p, 167 ; 6 L. J. Ex. 63; 46 R. R. 632. 

ih) Drury v. Defontaine, 3 Taiinl. 131. 

(/) These general ^\ordb are limited by the particular words preceding them 
and include only persona withm the clasieh specified by those words, and not, 
c.g., the driver of a f^tage coach (Sandiman v. Breach, 7 B. & C, 96; 5 L. J. 
K. B. 298; 31 R. R. 369), or a farmer (li. v. Cleworth, 1 B. & S. 927). But, 
subject to exceptions, the carrjnng on ot tbo business of a retail butcher on 
Sunday is prohibited and penalised by the Shops Act, 1950, and, subject to 
exceptions, the Sunday opening of all other shops by the same Act. 

(m) Scarf e v. Morgan, 4 M. & \V. 270; Drury v. Defontaine (ubi supra), 

(n) Simpson v. Nicholls, 3 M, & \V. 240 ; 7' L. J. Ex. 117; 49 R. R, 
686 . 

(o) Sec ante, Chapter III, Section 7. 
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conditions (p). In determining this question the following rules 
have to be applied (q): 

1. A penalty prhna facie implies a prohibition (r), 

2. This implication always arises (i) when, whether or not the 
statute is for revenue purposes, one of its objects is to protect 
the public or a particular class of persons, as for example by 
preventing improper persons from carrying on a business or by 
requiring that a certain kind of contract shall be accompanied 
by certain formalities; and (ii) when the penalty is a recurrent 
penalty, imposed as often as an act is done (s). 

Thus, in Victorian Syndicate v. Doit («), it was held that a 
contract by a moneylender who was not registered under the Money- 
lenders 'Act, 1900, was void on two grounds, namely, (i) because the 
object of the statute was the protection of the public, and (ii) be- 
cause the penalty was a recurrent penalty, imposed every time the 
monoylondor made a contract without complying with the Act. 

So also in Andctsoji, Ltd. v. Daniel (t), where a vendor of a 
fertiliser of soil within s. 1 (1) of the Fertilisers and Feeding 
Stuffs Act, 1906, failed to give the invoice required by that section, 
he was held to bo precluded from suing for the price, the statute 
imposing a penalty for failnro to give the prescribed invoice and 
its object being the protection of purchasers. 

Similarly in Be Mahmoud v. Ispnhani (w), a vendor of linseed 
oil was held to be precluded from enforcing the contract because the 
purchaser had not the licence required by the Seeds, Oils and Fats 
Order, 1919, the* object of the order being to protect the public. 

3. But the implication does not arise when the penalty is 
imposed merely for revenue purposes (a?), or when it is imposed 
once for all for failure to carry' on a business in accordance with 
statutory obligations. 

Thus, 111 Smith v. Mturhotid (y). a contract by a tobacco dealer 
was hold not to be avoided merely because his name was not 
painted over liis prenii.sos as ivijuired by statute, the penalty being 
imposed once for all for canying on business without having his 
namt* so jiainted, and not beniu imposed for each contract made. 


ip) Smith \. Mnirhootl U M. k \V., at p. fit: 15 L. J. Ex. 149; 09 E. E. 
7‘2t; Ltaroud \. liiUiktu, [IhOH 1 g. II., at \>. 117; 03 L. J. Q. B. 96. 

( 7 ) For u <lis»*iissioii (tl thfs* Idles, lie Mahmoud andlspahantt [19*21] 
2 K. B. 710; ‘JO L. ,r. K. B. 

(r) rope V. llowlamh, *2 & W , at p. 167; 6 L. J. Ex. 63; 16 E. E. 632. 

(V) Virtoiuin, #/<., Siindautf Dott, fltWol ‘2 Ch., at p. 630; 74 L. J Ch 
073; *21 T. Ij. H. 71*2; 03 L. T. 127. 

it) [10211 1 K. B. i;3b; 03 B. .r. K. B. 07. 

IM) rhi supra. 

ix) Cope V. Ilorriauds iubi supia\: Learoyd v. Bracken (uhi suvra) 

iy) Vbt mpra. ^ 
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Section 8. — Agreements Void at Common Law 
Sub-section 1. — Agreements contrary to public policy 

Although an agreement is not legal in the sense of being 
punishable, yet it is unlawful and void if it is contrary to 
public policy. It has many times been emphasised by the Courts 
that the paramount public policy is that people should fulfil 
their contracts. But public policy in the narrower sense 
means that there are considerations of public interest which 
require the Courts to depart from their primary functions of 
enforcing contracts, and exceptionally to refuse to enforce 
them’* (a). There arc certain classes of contracts which have 
been held void at Common Law on this ground, but their 
number should not be increased except “ in clear cases in 
which the harm to the public is substantially incontestable ” (6). 

The following are the chief classes of cases in which agree- 
ments have been held to be void on the ground that they are 
contrary to public policy: — 

1. Agreements contrary to morality. The chief instances 
of agreements which are void as contrary to morality are agree- 
ments relating to future illicit cohabitation. 

.i\ny agreement for future illicit cohabitation is void, even 
though under seal (c). An agreement to pay a sum of money 
in consideration of past cohabitation is founded not upon an 
unlawful consideration, but upon no consideration ; accordingl}% 
it is not an unlawful agreement, but is not binding (d) unless 
made under seal (r). 

A promise of marriage made by u man who, to the know- 
ledge of the promisee, was married at the time of making the 
promise is void as being an inducement to immorality (/). But 
this principle does not apply if at the time when the promise 
was made a decree nisi for the dissolution of the marriage had 
been obtained against the man by his wife, because the decree 

ia) Finder Y. St, John-Mtldmay, [1938] A. C., at p. UlO L. J. K. B. 
till. See also Dvn^fortl v. Royal Initurance Co,, | liKiS] A. <’. 5K(), A\hero .i 
(‘ontraotiial undt'rtakin^ l>v iitsiiiaiKe (*niupun\ to pay a hum (»1 iiioney to 
an assured’s reprps(‘ntdti\o m the event of bis djmi? b> hn own hand whiV 
sane after the expiration ol a \ear from the commencement of tho insuranc** 
waa held to be void as coutiar^ to public iiolicv. 

ib) fiySSl A. C., at p. 11.“ 

(c) See Ayerst v. Jenkins^ Ij. K. IC Eq., at p. 2h‘2; *12 L. J. C‘h. 600. 

(d) Beaumont v. Rteve, S Q, B. IHO; 15 L. J. y. B. 141. 

(e) Nyc V. Moseley, 6 B. & C. 133; 4 L. J. (o.a.) K. B. 178. 

(/) Wilson V. Carnley, [L90RJ 1 K. B, 729; 77 L. J. K. B. 594. Or, a- 
expressed by Lord Atkin in Fender v. St. John-Mildmay, [1938] A. C., at p. 
16, because such a promise tends to produce conduct which violates the solenm 
obligations of married life 
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nisi has put an end to the common home, to the consortium 
vitsp, to what are crudely called the conjugal rights (g). 
It has, however, been held that an agreement between a married 
man and a woman who knows that he is married is void 
although it is induced by his representation that he can and 
will obtain a decree of nullity (h). 

2- Agreements ousting the jurisdiction of the Court, as, for 
example, an agreement that parties to an arbitration shall be 
precluded from exercising the right given by the Arbitration 
Act, 1950, to require the arbitrator to state a special case for 
the opinion of the Court ({)• But while parties cannot agree 
to oust the jurisdiction of the King^s Courts, they can agree 
that no action shall be brought till the amount of liability has 
been settled by arbitration (k) or some other condition has 
been fulfilled. 

So where a ticket for a sweepstake in Trinidad (the sweepstake 
being there lawful) was sold subject to a condition that upon any 
dispute arising the decision of Ihe stewards of the Trinidad Turf 
Club was to be final, it was held that no action could be brought by 
a person claiming a prize luitil he had a decision of the stewards in 
his favour (0. 

An agreement to refer a dispute to arbitration under the 
Arbitration Act, 1950, does not oust the jurisdiction of the 
Court but merely enables the Court to stay an action if it is 
satisfied that there is no sufficient reason why the matter should 
not be referred in accordance with the submission to arbitra- 
tion (//?)» and the general principle upon which the Courts act 
is that, unless there are special circumstances, they invite the 
person who brings an action to comply with his contract and 
go to arbitration ” (/i). 

Where a contract contains a clause providing for the refer- 
ence to arbitration of any differences arising in respect of 
or ** with regard to ”, or under ” the contract or in any 
similar terms, and liability under the contract is disputed by 
one party on the ground that, in consequence of something 
arising outside the contract, there is no binding contract at 


(f/) A. , ii\ .M7 

(h) Sireijer v. [10,%] ‘2 Iv. W. JOS; 101 L. J. T\. B. 697. 

0) (* anuhoii \. noth, SrhmuU .< Co , [l‘>321 2 K. TJ. 478; 92 L. J. K. B 
HI; 127 1.. T. s21; Ss T, I.. K. 797, 

(h) [ 19221 2 K H., .It p. ISO; SMI \. Irtij/, 5 H. L. C. 811 ; 25 L. J. Bx. 
303; 101 11 H. 392 

I/) riputim \ VinMt, [19:iS1 A 33; 102 L. J. P. C. 118. 

(»i) 11 (lu). 6, i*. 27. 1 (1). 

in) Couar \. Hairs, ri92S) 1 K. B , al p. 199; 98 L. J. K. B. 1088. 
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all, he cannot set up the arbitration clause as a bar to an 
action by the other party (o). Where, however, ** the parties 
are at one on the point that they did enter into a binding agree- 
ment in terms which are not in dispute, and the difference that 
has arisen between them is as to their respective rights under 
the admitted agreement in the events that have happened, for 
example, whether the agreement has been broken by either 
of them, or as to the damage resulting from such breach, or 
whether the breach by one of them goes to the root of the 
contract and entitles the other party to claim to be discharged 
from further performance, or whether events supervening since 
the agreement was made have brought the contract to an 
end so that neither party is required to perform further 
then the difference is within such an arbitration clause (p). An 
arbitration clause is merely machinery for settling disputes and 
therefore survives the acceptance of a breach of contract as 
a repudiation thereof (g). 

8. Agreements tending to prejudice the State in its relations 
with foreign Powers, as, for example, intercourse with an enemy 
without licence from the Crown (r), or an agreement contrary 
to the obligations of national comity, e.g., an agreement made 
for the purpose of performing in a foreign and friendly country 
an act illegal by the law of that country (s). 

4. Agreements prejudicial to the public service or to good 
government. Thus, an agreement for the sale of a public office 
is void at Common Law (t). So also an assignment by a public 
officer of a pension is void, unless given to him exclusively 
for past services; if a pension is given not exclusively for past 
services but as a consideration for some continuing service, or 
the liability to some future service (u), or for the support of 

(0) Jureidini v. NatiomU ^tc.. Insurance Co., [1915] A. 0. 499: 81 L. J. 
K. B. 640. 

(p) Heyman v. Darwins, Ltd., [1942] A. C., ai p. 360; 111 L. J. K. B. 311. 

(g) Woolf V. CoUis Remocal Serciee, [1948] 1 K. B. 11; [1947] L. J. R. 
1377. 

(r) WUlison v. Pattesen, 7 Taunt. 1817; Esposito v, Bowden, 7 E. & B. 
763; 21 Ij. J. Q. B. 210; Rohson v. Premier Oil, etc., Co., Ltd., [1915] 2 Ch. 
133; 84L. J. Gh. 629. 

(s) Foster v. Driscoll, [1929] 1 K. B. 470; 98 L. J. K. B. 282; an agree- 
ment made between five per'jona to load a fthip with a cargo of whisky and 
convey it across the Atlantic to be sold in the tfnited States or at some' place 
from which it could be nin into the United States. 

(1) See Hopkins v. Prescott, 4 C. B., at p. 595; 16 L. J, C. P. 259 ; 72 R. R, 
647. There are also certain express statutory prohibitions. 

(tt) Wills V. Foster, 8 M. A W. 149. 
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some dignity (w), it is against the policy of the law that it 
should be assignable. So also an agreement by which a person 
is hired for money or valuable condderation to use his influence 
to procure some benefit from the Government is void as against 
public policy (a;). So also is an agreement to guarantee or 
undertake that an honour will be conferred by the Sovereign 
if a certain contribution is made to a public charity or if some 
other service is rendered (y). 

5. Agreements tending to the abuse of civil process, as, 
for instance, agreements in the nature of maintenance and 
champerty. 

Maintenance is rommittod whpnever a person unjustifiably 
assists the prosecution or defence of an action in which he has no 
interest, (hamperty is a foi-m of maintenance in which a person 
lends his assistance to eiiablo another to recover property in con- 
sideration of rfH'eivins? as his reward a share of the property in 
dispute. Both are torts and will be dealt with more fullj' 
later I'hey are also indictable misdemeanours, but in order to 
render an agreement void it is not necessary that it should amount 
to maintenance or champerty as a criminal offence (a). 

Similarly, any agreement tending to binder the administra- 
tion of justice is void, as, for example, an agreement where- 
under a person was paid money upon his undertaking not 
to appear upon the public examination of a bankrupt (b), or 
whereby one of the parties agreed not to disclose information 
given to him by the other party with regard to the commission 
by that party and other persons of a series of criminal offences 
against newspaper proprietors (c) or whereunder a person who 
had been ordered to find bail deposited money with his surety 
in order to indemnify him against any loss which he might 
suffer (d), by himself and other persons. 

This principle applies although the indemnity is given by a 
person other than the person bailed (c). 

(tr) I)ari*t v. Diihr nj Varlbotontfh. 1 Swanst. 71. 

U) Montrfiart \ Mendnu Moioi (ommmnU To., [10181 ‘2 K. B. 241; 87 
L. J. 1C. B. iN)7. 

(y) Pnrlnwm \. of {mhuhniu. Ltd. and Bani^on, [192.11 2 KB. 

I ; 9:i Ti. J. K. n. KMWi. 

(z) Post, Part n, ('haplei V, StK'tum 2. 

(a) Pice^ V. De Jtaimrdy^ [IWHj] 2 C\\. 137; 65 .1. < h. 666; cp. Reynell 

V. Sprye, 1 IV M. «Sl tr., at p. 677; 21 i.. J. Hi. 633; 91 11. K. 22:>. 

(h) Ktarlvy \. 2t Q. li. I). 712; 60 L. J. Q. B. 742. 

(c) Howard \. Odhatns Ltd., 1 10381 1 K. B. 1; 106 Ij. J. K. B. 675. 

(d) Herman Jtuchmr, 15 Q. B. D. 661; 54 L. J. Q. B. 310; 63 L. T. 94. 

(e) Coutolutated Rxptoration, etc., Co. v. Musgravc, [1900] 1 Ch. 37; 69 
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But a contract of insurance which protects the assured against 
the civil consequences of his negligence is not against public policy 
merely because it indemnihes him against the civil consequences of 
negligenco so great as to render him guilty of manslaughter (/). 

An agreement to compound a felony is a Common Law mis- 
demeanour, and is therefore void (g); an agreement to com- 
promise a misdemeanour is not a criminal offence, but is also 
void (h)y except in cases where the personal interest of the 
injured party is really alone in question and in which he has 
the choice between a civil and a criminal remedy, as, for example, 
in cases of assaults not of an aggravated character (i). 

Where, however, A justly owes a debt to B and gives B 
a security, the security is not avoided because the debt was 
incurred under circumstances which rendered A liable to 
prosecution and in respect of which B had threatened to 
prosecute (Jc). 

6. Agreements affecting the freedom or security of marriage. 

Any agreement which has a tendency to prevent a person 
from marrying at all is void (I). But, upon the analogy of con- 
ditions in restraint of trade, it would seem that a contract in 
limited restraint of marriage might be good, e.g., a contract 
against marriage with a particular class of persons (w), or 
against a second marriage (n)« 

On the other hand the Common Law Courts have in modem 
times held that any marriage brokage agreement, i.e., any 
agreement to procure or negotiate a marriage for reward, is 
against public interest and void whether the agreement is to 
procure marriage with one particular person or to effect intro- 
ductions to a number of persons for that purpose (o). 

(f) Tinline v. White Gross Insurance Co,, [1921] 3 K. B. 327; 90 L. J. 
K, B. 118; James v. British General Insurance Co., [1927] 2 K. !B. 311; 96 
li. J. K. B. 729. 

(g) Ante, p. 160. 

(fc) Collins V. Blantem, 2 Wilson 841; 95 E. R. 847; Keir v. Leeman, 6 
y. B. 308; 13 Tj. J. Q. B. 259; 9 Q. B. 371; 15 L. J. Q. B. 360; Windhill 
Local Board v. Viwf, 15 Ch. D. 351 ; 59 Tj. J, Cli. 608, 

(i) Keir v. Leeman (ubi supra); Fisher <f* Co. v. ApolUnari^ Co,, 10 Ch. 
297; 14 Ij. J. (’h. 500; Jone^ v. Merionethshire Building Suricty, [1892] I 
Ch. 173; 61 Tj. ,T. Ch. 138. 

(k) Flotocr V. Sadler. 10 Q. B. D. 572 (sec ante, p. 116). In this case it 
's\aB expressly iound that there was no agreement to compromise criminal pro- 
ceedings. 

(Z) Lowe V. Peers, 4 Burr. 2225. 

(m) Jenner v. Turner, 16 Ch. T>. 188; 50 L, J. Ch. 161. 

(n) Allen v. Jackson, 1 Ch. D. 399; 45 L. J. Ch. 310. 

(o) Hermann v. Charlesivorth, [1905] 2 K. B. 123; 74 L. J. R. B. 620. 
Until the beginning of the 18th century a marriage brokage contract was not 
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Agreements for a possible separation of husband and wife 
in the future are void, but an agreement for a separation which 
is intended to take place and does take place immediately is 
valid (p). And where, while a husband and wife are living apart, 
a deed is executed by them with the intention of bringing them 
together again, a provision therein which contemplates a possible 
future separation is not void (g). 

7. Agreements in restraint of a man’s liberty to carry on his 
trade or business. 

In the case of contracts in restraint of trade (r) two principles 
of the Common Law come into conflict, namely, freedom of 
trade and freedom of contract (s); that conflict, however, the 
law settles by refusing to enforce agreements when the right to 
bargain has been used so as to afford more than a reasonable 
protection to the covenantee (f). 

In the time of Queen Elizabeth (u) any agreement by which 
an individual was restrained from exercising his trade or calling 
was thought to be contrary to public policy and void. Gradually, 
however, it was recognised that in some cases an agreement 
in restraint of trade was legal if it was required for the protection 
of some lawful interest of the covenantee. 

But for such a covenant to be enforced it was required to 
be (i) for the protection of a lawful interest; (ii) limited in time 
and space; (iii) reasonable; (iv) for adequate consideration. 

The rule that the restraint must be limited in time was 
subsequently relaxed, though it was still thought that a restraint 

void at lav , but Equity would give relief to a party who had entered into a 
bond in pursuance of such a contract. 

(p) Cartwright v. Cartwright, 3 De Gr. M. & G. 989; 22 L. J. Oh. 841; 
Hindlay v. Marquis of Westmeath, 8 B. & G. S^O; 5 L. J. K. B. 115; 80 B. B. 
290; see also Hyman v. Hyman, [1929] P., at pp. 45, 46. 

(q) Re Meyrkrs SettlemrrU, [1921] 1 Oh. 311; 90 L. J. Ch. 162; 124 
Fj. T. 631. 

(r) The chief rule'? on Ihis hubjcct have been settled by the following cases, 
from which, except v^here reference is made to some other authority, the state- 
ments in the text are taken : Nordrnfelt v Maxim-Nordcnfelt Go., [1894] 
A. C. 635; 65 L. J. Ch. 908 (sale ol a business;. Mawn v. Provident, etc., 
Supply Co , ri913J A. (\ 721; 82 Ii. J. K. B. 1163; Herhert Morris, Ltd. v. 
Sajrelby, [1916] I A. ('. 688; 85 Tj. J. Ch. 210 (contracts between employer 
and eniployee). The etTeet of the last two cases is expressed in a senes* of 
propositions by Astbury, J., m the case of the Hepworth Manufacturing Co v. 
Ryott, ri920] I Ch., at p. 11 ; 80 L. J. Ch. 69. 

(s) [19161 1 A. C., at p. 699. 

it) [1920 1 1 Ch., at p. 11. 

(tt) l^’or the history of covenants m restraint of trade, see, in particular, 
the sp»*ech of Lord Herscliell, h.C. ([1894] A. C., at p. 641), and of Lord 
Macnairhten ([1894] A. at p. 564). 
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unlimited in space could not be reasonable, and was, there- 
fore, always void (of). But in the Nordenfelt Case it was settled 
by the House of Lords that there is no difference in principle 
between a general and partial restraint, and that even a world- 
wide restraint may be reasonable and valid. There is, there- 
fore, no longer any distinction in point of law between general 
and partial restraints (t/), and a restraint may be valid though 
unlimited in space or time, though the generality of time or 
space must always be a most important factor in the considera- 
tion of reasonableness (s), and the limit of space may have a 
bearing on the limit of time (a). 

The modem rule is this: “AH interference with individual 
liberty of action in trading and all restraints of trade of them- 
selves, if there is nothing else, are contrary to public policy, 
and are therefore void. That is the general rule. But there are 
exceptions: restraints of trade and interference with individual 
liberty of action may be justified by the special circumstances 
of the particular case. It is a sufficient justification, and, indeed, 
it is the only justification, if the restriction is reasonable — ^reason- 
able, that is, in reference to the interests of the parties concerned 
and reasonable in reference to the interests of the public, so 
framed and so guarded as to afford adequate protection to the 
party in whose favour it is imposed, while at the same time it 
is in no way injurious to the public ” (b). 

Since all restraints of trade are prima facie illegal, the 
covenantee must show the spedal circumstances entitling him 
to the protection of the restraint which he seeks to enforce (c). 

If that restraint affords to him nothing more than reasonable 
protection against something which he is entitled to be pro- 
tected against, then, as between the parties, the restraint is 
reasonable in reference to their respective interests, but, 


(X) [1894] A. C., at p. 661. 

(y) [1894] A. C., at p. 548. According to Lord Ashbourne (p. 557) and 
Lord Macnaghten (p. 564), there never was in law any distinction between 
general and limited restraints, but the former were invalid merely because no 
one thought that they could be reasonable. Lord Herschell (pp. 646-548) 
thought that there was a rule of the Common Law distinguishing particular 
from general restraints, but that it was inapplicable to modern conditions. 

(z) [1894] A. C., at p. 675. 

(a) 8ee e.g.. Fitch y. Dewes, [1921] 2 A. C. 168; 90 L. J. Ch. 436 (post 
p. 170. Where a restraint is limited in space the distance is measured as 
the crow flies " unless otherwise specified by the parties : Mouflet v. Cole 
L. R. 8Bx. 32; 42 L. J. Ex. 8. 

(h) [1894] A. C., at p. 665; further explained in [1913] A. C., at pp. 733 
739 ; 82 L. J. K. B. 1163; [1916] 1 A. C., at pp. 699, 700 ; 86 L. J*. Ch. 210. 

(c) Morns v. Saxelhy, [1916] 1 A. C., at p. 707, 716. 
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notwithstanding this, the restraint may still be held to be 
injurious to the public and therefore void (d). 

The onus of establishing that the restraint is reasonable rests 
upon the person who alleges that it is of that character, and the 
onus of showing that, notwithstanding that it is of that 
character, it is nevertheless injurious to the public, and there- 
fore void, rests in like manner upon the party alleging the 
latter (e). 


Ill till* ('list* of v. Snj'ftby, from which some of the fore- 

going stateiiieiils an* taken, the facts were as follows: The appel- 
lants won* the principal firm in England making certain kinds of 
inachiiiory aiul had branch offices in many towns. Their chief cus- 
tom(*i*s wore the .Vdinirfilty, the War Office, the Government Ord- 
nanco Factory, numerous fondgn and colonial Governments, and 
English and foreign railway companies. The respondent had been 
in their employment since he left school and was finally engaged by 
them as an engineer under an agreement containing a covenant by 
him that he would not for seven years after its termination 
engaged in a similar business in Great Britain or Ireland. There 
was no evidence that he ever came into personal relations with the 
appellants’ customers or that through any personal influence he 
could divert their custom to any other firm. There was a separate 
covenant binding him not to disclose any information that he might 
obtain with regard to the company’s affairs and customers and pro- 
viding that nil instructions, drawings, etc., which might come into 
his possession during his employment should remain the property 
of his employers. 'Fhere were no trade secrets which he could 
disclose, tlrhl, lhat the co\eiiant against engagement in a similar 
business was not reasonable and was contrary to the public interest. 

With this be compared the case of Fitch v. Drirps. Here 
the appellant had boon employed by the respondent, who was a 
solicitor, sinci* he was fifteen yeai-s old. He was articled at nine- 
teen years of age, and wdien ho was twenty-seven years of age 
bocamo managing cli*rk under an agreement which provided that he 
should not at any time after its termination be engaged as a 
solicitor ivi thill seven miles of the town in which the respondent 
practised. The evidence showt*d that he had a close personal contact 
with the clients, of whom, as managing clerk, he interviewed about 
50 per cent, //r/d, that the covenant did not exce<»d what was 
necessary for the protection of tin* covenantee and was not against 
public interest (/) 

The validity of a contract in restraint of trade is for the 
Court* ** Evidence cannot be given on the question of validity 
or of reasonableness, although evidence can be given as to the 

(d) [l‘J16I I A. C., at p. 70n. 

(c) Id., at pp. 700, 7ih. 

if) f 1021 “I 2 A. (’. loB: 91 L. J. Ch. 136. CompaiL Bon Ur ^ Lovegrove, 
[1921) I Vh. 612: \H) L. .7. (’li. 3)1. ’ 
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nature of the business and of the employment, and, I think, 
also as to any practice which is usual among business men as 
regards the terms of the employment . . . because what is usual 
is to some extent a guide in the consideration of the require- 
ments of the particular business ” (g). 

There must be some consideration to support a contract in 
restraint of trade, even though it is imder seal (h). But the 
Court will not consider in any particular case the adequacy of 
the consideration ; it is enough if there is “ a legal consideration 
and of some value” (t). 

Since the restraint is to secure no more than adequate pro- 
tection ” to the party in whose favour it is imposed it is necessary 
to consider in each particular case what it is for which and 
what it is against which protection is required (k). 

This principle is illustrated by the distinction drawn by the 
House of Lords in the cases of Mason v. Provident Supply Co., 
and Moms v. Saaelby between restraints imposed upon the 
vendor of a business and restraints imposed by an employer upon 
an employee. 

No one has an abstract right to be protected against com- 
petition per se in his business (?). But in the case of the sale 
of the goodwill of a business the vendor, in the absence of u 
restrictive covenant, could set up in the same kind of business 
in competition with the purchaser, though he could not solicit 
his old customers, or represent that he is carrying on the satne 
business as that which he has sold (m). A covenant excluding 
this is in conformity with public policy, because it protects the 
property which is sold, enabling the vendor to sell at the best 
price a business which he has built up by his skill and labour, 
and which but for such restraint would be useless and at the 
same time securing to the purchaser all that he has paid for (n). 

It is quite different, however, in the case of an employer 
taking a restrictive covenant from his employee or apprentice. 


(g) Per Viscount Haldane, Ij.C., [1918J A. C., at p. 782. 

(/i) Gravely v. Barnard, L. K. 18 £q., at p. 522; 43 L. J. Ch. 659; Collins 
V. Loi'ke, 4 A. C’., at p. 686; 48 L. J. P. C. 68. 

(/) Hitchcock y. Coker, 6 A. & E., at p. 457; 6 L. J. Ex. 266; [1894] 
A. (\. at p. 565; 11916] 1 A. C., at p. 707. Sco also Fitch v. Dcires {snpra). 
(/.) [1916] 1 A. C., at p. 708. 

U) [1916] 1 A. C., at p. 700. 

(TO) Trego v. Hunt, [1896] A. C., at p. 27 ; 65 L. J. Ch. 1. 

(w) [1913] A. C., at p. 788; [1916] 1 A. C., at p. 701. But, in an agreement 
Tor sale of a business, the subject of protection is only the business 'i\hich is 
hold and not any other existing branch or business of the purchaser w ith which 
the covenantor has never had any connection, and a restrictive eovcnanl cannot 
be wider than is necessary for the protection of the particular business sold : 
British Concrete Co. v. Schelf, [1921] 2 Ch. 563; 91 L. J. Ch. 114. 
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The goodwill of his business is subject to the competition of aU 
persons, including a servant or apprentice, who choose to engage 
in a similar trade* Accordingly such a covenant will not be 
upheld if directed merely to the prevention of competition, or 
against the use of the personal skill and knowledge acquired by 
the employee in his employer’s business. The only reason for 
upholding such a restraint is that the employer has some pro- 
prietary right in the nature of trade connection, or in the nature 
of trade secrets, for the protection of which such a restraint is 
reasonably necessary, having regard to the duties of the employee, 
and the extent to which he may obtain and misuse confidential 
information relating to his employer’s business or personal know- 
ledge of, and influence over, his employer’s customers (,o). 

Where a covenant is severable, part may be good though 
part is void. But this is possible only when the several parts 
are independent of each other, so that the severence merely limits 
the sphere of operation of the contract ; it is not possible where 
severance would alter the original meaning and effect of the 
agreement (p). 

Thus, in the case of AttivoaiJ v. Lamont, a person employed in 
<he tailoring department of a business with several departments 
covenanted that ho would not at any time within a radius of ten 
miles bo employed either in tailoring or in the business of any of 
the other <!e]mitments in which he took no part. It was held that 
the covoiiJint relating to tailoring could not be severed from the 
other covenants, because the object of the agreement was simply to 
pm’onl competition ; to effect this, a restraint as to every branch of 
tlu‘ business v.as necessary, and to strike out references to all but 
the tailoring business would alter the scope and intention of the 
agreement (/y). 

< )ti the other hnntl, ni the case of Putsman v. Taylor, the defen- 
dant was employed as manager and cutter by the plaintiff, who 
carried on business as a tailor at three places in Birmingham. He 
had covenanted lliat he would not, for a period of five years after 
the determination of his employment, (i) carry on any business 
similar to that of the plaintiff; (ii) enter the employment of a 
particular trade rival of the plaintiff ; (iii) be employed by anyone 
carryinu on a business similar to that of the plaintiff, either in 
Snow Jlill, Jlirniinghain (where he was actually employed), or 
within half a mile of oithiu* of the other places where the plaintiff 
carried on business. It i\as bold that the covenant not to be so 


io) (111101 1 A. C\, af i»p. 709, 710. 

ip) riW)l| A. (•., at p. ;>01; |I91;J] A. C., at p. 745. 

iq) (19201 I\. r>. 571 ; 90 Tj. J. K. H. 121. It was also held that, oven if 

the other ivstiainfs \\ere struck out, the restraint in respect of the tailoring 
business was loo wuh*. It was lurther pointed out that some earlier decisions 
on fieveiancc may require reconsideration; as to this point, see also Putsman v. 
Taylor, infra. 
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employed at Snow Hill was severable and could be enforced^ because 
the severance merely limited the extent or sphere of operation of 
the agreement, and did not alter its original meaning and effect, 
which was to protect the plaintiff against improper use by the 
defendant of knowledge acquired by him during his uraploynient (t). 

Since it is only some lawful interest of the covenantee that 
may be protected by a contract in restraint of trade, such a con- 
tract cannot be enforced against a former assistant by an 
unregistered medical practitioner who is practising in a manner 
which is made illegal by statute (s). 

An agreement by a combination of employers regulating the 
method by which business is to be carried on by its members 
may be void as being an unreasonable restraint of trade. 

Thus, a contract was made between eighteen mill owners by 
which they agreed to carry on their works, in regard to the 
amount of wages, the times of the engagement of workpeople, the 
hours of work, the suspending of work, and the general discipline 
and management of the works for twelve months in accordance 
with the resolutions of the majority of the owners. It was held 
that this contract was void as unduly restricting each owner’s 
power of carrying on business according to his own discretion (f). 

So also, where a combination of manufacturers was formed 
for the purpose of controlling prices, and the agreement made 
between them restricted the output of each member and provided 
that the members should sell only to certain firms (who were 
under no obligation to buy from any particular member), and 
only upon the terms and prices which should be fixed by the 
association, and provided no means by which a member of 
the association could terminate his membership, it was held that 
the restraint so imposed was unreasonable as between the parties 
and that the agreement was invalid at Common Law (u). 

But an agreement between several firms to divide between 
themselves the stevedoring business of a port was held not 
invalid, although it imposed a restraint upon the members of 
the association, such restraint being in the particular case partial 
and reasonable (a?). 


(r) [19271 1 K. B. 687; 96 L. J. K. B. 315. On appeal to fhi* Pourt of 
Appeal, it was held, wit lion I discuasing the question of aeverabihty, that, in 
the circnmataiices, the agreement aa a whole did not give an unreabonable pro- 
tection to the plaintiflF: [1927] 1 K. B. 741; 9G L. J. K. V>. 726. 

(s) Davies v. Makuna, 29 Ph. D. 596: 54 L. J. Ch. 1148. 

(t) Hilton V. Eckersley, 6 E. & B. 17. 

(tt) Evam d Co, v. Heathcole, [19181 1 K. B. 418; 87 L. J. K. B. 593. 

(«) Collins V. Locke, 4 A. C. 674 ; 48 L. J. P. C. 68. 
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A price maintenance agreement, t.e., an agreement between 
manufactureirs (y), or between a manufacturer and a wholesale or 
retailer dealer (s), made for the purpose of preventing goods from 
being sold at less than certain fibced prices, is not necessarily 
injurious to the public; on the other hand, unremunerative prices 
may be injurious to the public; as their effect may be to drive 
manufacturers out of business or to lower wages and so to cause 
unemployment (a). 

Such an agreement might, however, be injurious to the public 
if it was calculated to produce a pernicious monopoly by raising 
to an unreasonable extent the price of some commodity which 
the public were practically compelled to buy (b). 

But the burden of establishing that a contract is calculated 
to produce a monopoly or enhance prices to an unreasonable 
extent will be on the party alleging it, and if the Court is satisfied 
that the restraint is reasonable between the parties, the burden 
will be no light one (c). 

And, in considering what is reasonable between the parties the 
Courts will view restraints of trade which are imposed between 
equal contracting parties for the purpose of avoiding undue com- 
petition with more favour than they will regard contracts between 
master and servant in unequal positions of bargaining, and will 
as a rule regard the parties as the best judges of what is 
reasonable between themselves (d). 

Thus, in the raso of Palmolive i\u v. Freedman (f*), there was 
an agrociiioiit by >^hich the defeiiclaiii, in consideration of being 
allowfil to buy PalnioliM* snap from the plaintiff company at whole- 
sale prices and subject to wholesale trade discount, agreed not to 
^oll that soap, “howsoever acquired”, at less than 6d. a tablet. 
It was held that the* contract was not contrary to the public 
inteiv-t and that it was unreasonable between the parties, since 
it tlid not, as was th«* ca-'O in Front v. Heathrote (/), cover the 
whole trade of the defendant, or civatc a general restiaint, but only 
a restraint in respect of a serii^s of proprietary articles which the 
di'fi'iidanl necil not buy; moreo\er, since the parties wore on equal 
terms th«*re was no reason why llity themselves should not decide 
the conditions of the contract. 

(ij) Xoilh-lVesf Sail Ltd. v. Khetrolytu Mkah To., Ltd, flGLil A. C. 
m ; a‘J U ,J. K. :>;)(); lib L. T. Kj-i; m T. Fi. U. 313. 

(z) Pahmdivf Co., I Ad. v. Frfidman, rU)2i^i (’h. 2f>t; 97 L. ,T. Ch. 40. 

(a) fltlUl at p. lOfl. 

(b) |19*JhJ (’ll., at p. 2S2; Aft. -Cm. of Commonu'ealtli of .-iustraha v. 
.idelaide S.S. Co., Ltd., |19]3| A. C., at p. 790; 83 L. J. P. C. 84. 

(c) [1913] A. C'., at pp. 7%; 797. 

(d) [1911] A. C., at p. 171; jKnqhth Hop Growers, Ltd v. Dering, [1928' 
2 K. B., at p. 189; 97 L. J. K. B. 669. 

(e) [1928] Ch. 204 ; 97 L. J. Ch. 40. 
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But all covenants against competition are justifiable only when 
ancillary to some main transaction, contract or arrangement, and 
when necessary to render it eflfective. Accordingly, while an 
arrangement between traders to submit themselves to mutual 
restrictions in their common interests may be valid, a bare agree- 
ment against mere competition is not valid, for the liberty to 
trade is not an asset which the law will permit fa man] to barter 
for money except in special circumstances and within well- 
recognised limitations ** (g). Thus an agreement by which A, 
who in fact never had brewed beer, covenanted with B, who 
brewed beer only, that he would not for fifteen years be concerned 
in the brewing of beer, was held to be void as being merely a sale 
by A of his liberty to brew beer and a purchase by B of protection 
against the possible competition of A in the brewing of beer (h). 

Combinations of workmen for the purpose of raising wages or 
determining the hours of labour or otherwise interfering with the 
free course of trade are at Common Law governed by the same 
rules ( 0* 

Combinations by Trade Unions are now governed by the Trade 
Union Acts, 1871 to 1946 (k). By the Trade Vnioyi Act, 1876, as 
amended by ss. 1 and 2 of the Trade Union -let, 1913, the term 
“ trade union ” means any combination whose principal objects 
are the regulation of the relations between workmen and masters, 
or between workmen and workmen, or between masters and 
masters, or for imposing restrictive conditions on the conduct of 
any trade or business. 

By s. 3 of the Trade Union Art, 1871, the purposes of any 
trade union shall not, by reason merely that they are in restraint 
of trade, be unlawful so as to render void or voidable any agree- 
ment or trust. But, by s. 4, nothing in the Act is to enable 
any Court to entertain any legal proceeding instituted with the 
object of directly enforcing or recovering damages for the breach 
of any agreement between members of a trade union as such, 
concerning the conditions on which any members of such trade 

(g) Vancouver, r/c., Brnnng Co. v. Vaneouevr Breitenvs^ Lid., flOMll 
A. C. 181, at p. 192; 103 L. j. P. C. 58. 

(h) Id. 

(t) According to some authorities ronihiiiotions, whether of employers or 
workmen, w'ere illegal at Common Law as conspiracies. They were, at any 
rate, made illegal by various statutes. An Act of 1826 (6 Geo. 4, c. 129), how»- 
ever, repealed all earlier statutes, and with certain exceptions left such com- 
binations to be dealt with by the Common Law. See the judgment of Erie, J., 
in Hilton v. Eckersley (6 B.‘& B. 17), and of Crompton, J., in Walsby v. Anley^ 
3 E. & E. 616; 31) L. J. M. C. 121; 122 E. R. 823. 

(k) The Act of 1927 has been repealed by the Trade Disputes and Trade 
Unions Act, 1946, and the law is now as it was before 1927. 
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union shall set their goods, transact business, employ, or be 
employed (I). 

A contract \rhich is not in restraint of trade ” in the literal 
sense may be against public policy and void if it unduly fetters a 
man’s liberty of action and power to deal with his property. Thus, 
in a modem case, a contract between a moneylender and a 
borrower was held void which bound the latter never, without 
the consent of the moneylender, to change his residence, or bis 
employment, or to part with any part of his property, or to 
borrow any money or obtain credit, or incur any liability (m). 

And u contract which is not ab initio void as being ctmtrary 
to public policy may become void by supervening dreumstanees. 
Thus a contract by a debtor to pay a sum of money by yearly 
instalments was held to have become void because through a 
diminution of his salary the payment of such instalments would 
deprive him of his sole means of support (n). 

SuB-SKCnoN 2. — Agreements tainted by iUegedity or immorality 

A contract which is in itself legal, e.g., a contract for the sale 
of goods, may be void if it is made for the furtherance of or in 
pursuance of an illegal or immoral transaction. Accordingly 
“ any person who contributes to the performance of an illegal 
or immoral act by supplying a thing with the knowledge that it 
is going to be used for that purpose, cannot recover the price 
of the thing supplied ” (o). 

Thus, in Pmrrr v, Jirnohs (/>), it was held that coach-builders 
who supplied a brougham to a woman, knowing that she was a 
prostitute and tliat it was to be used by her for the purposes of her 
trade, could not recover the price. 

So also money lent for an illegal purpose cannot be 
recovered (q). 


(/) dec JSf/inx if Co. v. Ileathrote Oibi tiipra). But since such an agreement 
is neither void nor voidalilc, but onlv unenforceable by action, a debt created 
under It can be a good consideration fur a promise to paj impbed from a snbse- 
quunt account slated : id. 

f»i) IIcTUood V. Millar's Trading Co., 115)17] 1 K. B. 305 : 86 L. J. K. B. 
190. 

in) King v. Faraday and Partners, Lid., [1939] 2 K. B. 758 ; 108 L. J. E. B. 
689. Tt v\a< a!M> held that it was an implied condition of the contract that 
the debtor hiiould continue to have a salary big enough both to provide such 
instalments and to hie on. 

lo) Pcurci v. Bjoofct. li. It. 1 Es. 213. .it p. 217 ; 85 Tj. J. Ex. 134. See also 
Re Mahmoud and lymhant, 11921] 2 K. B.. at p. 725; 90 L. J. K. B. 821. 

(p) Vbi supra. 

{q) Carman v. Bryce, 3 11. & Aid. 179; McKinnell v. Rohtnson, 8 M. ft W. 

7 T. I Pv 110. 10 T; P ATO 
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So also the lessor of premises cannot recover the rent when 
he Imows that the lessee is the mistress of a man by whom he 
assumes that the rent will be paid (r). 

The same rule has been applied in a case (s) where, though 
the premises were not let for an unlawful purpose, they were let 
under an agreement drawn up for the purpose of deceiving an 
assessment committee as to the true rateable value of the 
premises (s). 

Similarly an agent has no rights against his principal where 
he is employed to carry out an illegal transaction (t). 

And any subsequent contract made for the purpose of carry- 
ing into effect an illegal agreement is also void. Thus a security 
under seal for the payment of money due under an unlawful agree- 
ment is void (u). 

It may be shown by extraneous evidence that a contract which 
on the face of it is perfectly legal is void because made with 
intent to violate the law. 'Where a contract is to do a thing which 
cannot be performed without violation of the law it is void. But 
in order to avoid a contract which can be legally performed on 
the ground that there was an intention to perform it in an illegal 
manner it is necessary to prove that intention (w). 

Thus, when premises are let for a purpose which may or may 
not be carried out legally, the agreement is not void merdiy 
because it is carried out illegally, for the lessor is entitled to 
presume that it will be carried out legally (x). 

But, if a transaction is merely void, collateral agreements are 
not invalid at Common Law. Accordingly a contract to pay 
money due under a void agreement is valid if made under 
seal {y) ; and if an agent is employed to make void contracts he 
is entitled to be indemnified by his principal against liabilities 
incurred by him in the course of his employment (z). Thus, in 


(f) Upfitt V. Wriffht, riOU] 1 K. B. S06; 80 L. J. K. B. 2S4. 

(() Alexander v. Rayton, [19361 1 £. B. 168; 106 L. J. K. B. 148. Bee also 
herg t. fiTodZer and Moore, [1937] 2 K. B. 168; 106 li. J.X B. 593. 

(t) Joftcplis V. Pehretj 3 B.» & C. 639; 3 Tj. J. K. B. 102. 

(u) Fisher v. Bridges, 3 E. & B. 642; 23 L. J. Q. B. 276; 97 R. R. 701. As 
to neflfotiable fleouriiies, soe post. Part III, Chapter VI. 

(to) Waugh v. Moms, L. R. 8 Q. B., at pp. 207, 206; 42 L. J. Q. B. 67. 

(a;) Strcalham Cinema, Ltd. v. McLauchlan, Ltd., [1933] 2 K. B. 331; 
302 L. J. K. B. 636. 

(y) Payne v. Mayor of Brecon, 3 H. & N. 679; 27 L. J. Ex. 495; 117 R. R. 
868; compare Beaumont v. Brrve (ante, p. 163). An action upon an account 
stated will not, however, lie if the original debt wae either unlawful or void, 
though it will lie if the debt was merely unenforceable by action (ante, p. 77). 

(z) Read v. Anderson, 10 Q. B. D. 100; 13 Q. B. B. 779 ; 53 U J. Q. B. 662; 
51 li. T. 65. The principle of this case still holds good, though its application 
to similar facts has been removed by the Gaming Act, 1892 (poet, p. 180). 
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a case decided before the Gaming Act, 1892, a commission agent 
was employed to make bets in his own name but, after the bets 
had been lost, his principal revoked his authority to pay them. 
The agent was a member of Tattersalls, and, in order to avoid 
the serious consequences of being adjudged a defaulter ”, paid 
the bets and sued his principal for the amount. It was held 
that, wagers being not illegal but merely void, the principal was 
bound to indemnify his agent against all payments made in the 
ordinary course of business and could not revoke his authority 
after he had as a matter of business, though not in law, become 
liable to pay the bets. Upon the same principle money lent 
to pay betting losses can be recovered by the lender, even though 
he knows the purpose for which it is borrowed (a). 

Section 4. — Agreements Void by Statute 
In some cases agreements, without being prohibited or 
penalised, are simply declared void by statute. The most im^ 
portant of this class of agreements are gaming and wagering 
agreements. 

Gaming and wagering contracts. — Gaming is playing at any 
game, whether of chance or skill, for money or money’s worth, 
which is staked by the players on the result of the game (b). A 
wager is an agreement between two parties that upon the deter- 
mination of some future uncertain event or some doubtful issue 
one party shall win from the other a sum of money or other 
stake, neither of the contracting parties having any other 
interest in the contract than the sum or stake he will so win or 
lose (c). 

Most of tho defimiions found in the authorities relate only to 
future uncertain events, but a wager may of course be made upon 
any question in relation to which parties are at issue, whether it 
relates to future, prohcnt or past events as, e.g., a wager upon the 
sex of a third person (</), or whether an unmarried woman has had 
a child (e)j or as to the result of a horse race already run (/). 

(а) Hill V. For, t H. & X. ;}59; Re O'Shea, ex p. Lancaster, [1911] *2 
K. B. 981; SI L. J. K. B. 70. 

(б) R, V. Ashton, 1 K. & B. 23 L. J. M. C. 1; 93 R. E. 138; Dyson v 
)fawn, 22 H. D. 351; 58 L J. M, C. 65; Lockwood v. Cooper, [1903] 2 
K. B. 128; 72 h. J. K. B. fiOO. 

(c) Thaeker v. Hanlif, 1 B. T) 6S5; 48 L. J. Q. B. 289; Carhll V. Carhohe 
Smoke Ball Co,, flh93| 3 Q. B., at p. 490; 63 L. J. Q. B. 257; Forget v. 
Ostigny, f 1896| A. at p. 326; L. J. P C. 62. For the expression “ doubt- 
ful issue ”, see Alt Gen \. Lumheon and SporU Club, [1929] A. C., at p. 405; 
981 j. J.K. B. 359. 

(d) Da Costa v Jone^, 2 Co^\p. 729. 

(Cl Ditchburn v. Goldsmith, 1 Camp. 152. 

(jO Pugh V. Jenkins, IQ B 631; 10 L. J. Q. B. 201. 
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To constitute a gaining or wagering agreement it is essential 
that it should contain the element of gaming or wagering as 
between the parties and that each party may under it either win 
or lose ; if it is not an agreement by way of gaming or wagering 
between the parties or if either of the parties may win but cannot 
lose, or may lose, but cannot win, it is not a wagering 
contract (g). 

At Common Law a gaming or wagering contract was not void 
xmless of such a nature as to contravene public policy, as, for 
instance, if tending to the injury or annoyance of others, or to 
outrage decency (h). 

By various statutes, the list of which begins at an early date 
and is continually being extended, certain games and certain 
ways of gaming and betting have been made illegal and punish- 
able (i), so that, as has been already pointed out, any contract 
connected therewith is necessarily void. It is outside the scope 
of this book to discuss illegal gaming and wagering and, except 
where special reference is made to illegality, this section deals 
only with gaming and wagering contracts which are made void 
by statute. 

By s. 18 of the Gaming Act, 1845, it was provided that all 
contrcLCts or agreements by zeay of gaming or wagering shall be 
null and void^ and that no action shall be brought to recover 
any sum of money or valuable thing alleged to have been won 
upon any wager, or which shall have been deposited in the 
hands of any person to abide the event on which any wager 
shall have been made; provided always that this shall not be 
deemed to apply to any subscription, or contribution, or agree- 
ment to subscribe or contribute, for or towards any plate, prize, 
or sum of money to be awarded to the winner or winners of any 
lawful game, sport, pastime, or exercise. 

A contract based on forbearance to request TattersalPs Com- 
mittee to report the loser has been held by the House of Lords 
to be a contract to pay what the committee had ordered the 
loser to pay and therefore a contract to pay money won on 
wagers on horse races and as such void under the Act (k). 


(g) Sec cases cited in note U ) and Ellesmere {Earl) v. Wallace, FlD^Ol 3 
; 98 L. J. Ch. 177 ; 1 10 L. T. 6*28 ; 15 T. L. R. 23S 


(h) See, e.g., Da Costa v. Joiies {ubi supra); Dtiehburti v. Goldsmith (vhi 
supra), 

(t) See Hampden v. Walsh, 1 Q. B. D., at p. 392; 16 h. J. Q. B. 228; Jenks 
V. Turpm, 13 Q. B. D. 606; 63 Tj. J. M. C. 161, and Harris and Wikhere’s 
Criminal Law, Book 11, Chapter 5, 

(fc) Hill V. Wtllam Hill (Park Lane), Ltd., [1949] A. C. 630, overruling 
Hyams v. Stuart King, [1908] 2 K. B. 696; Buhh v. Yelverton (1870), L R. 
9 Eq. 471 ; and Goodson v. Baker (1908), 98 L. T. 416. 
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By the Gaming Act^ 1892, it was further provided that any 
promise, express or implied, to pay any person any sum of 
money paid by him under or in respect of any contract or agree- 
ment rendered null and void by the Gaming Act, 1845, or to 
pay any sum of money by way of commission, fee, reward, or 
otherwise in respect of any such contract or of any services 
in relation thereto or in connection therewith, shall be null and 
void, and no action shall be brought or maintained to recover 
any such sum of money. 

The first of these Acts dealt merely with wagering contracts 
themselves and, since it merely made them void and not illegal, 
did not avoid collateral transactions. Therefore money paid in 
discharge of the betting debts of another person was recover- 
able (Z), and, as between principal and agent, the agent did not 
lose his rights against his principal because he was employed for 
the purpose of betting (7n). If, however, a principal employed 
an agent to make bets which the agent failed to make, the 
principal could not maintain against him an action for damages 
for breach of contract, because the agent was employed to enter 
into contracts which, if made, would have been void and the 
performance of which could not have been enforced (w). And 
if a bookmaker by mistake overpays a backer he cannot recover 
the amount so overpaid, because in order to ascertain whether 
an overpayment was made the Comrt would have to investigate 
betting accounts and to sot off winnings against losses as if they 
were items in an account relating to legal transactions (o). 

But the Gaming Act, 1892, also makes void collateral con- 
tracts. Thus, 

an arbitration clause which is paii of a contract by gaming or 
wagorinij; is void (p). 

A, at the request of B, pays B’s botting debts. A cannot recover 
the ai»iount from B, since the payments were made in respect of ” 
a contract void under the Gaming Act, 1845 (q). 

A advances money to B as his partner in order to make bets on 
their joint acconni. I^he bets are lost and paid by B. A cannot 
recover half the loss from B (r). 

{h aruf \. HiUinqi, l»3 ( . V». (n.s.) 310; 137 lb B. 528. 

(w) Urad And* non (antf, p. 177). 

(»i i’olun V. KillriL 22 Q. H. P. ObO; 60 L. J. Q. B. 241. 

(o) MoH/an \. Is/ic/o//, I l‘)3s] 1 K. B. 19; 106 Ij. J. K. B. 544, 

(p) ljt( (fo(). lAd, V. Duhnintj (Lord), [19271 1 Ch. 300 ; 90 L. J. Ch. 174. 

(q) Tatam \. lUivt, [1893| 1 (^. B. 779; 62 L. J. Q. B. 30; 67 P. T. 683. 
In tiiM case il ^^as boid by WilK, J., that this rule applies whether or not A 
was eiiiplo\e»l to make the hets, and apparently whether or not A knew that the 
debts weie Jbi beU. This dictum was, however, dissented from by Fletcher 
Moulton, L.J., in 21 yams v. Stuart King, [19081 2 K. B., at p. US: 77 L J 
K. B. 791. 

tr) Saffery v. Voi/cr, f 1901] 1 K. B. 11; 70 L. J. K. B. 145; 83 L. T. 894. 
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A agioes to fight B for stakes to be deposited with a stakeholder. 
A borrows his stake from C on the terms that it is to be repaid on)^ 
if he wins. A wins and gets the stakes, but refuses to pay. C 
cannot recover his loan from A (e). 

But if an agent is employed to make bets, which are won 
and received by the agent, the Act does not prevent the prin- 
cipal from recovering the same from the agent as money received 
on his behalf (t). 

Nor does it prevent the recovery of money lent to pay 
betting losses (u). 

It has not yet been decided whether since the Gaming Act, 
1802, money lent in England for the purpose of making bets in 
England, but repayable at all events, can be recovered by the 
lender (a). But money lent in a country where gaming or 
betting is recognised by law, for the purpose of gaming or 
betting there, can be recovered in England (b). 

• By s. S of the Betting Act, 1858 (c), it is provided that it 
shall be illegal to keep any house, office, room, or other place 
for the purpose of betting with persons resorting thereto, and 
therefore any contract in contravention of the Act woxdd be 
void because illegal (d). 


(s) Carney v. Plimmer, [18071 1 Q. B. 631; 66 L. J. Q. B. «8, 

(i) Dr Mattoit v. Benjamin, 63 Ii. J. Q. B. 216. Bee aliw Cheshire A Co. ▼. 
Vaughan Brothers <6 6'o., [L920] 3 K. B., at p. 249; 89 L. J. K. B. 1168. 

(h) Re O'Shea, ex p. Lancast&r, [1911] 2 K. B. 981; 81 L. J. K. B. 70. 

(a) It is subiniitod, however, that it can be recovered nnlesn it is lent under 
a contract between lender and borrower that it Is to be applied for makinfr bets, 
or is lent for gaming which is within the Gaming Act, 1710 (Carlton Hall Club 
y. Laurence y [1929] 2 K. B. 153; 98 L. J. E. B. S05; see post, p. 185), or 
which is illegal (Cannan v. Bryce*, McKinncU v. Robinson, ante, p. 176). 

(b) Saxby v. Fulton, [1909] 2 K. B. 208; 78 L. J. K. B. 781; 101 L. T. 179, 
following Quarrier v. Colston, 1 Ph. 147; 65 B. B, 351; SooiM, etc., du Paris 
Plage v. Baumgart, [1927] W. N. 78; 96 L. J. K. B. 789; 136 L. T. 799 ; 48 
T. L. B. 278. But a security given for such a debt is given for an illegal con- 
sideration within s. 1 of the Gaming Act, 1835; see Moults v. Otoen, post, 
p. 185. 

(c) By the Bacecourse Betting Aet, 1928, it is provided that nothing in the 
Betting Act, 1853, shall a][)ply to any approved racecourse ** or any act done 
thereon on the days on which horbe races, but no other races, are run thereon. 
The Act also establishes a Racecourse Betting Control Board, and makes it law- 
ful, eubj(‘ct to certain conditions, (i) for this Board or any person authorised by 
them, to sot up and operate on an;]^ approved racecourse a lotalisator for the 
purpose of effecting betting transactions on borse races only, and only on days 
when horse races, but no other races, take place on the racecourse; (ii) for any 
person to elTect betting transactions by means of a tolalisator lawfully operated. 
The use on a dog-racing track of a totalisator for betting on dog races on licensed 
dog racecourses is also, subject to condiiioiib, permitted by Part I of the 
Betting and Lotteries Act, 1984. 

(d) As to what coustitutes a ** place " upon a racecourse, see Powell v. 
Kempton Path Racecourse Co., [1899] A. C. 143; 68 L. J. Q. B. 392. 
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But the business of a bookmaker is not illegal if it is carried 
on in a manner which does not infringe the provisions of the 
statute (e), and in such a case an action can accordingly be 
maintained by one partner in a bookmaker’s business against 
the other partner for an account of the profits of the partner- 
ship (/), but the plaintiff will not be entitled to claim contribu- 
tion in respect of any losses paid by him (g). 

Stock Exchange transactions , — ^Where a speculator employs 
a broker on the Stock Exchange to effect contracts for the 
sale or purchase of stock according to the rules of the Stock 
Exchange for delivery on a future day, the contract between 
them is not illegal or void merely because it is the intention 
of both parties that the speculator shall not be called upon 
actually to deliver or accept such stock as may be sold or 
purchased, but only to pay or receive, as the case may be, the 
difference between the price of the stock on the day of the sale 
and the price on the day named for delivery (h). If, however, 
the broker is not employed to make contracts for the sale or 
purchase of stocks, but the agreement between him and the 
speculator is that the latter shall merely pay or receive 
differences, this, though not illegal, is a void agreement (i), 
even although there is superadded to the contract a provision 
that, if required, the stock shall be actually delivered, or actually 
taken up (k). 

It is for the jury to say whether a contract relating to 
dealings in stocks and shares is intended by the parties to be a 
gambling transaction between them in differences or a bona fide 
sale and purchase of shares, and the Court will not ordinarily 


) .Irjjretf v. Bamford, I 2 K. B. 351 ; 00 L. J. K. B. 664. Roe also 
IFumphny v. Wilson, lo L. H. 635. B\ ss. 11 and 12 of the Betting and 
Ijottorios Aot, 1231, the ooinpur of a licensed dog racecourse is bound to pro- 
Mdc for hookiiiakrrs spare on the track for carrying on bookmaking while a 
totalisalor is hcini> operated, though nothing ib to prevent the operation of the 
netting Alt, 1S53, in resjvci ol the e\rhisi\e use by a bookmaker of any per- 
luaiieni structure oi any posit ion spniaiU apptopnated to his exclusive use. 

I/) Thuaitvs V. (\}iiltluraitc, [1^96] f Ch. 196; 65 L. J. Ch. 283; Brookman 
\. Malhtr, 29 Ij. T. 276. The of Thomas v. Deijy 24 T. L. R. 272, cannot 
no supper toil, sci* A’cr n \. Burt , (191 1 1 2 Hi. 98; 83 L. J. Ch. 866. In the last 
rase it was hold that, on taking an account betuoen bookmakers, the defendant 
might obiocf to lopajing anything n presenting profits. See, ho\\evor, De 
Matios \. Itenpimin (auh , p. 181, iioti (M 

(f/» Saljtnj V. Mayer, aiitt, p. 189, nnti (/). 

ih) Thtuhfi Hardy, Tluuktr v. Wheatley tl879 i 4 Q. B. D. 685; 48 L. J. 
Q. B. 2S9; lit p. Iloifirs, n lingers (LssO), 15 Ch. D. 207; Forget V. Ostigny, 
[18951 \. r. MS; 61 I. J. P. t’. 62. 

0) Brr Brumw.ll. J..J , in Tluukrr \. Hatdy (1879), 48 L. J. Q. B., at 
p. 296. 

(k) Hr Git ot , rr p. Tiustrt , L18t}91 1 Q. B. 791 ; 68 L. J. Q. B. 509. 
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interfere with the finding of the jury (Z). The point to be con- 
sidered is whether, as between broker and speculator, it is a 
wager in differences or whether the broker is employed as 
broker for the purpose of making, on behalf of the speculator, 
genuine contracts in which his gain consists only in the com- 
mission which he is to receive, even though he may know that 
the speculator is merely gambling and such genuine contracts 
are only intended by him and the speculator to be a means by 
which the speculator may gamble (m). 

If the transaction is held to be a contract by way of gaming 
and wagering, it has been decided that securities deposited by 
the client with the stockbroker by way of ** cover can be 
recovered back by the client, because they are not deposited 
to abide the event but as security against a debt which may 
arise (n). If, however, money is deposited in a similar way, 
and is actually appropriated in payment of losses, it cannot be 
recovered back (o), though, where there are no losses or the 
losses have not exhausted the deposit, it is otherwise (p). 

Deposits with a stakeholder, — ^Where parties to a wager 
deposit the amounts of their bets with a stakeholder to abide 
the result of the wager, either party may, at any time before 
the stakes are paid over to the winner, repudiate the transaction 
and is not then prevented either by the Gaming Act, 1845, or 
the Gaming Act, 1892, from maintaining an action to recover 
his own deposit from the stakeholder. 

Thus, in Diggle v. Higgif (g), A and B agreed to walk a match 
for £200 a side and each deposited with a stakeholder the sum of 
£200 to ho paid to the winner. A won, but before the stakes were 
paid to him B claimed his deposit from the stakeholder. Held, 
that the agreement was a wa^er, that B had paid his money under 
a contract that was void and was entitled to recover it. 

In 0\Sullivan v. Thomas (r), upon similar facts, it was argued 
that the law had been altered by the Gaming Act, 1892, and that 
the deposit was not recoverable because it was “money paid*’ by 
the plaintiff under or in respect of a wagering contract. Held, 


(/) UnnKrsal Stotb Kxrhangt v. Strachan (No. 1), Li896] A. C. 166; 65 
L. J. Q. B. m. 

(m) Bee Bunwlt \. Sanker, 11 T. L. li. 660; Weddle^ Beck Co, \, 
Ilarkelt, 110201 1 K. B. 321; 98 L. J. K. B. 213. 

(M) r^arerffal Stock Esrrhange v. Strachan (uhi supra), 

(o) Slraihan v. Universai Stock Exchange (No, 2), [1805] 2 Q. B. 697; 65 
L. J. Q. B. 178. 

ip) He Cronuure, ex p, Waud, [1898] 2 Q. B, 383 ; 67 L. J. Q. B. 629. 

2 Ex. 1). 422; J6 L. J. Ex. 721 ; see aJso Hampden v. \Vaj[sh, 1 Q. B. D. 
189; 45 h, J. Q. B. 238. 

(r) O'Sulhvan v. Thomas, [1895] 1 Q. B. 698 ; 64 L. J. Q. B. 308; affirmed 
by Burge v. Ashley and Smith, Ltd,, [1900] 1 Q. B. 744; 69 L. J. Q. B. 536. 
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that the expression “money paid” does not cover a sum so 
deposited with a stakeholder. 

But in consequence of the Gaming Act, 1845, the vrinner of 
the v^ager cannot recover the stakes from the stakeholder or 
loser (s), nor can the loser maintain an action against the stake- 
holder for the amount of his own deposit if, without any dissent 
on his part, it has been paid to the winner (t). 

Where two parties deposit money with a stakeholder to abide 
the result of a wager upon a lawful game or match between 
themselves, their deposits are not within the proviso to s. IS 
of the Gaming Act, 1845, as subscriptions or contributions 
towards a sum of money to be awarded to the winner, for the 
proviso only applies to contracts which never did or could fall 
within the earlier part of the section (te). 

But a contract between a club and persons who nominate 
horses for a sweepstake promoted by the club and agree to pay 
entrance fees in respect of the horses nominated, is not a con- 
tract by way of gaming or wagering, even though the prizes 
are in part composed of the entrance fees, because there is no 
bet between each nominator and the club; accordingly, if 
entrance fees are not paid by a nominator in pursuance of his 
agreement, the club can recover them by action (a). But a 
club sweepstake on the result of a race when the winner is 
ascertained by chance, i.e., the luck of the draw, is a lottery 
and illegal (b). 

Gaming debts and bonds and securities therefor^, — ^By the 
Gaming Act, 1710, all notes, bills, bonds, or other securities, 
the whole or any part of the consideration for which is for any 
money or other valuable thing won by gaming or playing at 
any game (c) or by betting on the players, or for repaying any 
money knowingly lent for such gaming or betting, or lent or 
advanced at the time and place of such play to any person 
gaming, playing or betting, were made void. 

But by s. 1 of the Gaming Act, 1885, all such securities are 
deemed to have been made, drawn, accepted, given, or executed 


(s) Diygle v. Higgs (uhi supra). 

(t) Howson V. Hancoch, 8 T. K. 575; see also Hasleton v. Jackson, 8 B. & 
0. 221; 6 L. J. K. B. 318; 22 R. It. 369. 

(u) Dtyiflc V. Htggs (ubi supra); Ellesmere (Earl) v, Wallace, [19291 2 Ch. 
1; 98 L. J. Ch. 177. 

fa) Elleitmcrc (Karl) v. Wallace (itbi supra). 

15) Id., [19201 2 Ch., at p. 46. 

fa) A horse race is a “ game ” (Woolf v. Hamilton, [1898] 2 Q. B. 837; 67 
L. J. Q. B. 917); so also, apparently, is cricket (Haikell v. Hill, [1921] 

K. B., at p. 163; 90 L. J. K. B. 1322), 
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for an Ulegal consideration. The result of this Act is that if a 
bill of exchange, cheque or promissory note is given by A to B 
for a consideration within the Act of 1710, no action can be 
maintained thereon by B or by anyone but a holder in dm 
course (d). 

If, however, a bill of exchange, cheque or promissory note is 
given by A to B for a consideration which is not illegal within 
the Acts of 1710 and 1835 but is merely void imder the Gaming 
Acts, 1845 and 1892, it is simply given for no condderalion, 
and, although in this case also no action can be maintained 
thereon by B, the amount thereof can be recovered by any 
subsequent holder for value, even though he had notice of its 
origin (e). 

Where an English cheque is given in a foreign country fenr 
money lent for gaming in that country the Gaming Act, 1885, 
applies to the cheque even though the gaming is legal by the 
law of that country (/); but an action can be brought upon 
the consideration for the cheque (g). Where, however, the 
cheque is given for money lent for gaming in England within 
the Gaming Act, 1710, that Act also avoids the consideration 
for the cheque (h). 

A promise to pay the amount of a lost wager is enforceable 
if there is a new contract for valuable consideration. Thus an 
action has been held to be maintainable on a cheque given by 
the defendant in payment of lost bets and in consideration of 
the withdrawal of a complaint to his club (i). But the mere 
giving of time for payment (k) or a promise to forbear from 
suing if payment is made by instalments (1) is no consideration 
for a fresh promise to pay (k). 

Section 6. — Consequences of Unlawfulness 

7(11010 an agreement is unlawful the Court must, as a general 
rule, refuse to enforce it, even though the objection that it is 

(d) Bills of Exchange Act, 1882, ss. 29, 30. 

(e) Bullen & Leake (3rd ed.), p. 689; Fitch v. Jones, 5 E. & B. 245; 23 
L. J. Q. B. 293; 103 B. E. 455; Ulley v. Bankin, 56 L. J. Q. B. 248 ; 56 
L. T. 814. 

(f) Moults V. Otoen (post, p. 186). 

(g) See cases cited, ante, p. 180, note (o). 

(/i) Carlton Hall Club v. Laurence, [1929] 2 K. B. 153; 98 L. J. K. B. 305; 
140 L. T. 634 ; 46 T. L. E. 196. 

(i) Re Browne, ex p. Martingcll, [1904] 2 K. B. 133 ; 73 L. J. Ch. 446. See 
now Hill V. William Hill (Park Lane), Lid,, [1949] A. C. 630. 

(k) Chapman y. Franklin, 21 T. L. B. 515; Ladbroke d Co. v. Buekland, 
25 T. L. B. 55; Re Comar, ex p. Ronald, 52 S. J. 642. 

(l) Poteliakhog v. Teakle, [1938] 2 K. B. 816; 107 L. J. K. B. 679. 
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void comes from the person guilty of the unlawfulness (m). And 
if the evidence shows that the agreement is unlawful the Court 
must itself take the objection (n). Where, however, an agree- 
ment is not ab imtio illegal and may be performed either in a 
lawful or an unlawful way and the defendant, without the 
knowledge of the plaintiff, has elected to perform it unlawfully, 
he cannot plead its illegality (o). But where for the protection 
of the public a statute regulates the i)erformance of a contract 
and imposes a penalty for breach of its regulations, a contract 
performed in a mode which violates these regulations cannot 
be enforced by the party guilty of such illegal performance, and 
it is immaterial that the contract was not ab initio illegal and 
might have been performed by him in a legal manner (p). 

The legality of a contract is determined by the law which 
governs it (7). Accordingly a contract which is valid by the 
law of the country where it is made may usually be enforced in 
this country, although it is void by English law (r), unless it 
conflicts with what are deemed in England to be essential public 
or moral interests (s), or is an agreement for the performance 
in England of something which would violate English law (t). 

Thus, money lent for the purpose of gaming in a foreign 
country, the gaming being lawful in that country, is recoverable in 
England (tz). 

But a contract valid by the Jaw of the country where it was 
made will not be enforced if it was procured by improper moral 
coercion (s). 

Nor will a contract that is valid where it is made be enforced 
if it involves the performance in England of a champertous 
agreement (t). 

But where the rights of the parties to a security for a debt 
are to be ascertained by the law of England, the security cannot 
be enforced in England if it is void by English law. 

Thus, in Moults v. Owen (a), the defendant gave the plaintiff in 
Algiers, a chequ e to secure money lent by him to the defendant for 

(m) He Mahmoud and Ispahani, ri‘>2l| 3 K. B. 710, at p. 729; 90 L. J. 
K. B. h21. 

(n) Ihtd., arnt sco Montefion \, Menday Votot ('omuonentx To., [1918] 2 
K. R. 211; h7 L. ,1. K. R. 007. 

fo) He Mahmoud and I^pahant (ubi *tupra). 

(p) Andtreon, Ltd, v. Daniel, [1021] 1 K. R. 138; 03 L. J. K. B. 97 
(ante, p. 162). 

(q) Ante, p. 92. 

(r) Santos v. Hhdtfe, S P. R. (n.s.j ; 29 L. J. C. P. 348; 125 R. R. 919: 
Sajrby v. Fulton, 1 1900] 2 K. B. 2(KS; 7.s L. J. K. B. 781. 

(v) Kaufman v. (lenon, \ 1004] 1 K. B. 591; 73 L. J. K. B 320. 

it) Gnll V. Levy, 16 V. B. In.s.) 73; 139 R. R. 414. 

(u) Saxby v. Fulton {ubi *tupra\. 

ia) [10071 1 K. H. 710; 76 L. J 7C. R 396: 90 L. T. 696; 23 T. L. R. 348. 
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gaining, the gaining being legal in Algiers and the consideration for 
the cheque being valid by French law. The cheque was an English 
cheque, drawn on an English bank and payable in EngUiniL Held^ 
that the rights of the parties in the cheque must be governed by 
English law ; that the cheque must therefore bo deemed to have been 
given for an illegal consideration within s. 1 of the Gaming Act, 
1836 (ante, p. 184) ; and that the plaantiff could not recover upon 
it in this country. 

When a contract is in itself legal, but one of the parties, 
without the knowledge of the other, has entered into it for 
the furtherance of an illegal transaction, the innocent party is 
not thereby prevented from recovering any money due to him 
imder the contract. 

Thus, the vendor of goods bought for immoral purposes is not 
disentitled to recover the price if he did not know the purpose for 
which they were bought (b). And a lessor of premises is not pre- 
vented from recovering the rent because, without his knowledge, the 
lease is taken for the purpose of carrying on an illegal enter- 
prise (c). 

If he discovers the illegal intention of the other party, he 
may rescind the contract while it is still executory ; but if after 
discovering such illegal intention he executes his part of the 
contract, he is not entitled to enforce payment (d). 

A contract may be partly good and partly bad. “Where 
you cannot sever the illegal from the legal part of a covenant, 
the contract is altogether void; but where you can sever them, 
whether the illegality be created by statute or by the common 
law, you may reject the bad part and retain the good ” (e). 
But to permit severance there must be a separate promise, the 
subject of separate consideration, the performance of which is 
independent of any other promises which the promisor may 
have made (jf). If there is one entire contract, and any part 
of the consideration is void, the whole contract is void (g). 


(b) See Pearce v. Brooks (awfe, p. 176). 

(c) Streatham Cinema^ Ltd, v. John McLauchlan, Ltd,^ [1933] 1 K. B. 331: 
sec ante, p. 177. 

(d) Cowan v. Mtlhourn, L. It. 9 Ex. ‘i30; 36 L, J. Ex. 124. Here Iho lessor 
of a hall \\aB held to be entitled to rescind a contiact to let it on discovering that 
it was to be used for blasphemous lectures. The cabc is, however, no longer 
an authority upon the question of what constitutes blasphemy. See Bowman v. 
Secular Society ^ [1917] A. C. 406 ; 86 L. J. Ch. 668. 

(e) Pickering v. Ilfracombe Ry., L, E. 3 C. P., at p. 260 ; 37 L. J. C. P. 118. 
(/) Putsmem V. Taylor, [1927] 1 K. B., at p. WO; 96 L. J. K. B. 315, 

ig) Hopkins v. Prescott, 4 0. B., at pp. 595, 696; 16 L. J. C. P. 269; 72 
B. R. 647. See also ShackeU v. Rosier, 2 Bing. N. C. 634; 5 L. J. C. P. 198; 
42 B. B. 666. 
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Money paid or property transferred under an illegal or 
immoral agreement, — ^‘‘The test, whether a demand connected 
with an illegal transaction is capable of being enforced at law, 
is whether the plaintiff requires any aid from the illegal trans- 
action to establish his case ” (h). Accordingly, where money 
has been paid or property has been transferred imder an illegd 
or immoral agreement, the person paying cannot recover if, 
in order to establish his claim, he has to rely on the original 
agreement (t). 

Tims, ill Taijlor v. Chester (k), A was the keeper of a brothel 
and had supplied B with wine to consumed in a debauch therein. 
B, being unable or unwilling to pay at once, deposited with A the 
half of a £50 note as security. Subsequently repenting he brought 
an action to recover it. A pleaded that it was delivered by way of 
pledge and as security for payment. B, in his replication, set up 
the immorality of the transaction. A demurred to the validity of 
the replication. HeUi, that as B could not make out a case except 
through the immoral transaction, judgment must be entered for A. 

Again, in Berg v. Sadler and Moore (?) the defendant was a 
member of a Tobacco Trade Association and as such was not allowed 
to sell tobacco to the plaintiff, who had been placed on the stop- 
list ” of the Association for price-cutting. The plaintiff attempt^ 
to obtain cigarettes from the defendant by falsely representing that 
they were required by K, who was a member of the Association. 
The defendant, becoming suspicious, refused to deliver the cigarettes 
or to return the money. The plaintiff having sued for the return 
of his money it was held that he could not recover it because he 
could only establish his claim by proving circumstances which 
showed that he was engaged in the criminal attempt to obtain goods 
by false pretences. 

The only exceptions to the above rule are : — 

(i) Where no part of the illegal purpose has been effected (m). 

Thus, in Taylor v. Bowers (m), the plaintiff in order to defeat 
his creditors assigned, for a fictitious consideration, all his stock-in- 

(h) Farmers* Mait, Ltd. v. Milne, [19151 A. C., at p. 113; 84 L. J. P. C. 
33; III L. T. 871. 

(i) Ibid., and see He Campbell, ex p. Wolverhampton Banking Co,, 14 

Q. B. D. 33 (money paid to fttillo a prosecution); Kearley v. Thompson, 24 
Q. B. D. 743; 59 L. J. Q. B. 288 ; 03 h, T. 160 (money paid under an illegal 
contract to f>tifl(‘ liankruptey proeei ding*?) ; Parkimon v. College of Ambulance, 
Ltd. (ante, p. 106); Wild v. Simpmt, [19191 2 K. B. 254; Taylor v. Chester, 
L. R. 4 Q. B. .309 ; 38 Ti. J. Q. B. 225 (immoral transaction). The extent to which 
Ihifi rule IS applicablt tii conlraclb whith are merely immoral is not clear. It 
has been hold not to J-fiply to mone\ paul under a marriage brokage contract, 
as not being “analogous to a contract in restraint of trade or a contract to 
stifle a prosecution Hertnann v. Cliarle^tcojth, [1905 1 2 K. B., at p. 136; 
74 L. J. K. B. 020. ^ 

(k) L. li. L Q. B. 300; 3ft L. J. Q. B. 235, 

(?) \m7] 2 K. 15. 158; 106 L. J. K. B. 97. 

(mj Taylor v. Bouer^, 1 Q. J5. D. 291; 46 L. J. Q. B. 39; Kearley V. 

Thompson, 24 Q. B. D. 742; 59 L. J. Q. B. 288. 
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trade to A. Without the plaintiff’s knowledge A subsequently 
assigned the stock-in-trade to the defendant who was a party to the 
scheme. Nothing was done in pursuance of the illegal agreement to 
defraud the creditors. Held, that the plaintiff was entitled to 
repudiate the illegal transaction and recover his goods from A and 
that the defendant, since he knew how A had obtained the goods, 
had no better title. 

On the other hand, in Herman' v. Jeurhner (n), where a defen- 
dant in a criminal case, who was ordered to find bail for his good 
behaviour for a certain period, deposited money with his surety 
to secure him, under an arrangement for repayment at tho end of 
the period, it was held that no action could be maintained by the 
depositor to recover it back, either before or after the period, 
although the defendant had not committed any default and the 
surety had not been called upon to make any payment, for the 
contract was illegal because it took away tho protection which the 
law affords for securing the good behaviour of a defendant, and the 
illegal purpose was completed as soon as the surety lost any 
interest in taking care that the conditions of the recognisance were 
performed. 

Again, in Kearley v. Thompson (o), money was paid to solicitors 
by the plaintiff, who was the friend of a bankrupt, upon their 
undertaking not to appear at his public examination and not to 
oppose his order of discharge. They did not appear at his public 
examination, and before any application for his discharge had 
been made the plaintifi brought an action to recover the money 
which he had paid. Held, that the agreoment was illegal as inter- 
fering with the course of justice and that, as it had been partly 
performed, the money paid could not be recovered. 

Where, however, under an illegal contract, two parties 
deposit money with a stakeholder to abide a certain event, the 
following rules apply : (a) if the event happens and the money 
is paid over by the stakeholder to the winner, the loser cannot 
recover his stake; (b) before the event has happened, either 
party may reclaim his stake ; (c) even if the event has happened, 
the loser may reclaim his stake from the stakeholder at any 
time before it has been paid to the winner (p). 

Where an illegal contract has been executed and property 
has passed thereby, the illegality of the agreement does not affect 
the passing of the property (q). Thus if premises are let for an 
unlawful purpose, the lease remains valid although the lessor 
cannot maintain an action upon the covenant to pay rent or 
any other covenant in the lease ; for, when the lease is executed 


(n) 16 Q. B. D. 661; 64 L. J. Q. B. 340. 

(o) Uhi supra. 

Ip) Hastelow v. Jackson, 8 B. & G. 221; 6 L. J. K. B, 318; 32 K. U. 369; 
Barclay v. Pearson, [1893] 2 Oh, 154 ; 62 L, J. Ch. 636. 

(a\ Searfe v. Moraan. 4 M. & W., at u. 281 ; 7 L. J. Ex. 324. 
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and possession is given under it, no aid of a Court of justice 
is required to enforce it (r). 

(ii) Where the parties are not in pari delicto and where 
public policy is considered as advanced by allowing the more 
excusable party to obtain relief (a). 

Thus, parties arc not in pari delicto where an illegal contract of 
insurance is entered into, the assured l)eing ignorant of the law 
and being induced to enter into the contract by a fraudulent 
misrepresentation of law made by the agent of the assurance 
company (t). 

Where, however, in a similar case, the misrepresentation of law 
was made innocently by the agent, it was held that, since there was 
a common mistake of law, the parties were iti pari delicto and that 
the assured could not therefore recover premiums paid by him (y), 

(iii) Where the contract is made illegal by a statute intended 
to protect a certain class of persons, and the person seeking to 
recover is a member of the protected class (a). Thus 

In Bomiard v, JDott (b), the plaintiff borrowed money from, and 
deposited securities with, a moneylender who was not registered 
under the Moneylenders Act, 1900. Held, that the transaction was 
illegal and that the moneylender could not recover the mone> 
advanced, but that, since the Act was intended for the protection of 
borrowers, the plaintiff could recover his securities upon repaying 
the amount lent. 

In Barclay v. Pearson (c), a newspaper conducted a competition 
which was held to be a lottery within the Lotteiy Acts and therefore 
illegal. Held, that as these Acts were for the protection of com- 
petitors, any of them could bring an action for the recovery of their 
entrance fees. Held, ahn, that these fees w’ero paid to the news- 
paper as a stakeholder and therefore, even after the competition was 
finished, could be recovered by any competitor who before the money 
was paid to the winner had given notice to the newspaper not to 
part with his entrance fee. 

(iv) Where an agent receives money for his principal he 
must account for it to his principal, even though it is paid 
under an illegal contract between his principal and the person 


(;) Frrrt v. Htll, 15 ('. 11. *207: llcjrandt r v. Jlauson, [19361 1 K. B. 169; 
105 L. J. K. B. 148. 

(8) Heyticll Spnje^ 1^ ])e (1. M. & (1., at p. 60; 21 L. J. Ch. 633 ; 91 
It. U. 225; Uhin^nn \. Denbn, 7 H. & X. 031, 3L L. J. Ex. 362; Parkinson v. 
College of Ambulance, Ltd, {ante, p. 1661. 

(t» Huijhtt V. Liverpool , etc., Fnendlu Society, 119161 2 I\. B. 482 ; 86 
L. J. K. B. 1613. 

(tt) Harse v. Pearl Life insurance, [1004] 1 K. B. 558; 73 L. J. K. B. 373. 

(a) Kearley v. Thomftson, 2t Q. B. D., at p. 716. 

(b) [19001 1 Oh. 740; 75 L. J. C’h. 416. 

(c) [1803J 2 Ch. 154; 62 L. J. Ch. 636. 
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who pays the money (d). But this exception does not apply 
where the contract between the principal and the agent is 
illegal (e). 

[18«] Tlnoaitei v. CouIOtKatt, 
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CHAPTER V 
ASSIGNMENT OF CONTRACT 

As a general rule, a contract cannot impose liabiUties or confer 
rights upon a third person who is not a party to it (a). In certain 
circumstances, however, a third party may take the place of the 
original contractor. 

Assignment of liabilities. — ^The burden of a contract, i.e., the 
obligation to perform it, cannot be assigned. If, however, its 
performance requires no special skill and contains no personal 
element, the promisee cannot object to its being performed by 
a sub-contractor of the promisor, who alone, nevertheless, can 
sue or be sued (b); but if the promisor was selected ‘‘with 
reference to his individual skill, competency, or other qualifica- 
tion ”, so that his personal performance is of the essence of the 
contract, he cannot delegate performance to a third party with- 
out the consent of the promisee, who, on the unwillingness or 
disability of the promisor to execute the work personally, may 
treat the contract as at an end (c). 

The burden of a contract may, however, pass to a third party 
in many ways. Thus 

(i) It may be transferred by novation, i.e., by a new agree- 
ment in which a third party joins (d). 

(ii) It may pass by operation of law. So, except in the case 
of a personal contract, the burden of a contract passes 
on the death of the promisor, to his personal representa- 
tives (e), and, on his bankruptcy, to the trustee in 
bankruptcy (/). 

(a) See ante, p. 99. 

(b) British Waggtyn Co. v. Lea, 5 Q. B. T). 149; 49 L. J. Q. B. 331. 

(c) Id., Ilohsnn V. Drummond, 2 B. & Ad. 303 ; 9 L. J. E. B. 187; 36 B. R. 
569; and see Tolhur^t v. Associated Portland Cement Manufacturers, [1902] 2 
K. B., at pp. CG8, 669; [1903] A. C. lU; 72 L. J. K. B. 834. 

(d) Post, p. 204. 

(e) Wcnttoorlh v. Cork, 10 Ad. & Rl. 42; 8 L. J. Q. B. 230; Farrow v. Wih 
son, Tj. B, 1 0. P. 714; 38 L. J. C. P. 326; ilimed .ingullia v. Estate and Trust 
Agencies (1937), Ltd., [1938] A. C. 62J; 107 L. J. P. C. 71. By s. 80 of the 
Law of Property Act , 1925 (ro-<*nactmg similar provisions of the Conveyancing 
Aci, 1881), it is provided that a covenant and a bond and an obligation or con- 
tract under seal made after December 31, IbSl, binds the real as well as the 
personal estate of the person making the same unless a contrary intention is 
expressed in the co\cnant. See Kirk v. Eustace, [1937] A. G. 491; 106 L. J. 
X. B. 617. 

(/) Bankruptcy Act, 1914, e. 30. The trustee may, however, disclaim an 
unprofitable contract. Id., s. 34. 
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It may also bind a third party by privity of estate » 
Thus 

(a) When land is leased the burden of a covenant 
made by the lessor or the lessee may run with, and 
bind subsequent owners of, the reversion or the lease. 
This, however, applies only to covenants which 
‘‘ touch and concern ” the land itself, ?.6., which affect 
the nature, quality or value of the land itself or the 
mode of using and enjoying it (g); it does not 
apply to covenants for the personal benefit of the 
covenantee, such as a covenant by a lessor to do 
something on adjoining land (h). 

(b) When a negative covenant restricting the use 
of the land is entered into by a purchaser or lessee of 
land, with the intent of binding the land bought or 
leased for the benefit of other land of the covenantee, 
the burden of the covenant may in Equity run with, 
and be imposed upon the subsequent owners of, the 
land sold or leased, unless they are purchasers for 
value who obtain the legal estate in the land without 
notice of the covenant. 

Assignment of rights — ^The benefit of a contract, z.e., the 
right to enforce it, may similarly be transferred by novation, 
and, except in the case of a personal contract, passes to the 
personal representatives or trustee in bankruptcy of the promisee. 

So also, when land is leased, the benefit of a covenant 
touching and concerning the land made by the lessor or lessee 
may run with the land which is leased or with the reversion; 
and when land is sold the benefit of a negative covenant 
restricting its use may run with other land of the vendor for 
the protection of which it was imposed. 

But, unlike the burden of a contract, the benefit of a 
contract is also capable of assignment, being a chose in action. 
The term “ chose in action ” is merely the antithesis to chose in 
possession, all personal property being either a mere right, 
enforceable by action, such as the right to payment of a debt, 
or a physical object which is capable of possession (i)- The 
expression is not, however, limited to rights under a contract; 

(g) Horscii Eatatr, Ltd. v. Steiger, [1899] 2 Q. B., at p. 89; 68 Ti. J. Q B. 

(h) Thomas v. Hayward, L. E. 4 Ex. 811; 38 L. .T. Ex. 176. , 

(i) Allqemeine Versidherungs QeseUschafi Helvetia v. Adnuntstrator of 
German Property, [1981] 1 K. B., at p. 704; 100 L. J. K. B. 290. 
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it includes all personal rights of property 'which can only be 
claimed or enforced by action and not by taking physical 
possession ” (A:). 

A chose in action is legal it, before the Judicature Act, the 
right could be enforced in a Court of law; it is equitable if it 
was a right enforceable only in Equity. The views of the 
Common Law and of Equity with regard to choses in action 
differed. The Common Law regarded their assignment as 
merely the assignment of the right to bring an action and so 
savouring of maintenance. Equity, on the other hand, regarded 
them as property and in some respects considered their assign- 
ment as equivalent to the creation of a trust in favour of the 
assignee. 

In this chapter the only choses in action that will be con- 
sidered are rights arising under a contract. These may be 
assigned by either a legal or an equitable assignment. 

Legal Anitignments , — In the Common Law Courts the assign- 
ment of a chose in action did not as a general rule enable the 
assignee to sue upon it in his own name. But the assignee 
might sue in the name of the assignor whom Equity, by means 
of an injunction, would compel to allow the use of his name if 
he had entered into a binding contract to do so or if the assign- 
ment was for value (/). 

Before 1873 the only exceptions to the Common Law rule 
were: — 

i. Assignments by or to the Crown of choses in action 

which were certain in amount (m). 

ii. Assignments permitted by particular statutes — e.g., of 

bills of lading (ri) and policies of life (o) or marine (p) 
insurance. 

iii. Assignments recognised by the law merchant — e.g., by 
negotiable instruments. 

iv. Assignments by operation of law, as on death (q), or 


ik) Torhitifjion \. Magir, \ ‘2 K. 1)., ut p. 180; 72 Tj. J. K. B. 336. 

[1) lie Wi'tterton, [19191 at p. Ill; ^ Fj. J. Cli. 392; EllU v. Tor- 

n nylon, [19201 I K. H., at p, 406. 

(w) Lambert v. Taylor, 4 B. & C. 138; 8 L. J. K. B. 160: Myles v- 
WHlhams, 1 Culb. 321. 

(n) Bills of Tjadinti Ad, Ihoo. 

to) PoUcich ol Absiiiaiico Act, 1807. 

(p) ^Farine FiibU ranee Acts, 1868, 1906. 

(q) Marshall v. Droadhurst, I Cr. & J. 403 ; 9 L. J. (o.s.) fix. 105; Ray- 
mand V. Fitch, 2 Cr. M. & Pi., .il pp. 396, 697; 5 L. J. Ex. 45. This does not 
apply to personal contiacts, thouiih the personal representatives may sue in 
rebpect of any right of action vebted in the deceased, as, e.g., to recover any 
money earned bv the deceased and accrued due in his lifetime: Stubbs v. Holy- 
«•<// hj., F-. B.‘ 2 Ex, 311 ; 39 h. J. Ex. 166. 
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bankruptcy (r), or in case of covenants running with 
land (s). 

Now, however, by s. 186 of the Lam of Property Act, 1925 
(re-enacting in substance s. 25 (6) of the Judicature Act, 1878), 
“ absolute assigiment by writing under the hand of the 
assignor (not purporting to be by way of charge only) of any 
debt or other legal thing in action, of which express notice in 
writing has been given to the debtor, trustee or other person 
from whom the assignor would have been entitled to claim 
such debt or thing in action, is ejBectual in law (subject to 
equities having priority over the right of the assignee) to pass 
and transfer from the date of such notice (a) the legal right 
to such debt or thing in action; (b) all legal and other remedies 
for the same; (c) the power to give a good discharge for the 
same, without the concurrence of the assignor: Provided that, 
if the debtor, trustee or other person liable in respect of such 
debt or thing in action has notice (a) that the assignment is 
disputed by the assignor or any person claiming under him; 
or (b) of any other opposing or conflicting claims to such debt 
or thing in action, he may, if he -thinks fit, either call upon 
the persons making claim thereto to interplead concerning the 
same, or pay the debt or other thing in action into Court 
under the provisions of the Trustee Act, 1925 

To satisfy this section: — 

1. The assignment must be absolute and must not purport 
to be by way of charge only* — ^If an assignment unconditionally 
passes to the assignee the whole right of the assignor, the mere 
fact that it is by mortgage or otherwise by way of security, 
so that the assignor may have an express or implied equity 
to redeem, does not prevent it from being absolute (t). 

Thus, in Tanered v. Delagoa Bay, etc., Co. (?/), A by a deed of 
mortgage assigned to B a debt due to him from 0, to secure an 
advance from B of £3,000 and further advances up to £5,000. The 
mortgage contained a proviso for redemption and re-assignmont. 

(r) See now the Bankruptcy Act, 1914, es. 88, 48, 167. Thi**, again, does 
not apply to personal contracts: Gibson v. CarrutherSf 8 M. & \V., at p. 338. 
But if the bankrupt sues for damages for breach of such a contract committed 
after the bankruptcy, the trustee can claim the proceeds of the action except in 
so far as they are necessary for the bankrupi'e maintenance: Bailey v. Thurston 
tt Co., Ltd., [3903] 1 K. B. 137; 72 Tj. J. K. B. 36. Bights ot action for a 
lireach of contract committed before bankruptcy pass to the trusioe except where 
the breach results merely in injury to the person or feelings of the bankrupt : 
Btchham v. Drake, 2 H. L. C. 679; 12 L. J. Ex, 486. 

(a) Ante, p. 193. 

(f) Hughes v. Pump House Hotel Co., [1902] 2 K. B. 190; 71 h. J. K, B. 
630, reviewing earlier authorities. 

(tt) 23 Q. B. D. 239 ; 68 L. J. Q. B. 469. 
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Jipitl, that, as there as an absolute transfer of the debt, the assign- 
itioiLt was not by way of oharg<* merely because of the proviso for 
redHiipiion. 

So also, in Uu(jhPA v. Pump IIouhp Hofei Co. (x), A executed a 
document in which, in consideration of his bankers continuing a 
banking account with him, and by way of continuing security for 
all money due or to become due to thorn on the account, he assigned 
to them all money due or to become due to him Under a building 
contract and empowered them to settle and adjust all accounts under 
the contract, to give effecti\e receipts for the money assigned and to 
su(* for such money, lleldy that as this instrument passed all A’s 
rights to the money it constituted an assignment which was absolutt^ 
and not by way of charge only. 

And an assignment may be absolute though a trust is 
created in favour of the assignor, as, e.g., where debts were 
assigned to a person who was to collect them and pay the 
proceeds to the assignor (a). 

But an assignment which is conditional (b), or which is an 
assignment of such part of the fund as shall be suflBicient to 
pay a debt, and so is merely by way of charge, is not within 
the section (c). 

Thus, in Durham Brothers v. Boherison (b), A gave to B a 
document, by which, in consideration of money advanced from time 
to time by B, he charged a sum of £1,080, which would become due 
to him on the completion of certain buildings, as security for such 
advances, and assigned his interest in the sum until the money, with 
interest, should be paid. Held, that this was not an absolute assign- 
ment because it was (i) conditional and (ii) by way of charge only. 

Again, in Jones v. Ifumphreys (c), A, in consideration of an 
advance, assigned to B ‘*so much and such part of my income, 
salai‘.\ and other einol uineiits as shall be necessary and requisite for 
payment to you of the sum of £22 10s., or of any further sums in 
which I may become indebted to you”. Held, that this was an 
assignment by way of charge only, being merely an assignment of 
such ])art of the income, etc., as would be sufficient security. 

And even an absolute assignment of jyart of a debt or chose 
in action is not within the section (d). 

2, The assignment must be in wviting under the hand of the 
assignor. 

3. It must be of a debt or existing legal chose in action . — 

An assignment purporting to assign a future debt can 

(r) Uhl siiptn. 

(a) romfoil V. lUUs, 1 Q. B. 7^7. 

(b) Durhtnn Brothers \. HobaUon. 1 71)5; 67 L. .1. Q. B. 484. 

(c) Jones \. Ilumphrap. 119021 1 K. B. lU; 71 L. J. K. B. 23. 

(d) Be Steel Wuiq Co.. [19*^1] 1 Ch. 319; 90 L. J. Ch. 116; Williams v. 
Atlantic {\sniiinre ('o.. Ltd , [1933] 1 1\. H. rtl ; 10*2 L. .T K. B. 24L. But it 
may be the siilijcct of an equitable assignment {post, p. 197). 
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operate only as a contract to assign. It remains a purely 
equitable assignment which will be enforced . . . only if civcn 
for value” (e). 

4. Notice in writing must be giocn.— Under the Act notice 
is necessary in order to transfer the legal rights and powers 
of the assignor to the assignee. It may be given at any time 
before action (/), either by the assignor or assignee, and even 
after the death of either (g). 

5. The assignment is subject to equities.— That is to say, 
the assignee can have no greater rights than the assignor and 
therefore takes subject to all defects in the title of the assignor, 
and to all rights of set-off and all defences existing or arising 
out of circumstances existing at the date of the notice of the 
assignment (h). 

A debtor may, however, contract with hia creditor that ho will 
not, as agunst a transferee, set up any rights which he might have 
sol up against the creditor (i). Thus, debentures usually contain a 
provision that they shall be assignable free from equities. 

But, since an assignee is now given a legal right of action 
and does not require the assistance of Equity, the assignment 
need not have been for value (k). 

Equitable assignments. — ^Equity as a general rule permitted 
the assignee of a chose in action to sue in his own name. If, 
however, the chose in action was a legal one, the assignor must 
be joined either as co-plaintiff or co-defendant in order to 
prevent him from subsequently suing at law in his own 
name (Z). 

In the case of an assignment of an equitable chose in action 
Equity merely required that it shoidd be complete in the sense 
that nothing more remained to be done by the assignor (m). 

(e) Holt V. Heatherfield Trust, Ltd., [1942] 2 K. B., at p. 5; 113 L. J. 
K. B. 466. 

(f) Bateman v. Hunt, [3904] 2 K. B. 680; 73 L. J. K. B. 782. 

(g) Walker v. Bradford Old Bank, 12 Q. B. D., at p. 688; 63 L. ,T. Q. B. 
260. The date of the notice is the date of ite receipt by the debtor: Holt v. 
Heatherfield Trust, Ltd., uhi supra. 

(h) See Brice v. Bannister, 3 Q. B. D., at p. 678; Stoddart v. rmon Trust, 
[1912] 1 K. B. 181; 81 L. J. K. B. 140; Lawrence v. Hayes, [1927] 2 K. B. 
Ill; 96 L. J. K. B. 668. 

(i) Ree Re Goy Co., [1900] 2 Ch., at p. 15«4; 69 T^. J. Cb. 481. 

(k) Harding v. Harding, 17 Q. B. D., at p. 44; 63 L. J. Q. B. 462; Re 
WesUrton, [1919] 2 Ch. 104; 88 L. J. Ch. 392. 

(l) Durham Brothers v. Rohertwn, [1898] 1 Q. B., at p. 769 ; 07 1 j. J. 
Q. B. 484. But if the assignment as of an equitable cho«M; in act ion be might 
sue alone: Fulham v. McCarthy, 1 H. L. C., at p. 817. 

(m) Kekewich v. Manning, 1 Be G. M. & O. 176; Re Wilhams, [1-917] 1 
Ch., at p. 8; 86 L. J. Ch. 36; Re Westerton, uhi supra. 
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But in dealing 'with an equitable assignment of a legal chose 
in action it refused to give any assistance to an assignee who 
had not given value for the assignment (n). 

It is still possible, independently of s. 186 of the Law of 
Property Act, 1825, to make a valid equitable assigmnent 
of a legal chose in action, and an assigmnent which for want 
of notice or otherwise does not come within the pro^'isions of 
that Act may be enforceable as an equitable assignment. But 
in such cases the assignee has not the legal rights or remedies 
of the assignor and in any proceedings for the recovery of the 
chose in action the former practice of tbe Courts of Equity as 
to making the assignor a co-plaintiff or co-defendant must still 
be followed (o). 

No particular form of words was or now is necessary to 
constitute an equitable assignment of a chose in action, so long 
as it appears plainly that the benefit of it is intended to be 
transferred to the assignee (p). It need not even be in the 
f(»m of an assignment : ** It may be addressed to the debtor. 
It may be couched in the language of command. It may be 
a courteous request. It may assume the form of mere per- 
mission. The language is immaterial if the meaning is plain. 
All that is necessary is that the debtor should be given to 
understand that the debt has been made over by the creditor 
to some third person ” (q). 

Thus an equitable assignment may be constituted by an 
agreement between a creditor and a debtor that the debt owing 
ffhftll be paid out of a specific fund coming to the debtor, or by 
an order given by a debtor to his creditor upon a person owing 
money to the debtor, directing such person to pay money to 
the creditor (r). And there may be a valid equitable assign- 
ment of part of a debt (s). 

But an assignment cannot be created by a revocable 
authority from one person to another authorising the latter 
to receive money due to the former and to pay it to another 


(ni Re Earl «/ Lucan. 16 Ch. D. 170; 60 ti. J. Ch. 40; Re Williama, flOWl 
1 Ch.. nl p. 7; Re ir< stfrioii, [1810] 2 Ch. lOt; 88 Ij. J. Ch. 893. 

(o) Tolhunf V. .ifsitriafcd Portland Cimeut Manufaeturets, [190S1 A. C. 
414; 72 Ij. .1. K. T). 881; Rrandt’s Sons rf Co v. Dunlop Bubher Co., [1906] 
A. C., al p. 162; 74 Ti. J. K. B. 893. 

ip) Durham Brothers v. Robertson {ante, p. 196), in 'n'hich it was held that 
there uas a eqiiilalile assignment. 

tg) Brandt’v Smti 4 Co. v. DanJop Rubber Co., [1906] A. C., at p. 462. 

(r) Rodick v. Gandell, 1 Be 0. M. & G. 768. at p. 777 ; 99 B. It. 2^. 

(») Pee ICilliams v. .\Uanlic Assurance Co., Ltd., [1988] 1 K. B. 81; 102 
li. J. B. B. 341. 
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person (r). And it can be created only upon some definite 
fund (t). Thus 

In Gorringe v. Iricell, «tf., TTwAvj (w), A being indebted to B 
the acceptor of a bill of exchange wrote them as follows : “ We • . , 
hold at your disposal tho sum of £425, due to us from Messrs, r. 
& Co., . . . until balance of our acceptance of £660 in your favour 
has beep paid.** Held, a good equitable assignment. 

In BndicJc v. Onndell (r), a railway company was indebted to A, 
who was indebted to his bankers. A wrote to the solirifors of the 
company authorising them to receive the money due to him from 
the company and to pay it to the bank. The solicitors by letters 
promised the bankers to pay them. Held, that this was not a valid 
equitable assignment. 

In Percival v. Dunii (t), A being a debtor to B, but a creditor of 
C, gave to B the following letter addressed to Please pay B 
the amount of his account . . . £42 for goods delivered.** Held, that 
this was not a valid equitable assignment as there was nothing to 
show that the sum mentioned was to be paid out of any specific fnnd 
whidi C was under any obligation to pa^ . 

But all equitable assignments were and still are subject to 
equities. 

And they were and still are subject to the rule that the 
assignee must give notice to the debtor or holder of the fund 
assigned, not, as now in the case of legal assignments, in order 
to complete his title, but in order to prevent himself from 
being postponed to a subsequent assignee giving notice first (o). 

There are, however, certain cases in which an assignment 
of rights under a contract cannot be made either as an equitable 
assignment or under the provisions of the Law of Property Act, 
1925. Thus an assignment of a pension may be void (b). 

Moreover the benefit of any contract which involves special 
personal qualifications on the part of the promisee cannot be 
assigned by him unless he has completely performed his obliga- 
tions under the contract (c). Nor can the benefit of a contract 

(0 Percival v. Dunn, 29 Ch. D. 128; 54 L. J. Oh. 570; ir^fcrw iragen, 
cfc.. Co, V. West, [3892] 1 Ch. 271. 

(u) 34 Ch. D. 128; 66 L. .7. Ch. 86. 

Crorringe v. Irurell, etc,. Works (ubi supra). This is in accordance with 
the equitable rule in Dearie V. Hall (27 E. E. 1 ; 3 Eusb. 1), by which, as 
i)et\veen successive assignees of equitable interests in personalty, priority vas 
atid is still obtained by the first assignee giving notice to the tnistoe or legal 
o\\npr of the fund. By s. 137 of the Law of Property Act this rule was, subjecl 
to certain conditions, made aj[!fplicable to dealings with equitable interests in 
land, capital monc> and securities representing capital money effected after tho 
comrn(.ncement of the Act. 

(b) Ante, p. 165. 

(c) Tolhurst V. 4ssociated Portland Cement Manufacturers, f3902| 2 K. B, 
660, at pp. 668, 669. 
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be assigned if it was made with a view to the personal require- 
ments of the promisee (d). 

So, ill Kemp V. Jiaeiselmati {tl), A conti’actecl to supply to B, a 
confectioner, ^11 the eggs reqiiirt^ by hini for his manufacturing 
puipoRiis for one year. B assigned his business to a company with a 
larger business and greater requirements. Held, that the contract 
was merely to supply B’s personal requirements and that the benefit 
was not assignable. 

On the other hand, in Tolltitrsfs iUne (r), where A contracted 
that he would for hfty years fake fioni particular quarries all the 
chalk reqiiii*cd for particular cement works, it was held that the 
bt^iiefit of this contract cotild be assigned because the supply was to 
Lo measured by the re({uireinents of a particular place and it made 
no difference who was the owner of that place. 

Similarly an option to purchase contained in an ordinary hire- 
purchase agreement is not personal and can be assigned (/). 

A right of action in tort is not assignable at law or in Equity. 
In cases of contract the right which is assignable is the right 
to performance of the contract which, if unperformed, is 
enforceable by action; but the right created by a tort is a 
bare right of action, the assignment of which was never per- 
mitted either at law or in Equity, on the ground that it 
savoured of or was likely to lead to maintenance (g). 

But the datnages which may be recovered in a pending action 
of tort can be the subject of an equitable assignment because 
all that is assigned is the fruit of the action and such an assign- 
ment does not give the assignee any right to interfere with the 
proceedings in the action and so does not savour of main- 
tenance (h). But an assignment of any future chose in action, 
c.g., future book debts, operates merely as an agreement to 
assign which, if supported by valuable consideration, constitutes 
a trust or creates a charge which binds the fund as soon as the 
contract is capable of performance. 

Assignment of moneylenders’ debts. — ^By s. 16 of the Money- 
lenders Act, 1927, it is provided that, where any debt in respect 
of money lent by a moneylender, whether before or after the 
Act, or in respect of interest on any such debts or the benefit 
of any agreement or security in respect of any such debt or 
interest is assigned by an assignment inter vivos otherwise 
than by operation of law, the assignor (whether he is the 


(d) Kemp v. naenciman, fltlOti) 2 K. B, (504 ; 75 L. J. K. B. 878. 

(i) riO().‘M A. C. HI; 1.. J. K. B. 881. 

(/) Whildty. Lid. v. HiU, [1918] 2 K. B. 808; 87 L. J. K. B. 1068. 
((f) Dvfricft V. Milne, 1 C’h. 98; 82 L. J. Ch. 1. 

(A) Qlegg v. BromUy. [1912] 3 K. B. 474: 81 L. J. K. B. 108. 
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moneylender by 'whom the money was lent or a previous 
assignee) must, before the assignment is made — 

(a) give to the assignee notice in writing that the debt, 
agreement or security is affected by the Act; and 

(b) supply to the assignee all information necessary to enable 
him to comply with s. 8 of the Act (i). 

Any person acting in contravention of any of these provisions 
is liable to indemnify any other person who is prejudiced thereby 
and is also guilty of a criminal offence. 

By s. 17 of the Act it is pro^dded that, notwithstanding any 
such assignment, the provisions of the Act shall continue to 
apply as respects any debt to a moneylender in respect of 
money lent by him after the commencement of the Act (k) 
or interest on money so lent, or of the benefit of any agreement 
made or security taken in respect of any such debt or interest ; 
but 

(a) notwithstanding anything in the Act^ 

i. any agreement with, or security taken by, a 
moneylender in respect of money lent by him 
after the commencement of the Act shall be valid 
in favour of any bma fide assignee or holder for 
value without notice of any defect due to the 
operation of the Act and any person deriving 
title under him; 

ii. any payment or transfer of money or property 

made bona fide by any person on the faith of 
the validity of any such agreement or security 
shall, in favour of such person, be as valid as 
if the agreement or security had been valid ; 

iii. the provisions of the Act limiting the time for 
proceedings in respect of money lent shall not 
apply to proceedings in respect of any such 
agreement or security commenced by a bona fide 
assignee or holder for value without notice that 
the agreement or security was affected by the 
Act, or by any person deriving title under him; 

but in every such case the moneylender shall be liable 
to indemnify the borrower or any other person prejudiced 

(i) Ante, p. 168. 

(k) Agreements \vith or securities taken by a moneylender before tlu‘ rom- 
mencement of the Act, and payments or transfers of money or property made, 
cither before or after the conimenceinent of the Act, on the faith of the validity 
of any such agreement or security, are still governed by similar provisions enu- 
tained in s. 1 of the Moneylenders Act, 1911, which otherwise is repealed. 
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by this section, and nothing in this section shall render 
valid an agreement or security in favour of, or apply to 
proceedings commenced by, an assignee or holder for 
value who is himself a moneylendra : 

(b) for the purposes of this Act and the Moneylenders Act, 
1900, the provisions of s. 199 (t.e., the constructive 
notice ” section) of the Law of Property Act, 1925, shall 
apply as if the expression ** purchaser ” included a per- 
son making such payment or transfer as aforesaid. 
Nothing in this section, however, is to render valid any 
agreement, security or other transaction which, apart from the 
Act, would have been void or unenforceable. 



< 2(>3 } 


CHAPTER VI 

DISCHARGE OF CONTRACT AND OF RIGHTS OF ACTION 
ARISING FROM BREACH OF CONTRACT 

Section l.~Diseharge of Contract 

A CONTRACT is discharged 'when all the liabilities of the promisor 
have come to an end. This may take place — 

1. By agreement. 

2. By operation of law. 

8. By the subsequent iUegality or impossibility of per- 
formance. 

4. By performance. 

5. By breach. 

1. Dlsohaige by agieement . — A contract may be discharged 
by a subsequent contract under seal or for valuable con- 
sideration. 

If a contract is still executory, so that rights and obliga- 
tions exist on both sides, it may before breach be discharged 
by mutual agreement in any form, the consideration being the 
rdinquishment by each party of his rights (a). A mere volun- 
tary forbearance by one party to insist upon strict performance 
by the other party does not, however, constitute a fresh contract 
discharging the existing contract (&). 

But the discharge of a contract which has been executed by 
one party, or the discharge of rights of action arising from 
breach of contract, can be effected only by release under seal (c) 
or for a new consideration (d). 

At Common Law a contract made by deed could not be 
discharged otherwise than by deed. In Equity, however, a 
contract under seal might be discharged by a new agreement 


(a) Poitei V. Daiober, 6 Ex. f?S9j 30 T.. J. Ex. 866 ; 86 R. E. 306. 

(b) Sec Hickman V. Haynes, L. B. 10 C. P. 698; 19 I*. 3 C. 1’. 3.38; ,*» 
L. T. 878 (leviowing earlier anthoritiee) ; Levey if Co. v. Ooldhety, [19331 1 
K. B. 688 ; 91 L. J. K. B. 349. 

(e) An unconditional corcnanl not to bup haa the Rame otlMt as a rplcase: 
Hev-inaton v Levy. L. R. 6 0. P., at p. 191 ; 40 L. .T. 0. P. 39; oee also Ford 
V. Beech, 11 0. B 882; 17 L. ,T. Q. B. lit. 

(d) See jltlantic Shipping, etc., Co. v. Dnyfus S Co., 119331 3 A. C., at 
pp. 261, 262 ; 91 Tj. J. K. B. 613: 127 L. T. 411; T. L. R. i!31. This doea 
not apply to negotiable instruniontB : Bills of Exchangt Act, 1882, g. 62, poet. 
Part in. Chapter VI. 
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made for valuable consideration; and since the Judicature Act, 
1878, the equitable rule prevails in all Courts (e). 

Where, however, the original contract was one for which 
writing was necessary, it cannot be varied^ although it may be 
wholly rescinded, by an agreement which is in itself unenforce- 
able for want of writing (/). 

The new consideration for the discharge of a contract may 
take the form of a new contract. Here there is a novation^ 
which means this : ** that, there being a contract in existence, 
some new contract is substituted for it, either between the same 
parties or between different parties^ the consideration mutually 
being the discharge of the old contract ” and “ the undertaking 
of rights and liabilities by the new party (g). 

Novation differs from assignment in that it introduces a new 
contract and requires a threefold agreement between the exist- 
ing parties and the new party ; mere assignment transfers rights 
acquired under the old contract and may be made without the 
assent of the debtor (h). Common examples of novation occur 
where a new partner is introduced into a firm (i), or where a 
debtor makes a composition with his creditors (fc). 

Discharge may also take place under an express or implied 
condition of the oristinal contract, 

A condition which affects the existence of a contract or the 
right to sue under a contract may be either a condition precedent, 
a condition subsequent, or a condition concurrent. 

Thus parties to a contract may agree that the contract shall 
not become operative, or that some particular right or obliga- 
tion shall not come into existence, until the happening of some 
particular event, either within or without the control of either of 


(e) Sticdji V. Steeds, 22 Q. B. D. 537; 58 L. J. Q. B. 302; Berry v. Berry, 
2 K. B. 310; Oh Tj. J. K. Jl. 318; and see Nash v. Armstrong, 10 C. B. 
(N.S.) 250; 30 ij. J. C. \\ 280. 

(/) (ioH^ V. Nuejent, 5 B. & Ad., at n. 05; 2 L. J. K. B. 127; 30 K. B. 392; 
MorriH V. Baron .1 Co,, fl018| A. (’. 1; H7 L. J. K. B. 147; British and Bening- 
totCs I Ail. V. V. If’. Cavhar Tea ( o., |1920| A. C. 48; 92 L. J. K. B. 62; 
Bf*t^cltr, ( hvtr «( Cu, v. South Derwent Coal Co., [19381 1 K. B. 

108; 107 Ij. I. K .U. 

(q) Scarf V. Jaidinc. 7 A. C., at p. 351; 61 L. J. Q. B. 612; Bradford Old 
Bank ^ . . [1018] 2 K B., at p. 8t9; 88 L. J. K. B. 86. See also 

Thornhill v. S C. B. (N.s.) fk31; 126 B, B. 902 (novation by chanae 

ol toiins). ^ 

(h) [19181 2 K. B.. at p. 819. 
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them, as, tor instance, that the contract shall not be binding 
until some third person has approved of its terms or that no 
payments shall be made under it until certain accounts have 
been taken. In such case the approval is a condition precedent 
to the existence of the contract, and the taking of the accounts 
is a condition precedent to the accrual of the right or obligation 
to demand or make any payment. 

On the other hand, parties may agree that the contract 
shall cease to exist on the happening of a certain event, as, e.g., 
on the outbreak of a European war within a given time. The 
outbreak of such a war is then a condition mheequent^ the 
occurrence of which terminates the existence of the contract (Q. 

So also it may be an implied term of a contract that it 
shall be discharge by a given event or by notice (m). Thus 
in every contract of service there is, in the absence of any 
express agreement to the contrary, an implied term that it may 
be determined by reasonable notice (n). 

Where there are covenants by both parties to a contract 
they may be of three kinds (o). 

They may be independent covenants so that each party 
is bound to perform- Ms covenant whether - or not the other 
party performs or is even ready and willing to perform his 
part. 

The performance by one party of his part may be a condition 
precedent to the performance by the other party of his part. 

The acts to be performed by each party may be such as 
have to be performed concurrency. In this case there arc said 
to be concurrent conditions and neither party can maintain an 
action without showing that he has performed or is willing to 
perform his part. Thus by s. 28 of the Sale of Goods Act, 
1898, it is provided that upon a sale of goods, unless other- 
wise agreed, delivery of the goods and payment of the price 
are concurrent conditions 


(2) Hee New Zealand Shipping Co, 7. SocidU de^ Atelier/t dc Fraiic* , [1919] 
A. C. 1; 87 L. J. K. B. 746. But if the event i** one which either party ran 
by his own act or omission bring aljoiit, the stipulation cannot bo insisted 
upon by a party who has wrongfully brought it about: i<J., at pji. VI, 18. 

(m) Crediton Gas Co, v. Credtton Urban District Count il, llth2s| C’li. 174; 
97 L. J. Ch. 184. See also British Momeionews, Lid. v. London and Distinct 
r4nema^. Ltd., [1^^501 W. N. 338; [1950] 2 All E. E. 390. Th< Court ina\ 
restrict the terms of a contract to the circuinstanecb cuntoinplatcd b} the partus 
if circumstances have altered and it is batisfied that tlu- parties as reasonable 
people cannot have intended that the contract should apply to the new situation. 

(n) Post, Part III, Chapter IT, Bection 1. 

(o) Kingston v. Preston, cited in 2 Dougl. K. B., at p. 289. 
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Whether or not in any particular case covenants are indepen- 
dent or conditional depends 'is a rule upon the apparent inten- 
tion of the parties Jind the circumstances of the case and, where 
the contract is contained in a written instrument, upon the 
construction of the instrument (p). Generally speaking, how- 
ever, when mutual covenants go to the whole of the considera- 
tion on both sides (q) or are intended to go to the root of the 
contract (r), they are mutual conditions. But, if they only go 
to part of the consideration or partially affect the contract, so 
that the breach may be compensated by damages, they are 
independent covenaiils (s). 

Tims, in Lrision (ras Co. v. Leiston^cumSizBicell Urban 
Council (f), the plaintiffs contracted with the defendants that they 
would for five years from August, 1911, light their district and 
would for that purpose provide gas standards, lamps and other 
plant, bupply sras. and light, ovlinguish and maintain the lamps; 

I he d»‘feiida’itN ni» thoii* contracted to jiay an annual sum, 
payable by quarterly instalments and calculated upon the number 
of lamps. 'I’hi' contract was perfonned until January, 1915, when 
the lighting of the streets was prohibited by an Order made under 
the Defence of the Realm Regulation Acts. Held, that as the pay- 
ment of the defendants was not merely for the supply of gas but for 
the entire seivico to be performed by the plaintiffs, (i) the entire 
object of the contract was not frustrated, and (ii) the supply of gas 
was not a condition to the recovery of the quarterly payment. 

In the case of a lease the mutual covenants by the lessor 
and the lessee arc for the most part independent, notwithstand- 
ing any formal expressions to the contrary. Thus, a covenant 
of the tenant to pay rent and a covenant by the landlord to 
repair arc independent, and in an action against the landlord for 
failure to repair he cannot set up as a defence that the tenant 
has not paid his rent (f^. 

Joint enditors or dehtorn . — ^A release by one of several joint 
creditors operates as a release by all (x), but a covenant by one 
of several joint creditors not to sue is no bar to an action brought 
by the other joint creditors (y). A release of one of several 

rp) Glazehrook v. aodrou , 8 T. B. 366; Roberts v. Brett, 11 H. L. C. 
337; 3i Ij. J. C. P. 21J. 

(q) Boone V. Eyre, ‘2 Wiu. Bl. 1312; Ritcluc v. Atkinson, 10 Ea^t 296. 

(r) Bank of China, etc. v. /Imcncczn Trading Co , [1894] A. C. 266 ; 63 
L. J. V. C. 92. 

(s) Greaves v. Lcgg, 9 Ex. 709 : 23 L. J. Ex. 228; Iluntooii v. Kolynos 
(Incorporated), [1980] I Ch., at p. 5.>8, 90 L. J. Ch. 8*21. 

(f) [1916] 2 K. R. 428; So L. J. K. H. L769. 

(ti) Taylor v. Webb, [1936| \V. N. 91. 

ijr) Jone^ v. ffcilKrt. 7 Taunt. i2l; 16 R. R. 620; Wilkinson v. Lindo, 

7 M. & W. 81 ; 10 L. J. E\. 9t : 56 B. U. 638. 

(yi Wa/mesley v ('ooper, 11 Ad. & EJ. 216; 10 L. J. Q. B. 49. 
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persons who are jointly or jointly and severally liable operates 
as a release of all, unless the creditor expressly reserves his right 
against the others (s); but a mere covenant not to sue one of 
several joint debtors does not release the others (a). 

2, Discharge by operation of law takes place in four cases 

i. Where the contract, without any change of terms or 
parties, is merged into another contract of a higher 
nature (b). 

ii. Where the rights and liabilities become vested in the 

same person (c). 

iii. Where, otherwise than by accident or mistake, a 
material alteration to a written instrument is made 
by the plaintiff, or by a person for whom he is re- 
sponsible and for his benefit, without the consent of 
the other party (d). 

iv* By an order of dis^arge in bankruptcy, as regards 
liabilities provable in the bankruptcy (e). 

8. Disohaiige by impossibility of performance. — ^If parties con- 
tract to do something which at the time of the contract is 
absolutely incapable of performance, the contract is void 
ah initio (jf). 

Thus, a contract for the sale of spec! tied goods which, 
the knowledge of the seller, had perished when the contract was 
made, is void (g). 

So also a contract is void where ** the thing stipulated for was, 
according to the state of knowledge of the day, so absurd that tho 
parties could not be supposed to have coutracl<‘d " (/). 

Where, however, a person enters into a positive contract 
to perform something which is not absolutely impossible, he 

(«} NortJi V. Wakefield, 13 Q. B. 536; 18 L. J. Q. B. 314; Re E. W, J., 
[1901] 2 K. B., at p. 648; 70 L. J. K. B. 810. 

(a) Hutton v. Eyie, 6 Taunt. 289; 16 li. R. 619; Willis v. De CaUro, i 
C. B. (n.s.) 216; 27 L. J. 0. P. 248. A release by which the creditor reservos 
his rights against co-debtors amounts merely to a covenant not to sue (id.). 

(h) Ante, pp. 71, 87. 

(c) See, e.g., s. 61 of the Bills of Exchange Aci, 1882, post, Fart III, 
('hapter VI, 

(d) See Bullen & Leake's Pleadings (3rd ed.), p. 185, and cases there 
Cited. See also Pattinson v. Luchley, L. R. 10 Ex. 330 ; 44 L. J. Bx. 180; 
Suffell V. Bank of England, 9 Q. B. I>. 666; 61 L. J. Q. B. 401; and s. 64 of 
the Bills of Exchange Act, 1882, post. Part ITT, Chapter VI. 

(e) Bankruptcy Acjt, 1914, s. 28 (2). Certain liabilities are, however, 
excepted by s. 28 (1). 

t/) Clifford V. Watts, L. R. 6 C. P., at p. 588; 40 L. J. C. P. 36. 

(g) Sale of Goods Act, 1893, s. 6. 
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must, in the absence of any express or implied condition to the 
contrary, perform it or pay damages for not doing so, although 
in consequence of unforeseen accidents the performance has 
become unexpectedly burdensome or even impossible (h). 

So, in ffilh v. Sughriie (i), it was agreed by a charterpai-ty that 
a ship should proceed to a partjcular placo and there load a full 
cargo of guano. Held, that contract was not discharged because 
tlioio was no guano at that place. 

So also if a contractor enters into a positive contract to complete 
worl's 111 a certain tinio, the contract is not discharged merely 
because ho cannot complete them in that time (k). 

So also where there was a contract for the delivery of goods 
“ unforeseen circumstances excepted ”, it was held that these words 
referred only to such ciicumstances as rendered performance of the 
contract absolutely impossible and that it was not enough for the 
defendant to show that he could not obtain the goods from the 
source which he contemplated when entering into the contract ( 1 ), 

But wherever performance of a contract has become totally 
or substantially impossible by a supervening event beyond the 
control of either party, and not within the contemplation of 
the parties at the time of making the contract nor provided 
for by any express term of the contract, and from the nature of 
the contract it appears that the parties from the first must have 
known that its fulfilment would become impossible if such a 
supervening cause occurred, and there is no undertaking to be 
bound in any event, both parties are by its occurrence excused 
from further performance, a condition, arising from the presumed 
intention of the parties, being implied that in such a case the 
contract shall come to an end (tn). 

Such a condition may be implied where the event which 
makes the contract incapable of performance is: — 


(70 Taylor v. Caldwell, 3 B. & S R26, at p. 833; 32 L. J. Q. B. 164 ; 

Horlork v. Beal, [1^16] 1 A. C., at pp. 519, 520; 83 L J. K. B. 602. 

(I) 15 M. & W 253. 

(7f) JoncA V Sf. John's CoJIegt, L. B. 6 Q. B. 115; iO L. J. Q. B, 80. 

(I) Pfi//? il Som, Ltd. v. Cunningham, Sons £ Co., [1924] 2 K. B. 220 ; 93 
L. J. K. B. 1008. 

on] Taiflor v Calduell (nhi supra); Horlock v. Beal [1916] 1 A. C. 486, 
.if p. 525; 85 L J. K. B. 60*2: Tttmplin S.S, Co,, Ltd. v. Anglo-Mexican, 
tic., Co., [J916I 2 A. C'., at pp. m, 122; 85 Tj. J, K. B. 1689; Metropolitan 
Water Board v. Dick, Ktn .t Co, [iOL8| A. C. 119, at pp. 180, 131; 87 

Ij j. K. B. 370; Dank Line, Lid. v. Capel d Co., [1919] A. C. 436 ; 88 

1j. j. K. B. 211; Joseph Constantine S.S. Line, Ltd. V. Imperial Smelting 
Corporation, Ltd., [1942] A. (’. 164; 110 L. J. K B. 433; Fibrosa Spolka 
ikeyina v. Fatrhairn Laivson Comhe Barbour, Ltd., [1943] A. 0. 32; Moraan 
\ . Manser, [1947] 2 AU E. B. 666. 
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i. In a contract for personal sen^ices, the death or incapacity 

of the promisor (n). 

ii. In a contract made on the basis of the continued existence 

of a specific thing essential to the performance of the 
contract) the destruction of that thing. 

Thus, in Taylor v. Caldwell (w), a contract for the hire of a 
music-hall was hold to be discharged by its destruction by fire. 

In Turner v. Goldemiih (o), on the other hand, a contract by a 
shirt manufacturer to emplo} the plaintiff as his airent and traveller 
for five years was held not to be discharged by the destruction of the 
defendant's factory by fire, because the contract for oinploynicnt did 
not relate only to goods manufactured in that particular factory 
and hence there was no implied condition that it should continue 
to exist. 

iii. In a contract made on the basis of the existence, con- 

tinuance or occurrence of a certain state of affairs or 
event essential to the performance of the contract, the 
non-existence, cessation or non-occurrence of that event. 

Thus, in Krell v. Henry (p), it was held that a contract to hire 
rooms for the purpose of viewing the coronation procession of King 
Edward VII was discharged by the failure of the procession to take 
place, the subject-matter of the contract being rooms to view the 
procession 

On the other hand, in Herne Bay S.S, Go,, Ltd, v, Hiilfon, (q), 
where the defendant agreed to hire a ship in order to take pas- 
sengers to see a naval review and for a cruise round the fleet, it was 
held that the contract was not discharged because the review did not 
take place. The contract between the plaintiff and the defendant 
was merely for the hiring of a ship which (as a ship) had nothing 
to do with the review. So far as the plaintiffs wore concerned, 
the objects of the passengers with regard to sight-seeing were not 
the foundation or essence of the contract (r). 

iv. A ‘‘ vital change of circumstances ” which renders the 
performance of the contract impossible, or delays it 
to such an extent as to frustrate its commercial object (m), 
or destroys its subject-matter, or interrupts it in such 
a way that no resumption is reasonably possible (t), as, 


(n) Taylor v. Caldwell (iihi supra); Robinson v. Davmn, L. E. ft Ex. 172; 
40 L. J. Ex. 172; Farrow v. Wilson, L. B. i C. V. 711; 38 L. C. 1*. 326. 

(o) [1891] 1 Q. B. 644; 60 L. J. Q. B. 247. 

(p) [1903] 2 K. B. 740; 72 L. J. E. B. 794. 

(q) [1903] 2 K. B. 683 ; 72 L. J, E. B. 879. 

(r) Compare Blackburn Bobbin Co, v. Allen d [1918] 2 E. B. 467; 

87 L. J. E. B. 1086, where it was held that the particb to a contract for the 
sale of timber had not contracted on the basis that a certain method of 
delivering the timber, which was prevented by w'ar, would continue possible. 

(«) See Horlock v. Beal, [1916] 1 A. C. 486. 

(t) Lord Strathcona 8,S, Co, v. DomitUon Coal Co,, [1926] A. C., at p. 114; 
96 L. J. P. 0. 71. 
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for example, when perfonnance is prevented or frustrated 
by British legislation or Government intervention, or by 
illegality arising from the outbreak of war (u), or from 
a change in the law of a foreign country when that law 
governs the performance of the contract (x). Thus 

In Horlock v. Beal (y), a contract by a seaman to serve on a 
British ship was hold to bo discharged by the detention of the ship 
at Hamburg on the outbreak of %\ar. 

In Baily v. Be Crespigny (a), a covenant by A and his assigns 
not to build on land was held to be discharged on the purchase of 
the land by a railway company under the compulsory powers given 
to it by statute. 

In Metropolitan Water Boanl v, Bich, Kerr <£f Co, (b), it was 
held that a contract to coiibtruct a reservoir was discharged upon 
continuance of the work being prohibited under the Defence of the 
Koalm Acts and Hcgulations, the interruption being such that 
the contract when resumed would be of a different character. 

In Bank Line, Lid, v. Capel d: Co, (c), a contract to charter a 
ship was held to be discharged by its requisition by the Government 
and detention for so long a period as to frustrate the purpose of the 
coni ract. 

The doctrine of frustration does not, however, apply to a lease, 
which IS more than a meie contract because by it a term of years 
is created and vested in the lessee (d). And, in this respect, there is 
no difference lotween a lease of furnished and of unfurnished 
premises because, in each case, the rent issues out of the land 
only (e). 

But a contract is not discharged where the event causing 
the impossibility, e.^., the exercise of statutory powers by a 
local authority, could reasonably be supposed to have been in 
the contemplation of the parties when the contract was made 
so that it might have been anticipated and guarded against 
in the contract (/). 

Nor is it discharged unless the impossibility is caused by 
something for which neither party is responsible (g). Thus 

(u) V. Lowdrn, 7 K. & B., at p, 771); 29 L. J. Q. B. 17. See also 

Boissctain v. Wcil, [1950] A. C. 327. 

(x) Ualh Vrolhers v. Compama Natiera Sola Aznar, [1920] 2 K. B. 287 ; 
89 L. J. K. B. 999. 

(y) [1916] 1 A. C. 186. 

(a) L. R. 4 Q. B. 180; 38 h. J. Q. B. 98. 

ib) Uhl 6npia, 

(c) Ubi 'tupia. 

(d) Whitihall Couit, Ltd, v. FAthnger, [1920] 1 K. B. 680; 89 L. J. K. B. 
126; Mattkiii v. Cuiltnq, [1922] 2 A. C. 180; 91 L. J, X, B. 693; Eyre v. 
Johnson, [1916) K. 15. 101; 1917 UFR. 433. 

(0 Swift V. Maihean, [1012] 1 K. B. 376; 111 L. J. K. B. 183. 

(/) Walter Harvey v. Walker d Homfrays, [1931] 1 Ch. 274; 100 
Ij. j . 93. 

(g) Mantime Xational Fhh, Ltd, v. Ocean Trawlers, Ltd,, [19361 A. C. 
524; 101 L. J. P. C. 88. 
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A chartered from B a steam trawler for use in the fishing indns- 
try. At the time of the charter both parties know that it ^ould 
re<iiiire a licence from the ( 'anadian Minister. A was using five 
toawleis and applied for five licences. He was told that only three 
licences would be granted and named three trawlers excluding the 
one chartered from B which acoordmgly could not ho used. He 
then claimed that the charterparty had become impossible of p-r- 
formance. Hcldf that he was not discharged, lipcatiso the iiuiios 
sibility was due to his own election (A). 

men frustration is prima facie established it is for the patty 
against whom it is set up to proVe that it was due to fte 
fault of the party setting it up and not for the party setting it 
up to prove absence of any fault on his part (t). 

Where a contract has been discharged by impossibility of 
performance oc frustration the following provisions as to the 
rights and liabilities of the parties have been made by the Lou' 
Reform (Frustratei Contracts) Act, 1048. 

Bys. 1 it is provided that : — 

(1) Where a contract governed by English law has become 
impossible of performance or been otherwise frustrated, and the 
psuiies thereto have for that reason been dischaSrged from the 
further performance of the contract, the following provisions 
of this section shall, subject to the provisions of section two 
of this Act, have effect in rdation thereto. 

(2) All sums paid or payable to any party in pursuance of 
the contract before the time when the parties were so discharged 
(in this Act referred to as the time of discharge ”) shall, in 
the case of sums so paid, be recoverable from him as money 
received by him for the use of the party by whom the sums 
were paid^ and, in the case of sums so payable, cease to be so 
payable : 

Provided that, if the party to whom the sums were so paid 
or payable incurred expenses before the time of discharge in, 
or for the piupose of, the performance of the contract, the court 
may, if it considers it just to do so having regard to all the 
circumstances of the case, allow him to retain or, as the case 
may be, recover the whole or any part of the sums so paid or 
payable, not being an amount in excess of the expenses so 
incurred. 

(8) Where any party to the contract has, by reason of 
anything done by any other party thereto in, or for the purpose 


J.U, 

(i) Joseph CoTistantine 8,8, Line^ Ltd, v. Imperial Smelting Corporation 
Ltd, (ubi supra). 
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of, the performance of the contract, obtained a valuable benefit 
(other than a payment of money to which the last foregoing 
subsection applies) before the time of discharge, there shall be 
recoverable from him by the said other party such sum (if any), 
not exceeding the value of the said benefit to the party obtaining 
it, as the court considers just, having regard to all the circum- 
stances of the case and, in particular, — 

(a) the amount of any expenses incurred before the time of 
discharge by the benefited party in, or for the purpose 
of, the performance of the contract, including any sums 
paid or payable by him to any other party in pursuance 
of the contract and retained or recoverable by that party 
under the last foregoing subsection, and 

(b) the effect, in relation to the said benefit, of the circum- 
stances giving rise to the frustration of the contract. 

(4) In estimating, for the purposes of the foregoing pro- 
visions of this section, the amount of any expenses incurred by 
any party to the contract, the court may, without prejudice to 
the generality of the said provisions, include such sums as 
appears to be reasonable in respect of overhead expenses and 
in respect of any work or services performed personally by the 
baid party. 

(5) In considering whether any sum ought to be recovered 
or retained under the foregoing provisions of this section by any 
party to the contract, the court shall not take into accoimt any 
sums which have, by reason of the circumstances giving rise to 
the frustration of the contract, become payable to that party 
under any contract of insurance: 

Provided that this subsection shall not be taken as pre- 
venting the court, in considering under subsection (8) of this 
section the effect of the said circumstances in relation to any 
valuable benefit, from taking into account any sum payable to 
the benefited party, in respect of the loss of or damage to the 
said benefit, under any contract of insurance. 

(6) Where any person has assumed obligations under the 
contract in consideration of the conferring of a benefit by any 
other party to the contract upon any other person, whe^er a 
party to the contract or not, the court may, if in all the circum- 
stances of the case it considers it just to do so, treat for the 
purposes of subsection (3) of this section any benefit so con- 
ferred as a benefit obtained by the person who has assumed the 
obligations as aforesaid. 

By s. 2 it is provided that : — 

(1) This Act shall apply to contracts, whether made before 
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os after the commencemeiit of this Act, as respects which the 
time of discharge is on or after the first day of July, Tiin<»tfon 
hundred and forty-three, but not to contracts as rcsjiccts which 
the time of discharge is before the said date. 

(2) This Act shall apply to contracts to which the Crown i>» a 
party in like manner as to contracts between subjects. 

(8) Where any contract to which this Acl applies contains 
any provision which, upon the true construction of the contract, 
is intended to have effect in the event of circumstances arising 
which operate, or would but for the said provision operate, to 
frustrate the contract, or is intended to have effect whether such 
circumstances arise or not, the court shall give effect to the said 
provision and shall only give effect to the foregoing section of 
this Act to such extent, if any, as appears to the court to be 
consistent with the said provision. 

(4) Where it appears to the court that a part of any contract 
to wUch this Act applies can properly be severed from the 
remainder of the contract, being a part wholly performed befo^ 
the time of discharge, or so performed except for the payment 
in respect of that part of the contract of sums which are or can 
be ascertained under the contract, the court shall treat that 
part of the contract as if it were a separate contract and had not 
been frustrated and shall treat the foregoing section of this Act 
as only applicable to the remainder of that contract. 

(5) This Act shall not apply to any charterparty, except a 
time charterparty or a charterparty by way of demise, or to any 
contract (other than a charterparty) ioi the carriage of goods 
by sea. 

(6) This Act shall not apply to any contract to which section 
seven of the Sale of Goods Act, 1808 (which avoids contracts 
or the sale of specific goods wMch perish before the ride has 
passed to the buyer), applies, or to any other contract for the 
sale, or for the sale and delivery, of specific goods, where the 
contract is frustrated by reason of the fact that the goods ha^'e 
perished. 

4. Discharge by performance. — ^The question whether or not 
a contract has been performed depends in each case on its 
express or implied terms. Partial performance will be dealt with 
later; the only questions that will be considered here are 
Payment and Tender. 

Payment.— Ad. obligation to pay a sum of money is dis- 
charge by payment of the sum due, by the debtor or his agent, 
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to the creditor, or to an agent of the creditor who has authority 
to receive it (k). 

Payment made on behalf of the debtor by a third person 
does not discharge the debtor (/) unless it is made by the third 
person, as agent for and on account of the debtor, and with his 
prior authority or subsequent ratification (m); but payment by 
a surety for the debtor in pursuance of his legal obligation 
discharges the debtor, and entitles the surety to stand in the 
place of the creditor (n). 

Payment does not necessarily require the transfer of money; 
it may be effected by a settlement of accounts (o). 

Payment, in order to discharge the debtor, must be of the 
whole amount due; the mere payment of a smaller sum cannot 
of itself amount to a discharge (p). But a debtor may be 
discharged if, by a new agreement between himself and the 
creditor, the creditor accepts something other than money which 
amounts to a “new and different benefit” (q). Thus he may 
be discharged if the creditor, in lieu of payment^ accepts a 
negotiable instrument (r). 

If, however, a debtor sends to his creditor a cheque for a 
smaller sum than is claimed, stating that it is “in full of all 
demands ”, and the cheque is retained by the creditor, it is a 
question of fact as to the terms on which it is so kept; and if 
the creditor, though he keeps the cheque, intimates that he 

(fc) Eyles V, ElUs, 4 Bing. 112; 6 L. J. C. P. 110; CatteraXl y. Hindle, 
li. B. 2 C. P. 186; 35 Tj. J. C. P. 161; 148 H. R. 781. Payment in an action 
to the plaintifl's solicitor is equivalent to payment to the plaintiff, but not 
payment to an agent or clerk of the solicitor, unless he has authority to 
receive it: Yates v. Freckletcm, 2 Dougl. 623; Perry v. Turner, 1 L. J. Ex. 13. 

(l) James v. Isaacs, 12 C. B. 791; 22 L. J. C. P. 73. 

(m) Simpson v. Egginton, 10 Ex., at p. 845; 24 L. J. Ex. 312; 102 B. B. 
867; Smith v. Cox, [19401 2 K. B. 658; 109 L. J. K. B. 732. 

(n) Post, Part III, Chapter III. 

(o) Spargo's Case, L. B. 8 Ch., at p. 414; 42 L. J. Ch. 488. See also 
Eyles V. Ellh (ubi supra), inhere the debtor and creditor banked at the same 
bank and payment was by a transference from the debtor's account to the 
creditor’s account. 

ip) Pinners Case (1602), 5 Rep. 112 a: nflBrmed with a review of all the 
intenneJiate authorities in Foakc^ v. Deer, 9 A. C. 605; 54 L. J. Q. B. 130. 

iq) Set' Bidder v. Bridges, 37 Ch. D., at p. 117; 57 L. J. Ch. 300; 68 
L. T. 656. Such an agreement, if made, after the proper date of payment, 
operates, strictly speaking, as an “ accord and satislaction ” : Sociiii des 
llofds le Tontmet Paris Plage v. Cummings, [19*22] 1 K. B., at p. 469; 91 
Jj. J. K. B. 288. 

(r) Sibree v. Tripp, 15 M. & W. 23; 15 L. J. Ex. 318; 71 E. B. 545; 
Curlewis v. Clark, 3 Kx. 375; 18 L. J. Ex. 114; Bidder v. Bridges (ubi supra). 
See also Goddard v. O'Brien, 9 Q. B. U. 37, which was, however, questioned in 
lltrachand Pmamchand v. Temple linfra). 
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takes it merely on account, he can sue f(» the balance of the 
debt (s). 

But if a third person gives a consideration for the discharge 
of the debtor, it does not matter what proportion it bears to the 
debt. Where, therefore, a cheque for an amoxmt smaller than 
the debt is rent by a third person in full settlement of the debt, 
and is retained by the creditor, he must be taken to have 
accepted the amount upon the terms upon which it is offered, 
and he cannot subsequently sue the debtor for the balance (t). 

And since the Court will not inqiure into the adequacy of the 
consideration for an agreement (u), the debtor may be dis- 
charged by an agreement under which the creditor, in whole or 
part satisfaction of the debt, accepts some chattel of less value, 
such as “ a horse, hawk or robe ”, or under which he gets any 
additional advantage, however small, such as payment at an 
earlier day or at a different place (to); and payment of a sum 
smaller than a debt amounts to a discharge when made in emn- 
promise of a disputed liability {x). 

A composition between a debtor and his creditors, whereby 
each creditor agrees to accept a proportionate part of his debt, 
is valid at Common Law, the debtor bdng discharged by the 
substitution of a new agreement, and the consideration to each 
creditor for that new agreement being, not merely the promise 
by the debtor to pay part of the debt, but also the forlrearance 
of the other creditors, who are parties to the agreement, to insist 
upon their full claims (y). Now, however, such arrangements 
are governed by statute (z). 

Mode and place of payment. — ^The ordinary Common Law rule 
is that a debtor must seek out his creditor and pay him at his 


(<) Day V. MeLea, 23 Q. B. D. 610; 68 L. J. Q. B. 203; and set* Ackroyd 
V. Snuihies, 64 L. T. ISO. 

(t) Hiraehand Punamehand v. Temple, [1911] 3 K. B. .UK); 80 L. J. K. B. 
1166. (“) AnU, p. 46. 

(io) Pitmel’e Case (ubi supra), cited in Foakes v. Beer [u6i supra). 

(a) Ante, p. 60; and see Cooper v. Parker, 16 0. B. 823; 34 Jj. .F. 0. P. 
68; 100 B. B. 686. 

(y) Good V. Cheesman, 3 B. & Ad. 836; 9 L. J. K. B. 231; 86 B. B. 674; 
(xplained by Slater v. Jones, L. B. 8 Bx., at p. 198; 43 Tj. J. Bx. 132; and 
see also West Yorkshire, etc.. Agency, Ltd. v. Coleridge, [1911] 3 B. B. 826; 
80 L. J. K. B. 1132. 

(*) Under the Bankruptcy Act, 1914, a debtor atrainst 'nhom a receiving 
order is made may, either befOK (s. 16) or after (s. 31) adjndicatitin, enbmit a 
proposal for a composition which, if accepted by a majority in number and 
three-foarths in value of the creditors who have proved, and approved by the 
Clonrt, is binding on all creditors whose debts are provable. Private arrange- 
ments with creditors are governed by the Deeds of Arrangement Act of 1914, as 
modified by s. 22 of the Administration of .Tustice Act, 1926, and by the Bales 
of 1926, and must be registered within seven days of execution. 
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residence or place of business (a) in legal tender on the due 
date and without request (b). 

If payment is made in any other way, as, a.g., through the 
post, the debtor is discharged only if the creditor has expressly 
requested payment to be made in that way, or such a request 
can be inferred (c). 

Request need not be in express terms, and may be inferred 
from the previous coiurse of dealing between the parties, but not 
from the mere fact that the debtor has been in the habit of 
making payment in some particular way and the creditor has 
not dissented (d). 

In all cases, however, payment must be made in an ordinary 
and proper manner. 

Tims, in MiteheU-IIenrif v. Xomneh Union Society (e), 'A sent 
to B a written notice stating that a sum of £48, due from B to A, 
should bo paid at A’s office and askinc; B, “ when remitting to 
return the notice. B sent by registered post £48 in Treasury notes, 
which wore stolen before they reached A. It was held (i) that the 
notice amounted to a request to send payment by post, but (ii) that 
to send so largo a sum in Treasury notes was not an ordinary and 
reasonably proper way of making payment, and that B was not 
discharged. 

Payment by negotiable instrument . — negotiable instrument 
given as payment of a debt may be accepted in satisfaction and 
as a discharge of a debt (f)^ but is prima facie only a conditional 
payment, the condition being that the debt revives if the instru- 
ment is not duly met at the proper date (g). 

During the currency of ^e instrument, the remedies of the 
creditor in respect of the debt are as a rule suspended (h), but 
if it is not duly met they revive unless it is outstanding in the 


(а) Rein v. Stein, [1892] 1 Q. B., at p. 768; 61 L. J. Q. B. 401; Drexel 
V. Drerel, [1916] 1 Ch.. at p. 260 ; 85 L. J. Ch. 236. 

(б) See Fowler v. Midland Electric Corporation, Ltd,, [1917] 1 Ch. 666; 
86 Tj. J. Ch. 472; 117 L. T. 97 ; 33 T. L, R. 322, Where, however, a customer 
of a bank has money to his credit on a current account, a demand for payment 
must be made by the customer before he can maintain an action : Joaehimson 
V. Swifts Bank, f\m} 3 K. B. 110; 90 Tj. J. K. B. 973. 

(c) See, e,g,, Edmiindson v. Mayor of Longton, 19 T. L. R. 15 (consumer 
(jf gas discharged by p'acing money in an automatic gas meter). 

(d) Penninqlon v. Crottsley, 77 L. T. 43. 

(e) [19181 2 K. n. 67; 87 fj. J. K. B. 695. 

(/) See Maillatd v. Argj/le {Duk() 6 Man. & O. 10; Sauer v. ]Vanstaff, 14 
fj. J. Ch. 116. " 


(g) Currie v. Mi^ia, 1j. R. 10 Ex., at p. 163; 44 L. J. Ex. 94; Felix Hadley 
d Co. V. Hadley, [16981 2 Ch. 680; 67 L. J. Ch. 694 ; 79 L. T. 209. 

(h) Simon v. Llntid, *2 Cr. M. ^ U. 187; 1 L. J. Ex. 195; Gunn v. Dnlokow, 
Vaughan d Co., L. li. 10 Cli. 491; 44 L. J. Ch. 732; 32 L. T. 781 (vendor’s 
lien). 
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hands of a third party (i). But a negotiable instrument does 
not amount to a conditional payment or suspend the remedy 
of the creditor, where, if it did, the creditor would be deprived 
of a better remedy than an action on the instrument, os, c.g., 
where the debt is for rent, in which case the creditor would 
have a remedy by distress, or where the debt is secured und 
the ereditor has a remedy under the security (/). 

When a negotiable instrument is accepted as a conditional 
payment, and the condition is performed by actual payment, 
the payment relates back to the date when the instrument w'us 
given (k). 

Payment may in some cases be inferred or presumed. Thus 
it may be inferred from mere lapse of time (Z), and, in the case 
of periodical payments, the production of a receipt for one pay- 
ment may raise an inference that the previous payments were 
made (m). A receipt is, however, only prima facie evidence of 
payment, and may be contradicted unless the person who gave 
it is estopped from denying its truth (n). 

Appropriation of payments.— "Where a debtor owes various 
sums for debts contracted at different dates and makes a pay- 
ment which is not sufficient to discharge his whole liability, the 
question as to which debt is discharged is governed by the 
following roles: — 

i. The debtor may at the time of payment appropriate his 
payment to any of the debts; his appropriation need not 
be express, but may be inferred from tixe drcmnslanccs 
of the cases as known to both parties, as, t’.g., where 
he pays the exact amount of one item (o). But a mere 
undisdosed intention in the mind of the debtor is not 
sufficient to support an appropriation (p). 

(t) Price V. Price, 16 M. * W. 232; 16 Ti. J. Bx. 99; 78 H. B. 176; Davit 
V. BeiUy, [1808] 1 Q. B. 1; 66 L. 3. Q. B. 811. In tbe rase, however, of a 
cheque, the debtor may be discharged if it is not presented within a reasonable 
time (Bills of Exchange Act, 1882, s. 74, post. Part III, Chapter VIl. 

(i) Henderaon v. AHhur, [1907] 1 E. B. 10; 76 Tj. J. K. B. 22; He D( fries 
A Serna, Ltd., [1909] 2 Ch. 428 ; 78 L. J. Ch, 720. 

(k) Felix Hadley d Co. v. Hadley (ubi aiipra) ; and see Marreeo v. Riebard- 
ton, [1908] 2 E. B., at p. 693; 77 1 j. ,r. K. B. 869. 

(Z) Cooper v. Turner, 2 Stark. 497. 

(to) On the sale of leasehold property the pnxluelion by tbe vender of the 
receipt for the last rent rai'-es a presumption of law tha* all the eine>i’ijit_-. 
of the lease have bten performed (s. 46 (2) of tbe Iiaw of Propertj Act, lO'i.i, 
re-enacting s. 3 of the Conveyancing Act, 1881). 

(n) Phillipa V. irarren, 14 M. & W. 379; If 1 j. J. Ex. 2Sf»; Itomt v. 
Foster. SB" & N. 779: 27 fi. J. Bx. 262; 116 li. It. SOI; Lee T. Auhens/iirf 
and Yorkthire Hy., L. B. 6 Cb., at pp. 531, 6.86. 

(o) Marryalla v. White, 2 Stark. 101; Parker v, Guinness, 27 'C. h. ft. 12tt 

(p) Leeaon v. Leeaon, [19361 2 K. B. 167; 106 Ii. .T. K. B. 1162. 
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ii. If the debtor makes no appropriation, the creditor may 
appropriate the pa}anent to any of the debts, even 
though barred by a Statute of Limitations (?), and his 
appropriation may be made at any time before judgment, 
even while he is actually in the witness-box (r). 

iii. If in the case of a current mid unbroken account (e.g., a 
banking account, or a current account for goods supplied 
and work done rendered periodically with a balance 
carried forward (s)) no appropriation is made by either 
debtor or creditor, the law considers that the payment 
is made in respect of the earliest debts (t). 

The last rule is not an invariable rule of law, and may be 
excluded by the circumstances of the particular case (u ) ; it does 
not apply as between trustee and cestui que trust (a). 

Tender » — ^Tender is the offer by a promisor to perform his 
obligation: it must be made at a reasonable time, and, if any 
place for performance is fixed by the contract, at that place (i/)« 

If the obligation of the promisor is to perform some act 
other than the payment of money, he is discharged by the mere 
tender of performance, and on the refusal of the promisee to 
accept it the contract is discharged by breach. If his obligation 
is to pay a liquidated sum of money, the tender of payment does 
not discharge him, but bars any claim for further interest (a), 
and can be pleaded as a defence to any subsequent action for 
the debt. 

By the plea of tender the defendant admits his liability to 
the extent of the amount tendered, but sets up that he has always 
been ready and willing to pay, and that he has performed his 
obligation as far as he could, complete performance having been 
prevented by the plaintiff’s refusal to accept, and, since the 
tender does not discharge the debt, that he is still ready and 
willing to pay; he must therefore, with his defence, pay into 
Court the sum alleged to have been tendered, and, if he proves 


(q) RNh V. Ji^ovL’9, 6 Bincf. N. C. *15:); & L. J. C. P. 276: 60 R. R. 760. 

(r) Fnend v. Younq, [18971 2 Ch., at p. -137 ; 66 L. J. Ch. 737; 77 L. T. 60; 
Seymour v. Pickeit, [1906] 1 K. B. 716; 7*1 L. J. K. B. 413 (appropriation by 
creditor when in wi1ne‘^s-box held valid). 

(s) See Alhemarlc Supply Co, v. Hmd if Co., [1928] 1 K. B., at p. 319; 97 
L. J. K. B. 26 

(t) Clat/lon’i Ca’ie, I Mer. 685: 13 Tl. E. 861 ; The Mecca (infra)-. Deeley v. 
Lloyde Banh, Ltd., [10121 A. C. 736; 81 Ti. J. Ch. 697. 

(«) The Mecca, [18071 A. C. 986; 66 L. J. P. 86. 

(r) Re IlaVett’e Bit ate. 13 Cli. T). 606 : 49 L. J. Ch. 413. 

(ij) Startup V. Macdonald, 6 Man. & G. 693; 13 L. J. C. P. 447 ; 64 E. R. 
810. 

(a) Oraham v. Seal, 88 L. J. Ch. 31 ; 119 L. T. 626. 
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a valid tender of the whole amount due, he will succeed in the 
action and will be entitled to recover judgment for his costs ( &)• 

But the essence of the plea is the continued readiness of the 
debtor to pay. If, therefore, after refusing tender, the creditor 
makes a subsequent demand which is refused by the debtor, the 
plea of tender fails (c). 

The plea of tender cannot, however, be raised in an action 
for unliquidated damages (d), 

A tender of payment must satisfy the following conditions: — 

i. It must be in l^gal tender. At Common Law it must be 
made in current coin of the realm (e), but by statute it may 
be made by Bank of England notes (/). 

Although, however, a creditor has a legal right to notes or 
cash, a tender made in some other form, e.g., by cheque, is good 
if the creditor has expressly waived his right, e.g., by asking for a 
cheque (g), or has made no objection to &e tender on the ground 
of its form (h). 

ii. It must be before action (t). 

iii. It must be by the debtor (k), or someone on his behalf, 
to the creditor, or a person having actual or apparent authority 
to receive it (Z). 

A tender to one of several joint creditors or by one of several 
joint debtors operates as a tender to or by all (»i). 

iv. It must be of the exact sum due, but a tender of a 
larger sum is valid if no change is required (n) or if no objection 
is made on the ground of change being required (o). 


(6) See the Annual Practice, Order XXII and notes thereon. 

(c) Hayward v. Hague , 4 Eap. 93; Spyhey v. Hide^ 1 Camp, 131. 

(d) Davys v. Richardson ^ 21 Q. B, D. 202 ; 57 Tj, J. Q. B. 40S1. 

(e) Polgiass v. Oliver ^ 2 C. & J. 16; 1 L. J. Fx. 6, 

(f) By the Currency and Bank Notes Act, 1928, «. 1, amendinff the Bank of 
England Act, 1833, Bank of England notes are legal tender for any ainoiiTit. By 
R. 4 of the Act of 1928 provisions were made for transferring to* the Bank and 
calling in the Treasury notes issued under the Cnrrencv an<i V*ank Notes Act, 
1914. By the Coinage Act, 1870, s. 4, coins issued by the Mint, and not called 
in by Boyal Proclamation, and of legal weight, aro valid tender (a) in gold for 
any amount, (b) in silver up to 40s., and (c) in bronze up to Is, By the Coinage 
Act, 1946, cupro-nickel coins are valid up to 40s. 

(q) Cuhitt V. Gamble, 36 T. L. 11. 223. 

(h) Polgiass V. Oliver {uhi supra); Jones v. Arthur, 3 Dowl. 412; 60 11. B. 
833 

(i) See Briggs v. Calverly, 8 T. E. 629. 

(k) Read v. Goldring, 2 M. & S. 86; 11 B. R. 694. 

(/) Roe Finch v. Boning, 4 C. P. D. 143 (reviewing earlier authorilie‘^^. 

(m) Bullcn & Leat'e’s Pleadings (3rd cd.), p. 694; Douglas v. Patrick, 3 
T. B. 683; 1 B. B, 793. 

(n) Robinson v. Cook, 6 Taunt. 336; 16 B. B. 624; Dean v. .Iome9, 4 B. A 
Ad. 647; 2 L. J. K. B. 94. 

(o) Saunders v. Graham, Cow 191, 
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V. The money must be actually produced unless the creditor 
expressly or by conduct dispenses with production (p). 

vi. The tender must be unconditional, so that if the creditor 
takes the money and more is in fact due, he may bring an 
action for the residue. It is therefore valid if offered by the 
debtor simply us being all that he admits to be due; but is 
invalid if offered upon the terms that the creditor is to admit 
that no more is due and to accept it in full settlement of his 
claims (7). A lender is not, however, invalid merely because 
it is made under protest (r). Nor is a tender invalid merely 
because the debtor asks for a receipt (s), though it may be in- 
valid if it is made subject to the condition of getting a 
receipt (t). 

Set-off . — If A owes B a debt of £100 and B also owes to A 
a debt of £300, these debts do not automatically discharge each 
other, though A and B may make a settlement of accounts by 
agreeing that they shall be set off against each other, such an 
agreement being equivalent to payment by each (u). But in an 
action brought by A against B it is possible for B to set up as a 
defence a claim to set off against his liability to A the debt due 
to himself from A. 

At Common Law a defendant had in general no such right, 
and was compelled to bring a cross-action in order to recover 
any debt due to him from the plaintiff (a;). By the Statutes of 
Set-off (y), it was, however, provided that where there were 
mutual debts between a plaintiff and a defendant, one debt 
might be set off against the other. This principle was extended 
by the Judicature Act, 1873 («), and it is now possible for a 
defendant to set up by his pleading either a set-off or a 
counterclaim. 


(p) Finch V. Brook, 1 Bing. N. C. 253 ; 4 L. J. C. P. 1; 41 E. R. 695. 

(g) MttfMI V. Kmg, 6 C. & P. 237 ; 40 R. R, 810; Hastings (Marquis) v. 

Thorley, 8 C. & P. 573; Bowen v. Owen, 11 Q. B. 130; 17 Tj. J. Q. B. 5. 

(r) Scott V. Uchndge, etc., Rg., L. R. 1 C. P. 696; 36 L. J. C. P. 293; 

Greenwood v. Svichffe, [1892] 1 Ch. 1; 61 L. J. Ch. 69. 

(9) Jonfs V. Aithnr, 8 Dowl. J12; 59 R. R. 833. 

(t) Laing v. Maider, 1 C. «Ss P. 237. But by the Sfainp Act, 1891, s. 103, 
if the amount oxceojls the creditor 15 liable to a penalty of dSlO if he refuses 
to gi\e a dul\ btaiupid receipt. 

(v) Ishbu V. Jam(^. 11 M. & IV. ')I2; 12 L J. E^. 293; and see ante, p. 70. 
(i) V difiruljiit might, houeter, 111 some eases set up as against the plain- 
fifT a elaiiQ ti using cm I of the same transaction. Thus, in an action for the 
pnec of goods, he might, in udiution ot the price, set up a claim tor dauiages 
for bioaeh ot w iir iniv : see Sireti v. Blay, 2 B. & Ad. 166; 36 R. R. 626. 

(if) 2 (ici). 2, e. 22; S (ico. 2, c. 21, repealed by the Statute La^w Revision 
Acts, *f>79 ind I^S3 
f?) S. 21 i.Ji 
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A set-ofi can be pleaded only where (i) the claims on both 
sides are for liquidated debts, and (ii) due from and to the 
same parties in the same right, and (iii) the debt which the 
defendant claims to set oS was due and enforceable by action 
at the date of the writ. A set-off is merely a defence ; if it is 
less than the plaintiff’s claim the plaintiff will get judgment for 
the balance; if it equals the plaintiff’s claim the defendant will 
get judgment; but if the defendant’s claim exceeds that of 
the plaintiff he cannot obtain judgment for the excess. 

If, however, the defendant’s cross-claim exceeds the claim 
of the plaintiff he can recover the excess by pleading it as a 
counterclaim instead of as a set-off. And he may also set up as 
a counterclaim any kind of cross-claim, as, c.g., a claim for 
unliquidated damages, or a claim which is not even of the same 
nature as the plaintiff’s claim: thus a claim founded on tort 
may be raised as a counterelaim in an action of contract. 

But a counterclaim is merely a cross-action which is tried at 
the same time as the main action. Thus there are as a rule 
two judgments, one on the claim and one on the counterclaim. 
The Court may, however, if it thinks At, merely give judgment 
for the balance due to the plaintiff or the defendant (<i). 

5. Dlsoharge by Breach. — This may occur 

(i) by repudiation of the contract by the promisor or by 
conduct on his part rendering performance impossible, 
and 

(ii) by failure of the promisor to perform it. 

Repudiation and impossibility created by the promisor. — ^If, 
when the time for performance of a contract arrives or during 
the time for its performance, the promisor refuses to perform 
it, or disables himsell from performing it, the promisee is dis- 
charged from any further obligations resting upon him, unless 
they arise under independent covenants, and may maintain an 
action (i) upon a quantum meruit for anything done by him 
under the contract, and (ii) if he himself was ready and willing 
to complete his part of the contract, for damages lor its breach. 
Thus — 

In General Billposting do. v. Atkinson (l>), A was omployeil 
by B under an agreement which contained a rovenant by him 
restraining his right to trade after its termination. A havin'; been 
wTongfndly dismissed, it was hold that his covenant not to trade was 

(a) See, generally, as to set-off and oonnterclaim. Animal Practice, Order 
XIX, r. 8, Order Xxl, r. 17, and notes thereon. 

(b) [1909] A. 0. 118; 78 L. J. Oh. 77. 
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not an independent covenant but ancillary to the contract of ser- 
vice, on the repudiation of which he was discharged from any 
further performance of it on his part. 

In Vlanch6 v. (^olhurn (r), the defendant employed the plaintiff 
to write a treatise for a publication called “ The Juvenile 
Library **. After the plainlifi had completed a considerable part 
of the work the defendant abandoned the publication. Held, that 
the plaintiff (»oiild sue upon a quantum meruit for the value of the 
work which lie had done. 

In Corf Amheryate, etc,, Ity, (d) A having contracted to 
purchase goods to be manufactured and supplied from time to 
time, and having accepted part of the goods, gave notice to the 
vendor not to manufacture any more as he would not accept them 
or pay for them. Held, that the vendor, being ready and willing 
to perform his ])art of the contract might maintain an action for 
damages. 

Where, bejore the time for performance of a contract arrives, 
the promisor so acts or so expresses himself, as to show that 
he does not mean to accept and discharge the obligations of a 
contract any further, the other party has an option as to the 
attitude he may take up ” («;)• 

(a) He may at once treat the repudiation of the other party 
as a wrongful putting an end to the contract and may at once 
bring his action as on a breach of it, and in such action he will 
be entitled to such damages as would have arisen from the non- 
performance of the contract at the appointed time, subject, 
however, to abatement in respect of any circumstances which 
may have afforded him the means of mitigating his loss. 

Thus, in Ilochster v. He La Tour (f), A in April engaged B as 
a courier for the month of June, but m May wrote to B that his 
services would not bo requiied. Held, that B need not wait until 
June before bringing his action for breach of contract. 

also, in Fr<hst v. Knight (g), where A promised that on the 
doath of his father ho would marry B, but during the life of his 
father announced his intention of not fulfilling his promise and 
broke off the engagement, it was held that B could maintain an 
action at once. 

(b) Alternatively he may insist on holding the other party 
to the bargain. But in that case he keeps the contract alive 
for the benefit of the other party as well as himself; he remains 
liable to all his own obligations under it; and enables the other 


(c) 8 Bing. 14; 5 0. & P. 58; 1 L. J. C. P. 7. 
id) 17 Q. TS. 127; 2U L. J. Q. B. 460. 

(f) Hei/mau Datums, JJd , 11012] A. C., at p. 361; 111 L. J. K. B 241; 
‘.er olbo Froift V. Knight, L. B. 7 Ew 111, ut pp. 112, 113; il L. J. Ex 78 

(f) 2 E. & B f)7S; 22 J.. .1. Q, B. j.w. 

(g) Uhi supra. 
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party not only to complete the contract, notwithstanding his 
previous reputation, but to take advantage ol any supervening 
circumstance which would justify him in refusing to complete 
it, as, e.g,, of an outbreak of war rendering its performance 
illegal (h). 

But in the case of a contract containing various stipulations, 
as, e.g., in a lease, the repudiation merely of one term does 
not entitle the promisee to rescind, unless the term is a condition 
of the contract or the repudiation goes to the root of the 
whole contract (i). 

Where no time is fixed for the performance of a c<mtract the 
Inference is that it is to be performed in a reasonable time (k), 
and if either party fails to perform his part within a reasonable 
time the other party may by notice terminate the contract (f), 
and where there has been an ** inordinate lapse of time ” during 
which neither party has performed or required performance of 
the contract, the inference may be drawn that the parties have 
mutually abandoned the contract (in). 

Discharge by non-pcr/ormancc.*— Hero, if the contract is 
wholly unperformed by the promisor, the promisee is released 
from any promises on his part which form the consideration for 
the promise of the other party, and may also maintain an action 
for breach of contract. Many difficulties, however, arise in case 
of a. partial non-performance and a partial breach. Here the 
general rule is that a mere partial non-performance or partial 
breach, though it always entitles the other party to damages, 
does not entitle him to rescind the contract, unless it is so sub- 
stantial as to strike at the root of the whole contract. There 
are, however, three classes of cases which must be 
distinguished : — 

A. Partial performance of entire contracts. — ^Where a contract 
is entire, i.e., a contract to do specific work for one specific 
sum, the promisor cannot as a general rule recover any payment 
if he fails to complete it or to fulfil an essential term or a con- 
dition of the contract (n). 

Thus, in Ovtter v. Towell (o), the plaintiff was hired io act as 
second mate for a payment of thirty guineas, provided that he 

(h) Avery v. Botrden, 26 L. J. Q. B. S; S E. & B. 71 i. 

(i) Johnstone v. Milling, 16 Q. 15. T). 160; ,"5 L. J. Q. B. 162. 

(k) Seott V. Ebury (Lord), L. B. 2 0. P,, at p. 269 ; 36 L, J. F. C. 161. 

(l) Jones V. Cribbons, 8 Ev. 920 ; 32 L. .T. Ex. 317; 91 B. Jl. 811. 

(m) Peail Mill Co. v. Ivy Tanm ly Co., [1919] 1 TC. B. 7K ; 68 L. J. K. B. 131. 

(m) Vigeis V. Cook, [1919] 2 K. H. 475; Ji. J. K. B. 1132; Eihelby v. 

Federated Euiopran T5a.il, Ltd., {1932] 1 K. B. 123; 101 L. J. K. H. 215. 

(o) 6 T. R. 320; 3 li. R. W3. 
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** proccodod, contiiined aud did his duty as second mate on the 
ship from Jamaica to Liverpool”: he died a fow days before 
reachini; Liverpool. Tleldy that his executrix could recover no 
part of tho thirty guineas 

Similarly, in Sinclair v. lioirlcs (p), the plaintifE contracted to 
repair and make perfect three chandeliers. The jury found that 
the work had not been substantially completed. HeUl, that tho 
plaintiff was not entitled to recover anything for the work which he 
had done. 

But if a contractor substantially completes the work which 
he has contracted to do, this rule does not disentitle him to 
recover the price merely because some portions are insufficiently 
or badly done, though in such a case the other party is entitled 
to deduct such an amount as would be required to complete the 
work according to the contract (q). The rule, moreover, applies 
only to entire contracts, not to those which are divisible (r). 

And in two cases the rule is excluded to the extent ol allow- 
ing the promisor to recover on a quantum meruit, f.e., for the 
value of the work actually done. These cases are (s): — 

i. Where it was through the fault of the other party that 
the work was incomplete (t). 

ii. Where, though he himself has abandoned or failed to 
complete the work, there is something to justify the 
inference of a new contract to pay for what was done (u). 
But such an inference will not arise merely from the fact 
that the other party has accepted the benefit of the work 
done, unless the circumstances were such as to give him 
the option of refusing or accepting it. 

Thus, in Appleby v. Myere (i^), A contracted to erect machinery 
on B's premises, the total price to be paid on completion. When 
much of tho machinery was erected, but before it was complete, the 
-whole of the promises with the machinery was destroyed by fire. 
Held that, although on tho principle of Taylor v. Caldwell (ante, 
p. 208) A was excused from further performance, he could not 
recover upon a quantum meruit for the work done by him. 

So, also, in Sumpter v. Hedges (x), A having contracted to erect 
buildings on B’s land, left them unfinished: and they were com- 
pleted by B, who us^d some of the materials left on the land by A. 


(p) OB. & C. 0‘2; 7 L. J. K. B. 178; 33 E. E. 589. 

(q) Dakin a- Co. v. Lee, [19161 1 K. B. 506; 84 L. J. K. B. 2031. As to tho 
hcadnote in Ibis cusp, soe Viqcis v. Cooh^ [1919] 2 K, B., at p. 481. 

(r) Maoor v. Pijnc. 3 TUng. 228; 4 L. .T. C. l\ 36; 28 E. E. 625. 

(<t) Potman v. Liddrsdale. [1900] A. C., al p. 202; 09 L. J, P. 44; Applehu 
V. Mycn, L. E. 2 C. P., at p. 661; 36 L. J. C. P. 331. 

(f) Planch^ V. Colburn {ante, p. 222). 

(m) See Appleby v. Myers, L. E. 2 C. P., at pp. 659, 660 ; 36 L. J. 0. P. 
651, and cases there cited. 

(x) [1898] 1 Q. B. 673 ; 67 L. J. Q. B. 545; 78 L. T. 378. 
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Held, that B’b completion o£ the work raised no infcreiicf^ of a new 
contract to pay A for the trork which he had done, although B must 
pay the value of the materials used by him. 

B. Divisible promises * — ^Where a contract contains various 
stipulations by both parties, the failure by one party to perform 
any one stipulation in accordance with the contract does not 
entitle the other party to terminate the whole contract, unless 
the repudiation goes to the root or essence of the contract and 
amounts in substance to a repudiation of the whole contract 
or the stipulation is a condition of the contract (j/). 

C. Breach of condition * — ^As has been already stated, parties 
may expressly make some event a condition precedent or con- 
dition subsequent, so that on its occurrence some liability accrues 
or is discharged. But the condition of which we now have to 
speak is a promissory condition, the breach of which discharges 
a contract. 

Every promise which forms one of the actual terms of a 
contract is either a condition or a warranty. A condition is a 
vital term the non-performance of which amounts to a substantial 
failure to perform the contract at all; a warranty is a term which 
is not so vital that a failure to perform it goes to the substance 
of the contract (a). 

“ The proper significance of the word [warranty] in the law of 
England is an agreement which refers to the subject-matter of a 
contract; but, not being an essential part of the contract, either 
intrinsically or by agreement, is collateral to the main purpose of 
such a contract ” (b). 

Both classes are equally obligations under the contract, and 
the breach of any one of them entitles the other party to 
damages. But in the case of the former class he has the alter- 
native of treating the contract as being completely broken by 
the non-performance, and (if he takes the proper steps) he can 
refuse to perform any of the obligations resting upon himself 
and sue the other party for a total failure to perform the con- 
tract .... Later usage has consecrated the term * condition ’ to 


(y) Iloare v. Rennie , 6 H. & N. 10; 29 1j. J, Ex. 73; Afvrsey Steel and Iron 
do, V. Naylor, Benson d Go,, 9 A. C. 43i; 63 1 j. J. y. B, 497; Guy-Pell v. 
Foster, [1930] 2 Ch. 169; 99 Ti. J. Ch. 620; Payzu, Ltd, v. Saunders (post, 
p. 235); and as to the sale of goods, see s. 31 of the Sale of (loods Act, 1893. 
post. Part III, Chapter V. 

(a) This distinction docs not always apply to contracts of insurance. 

(b) Dawsons, Ltd, v. Bonnin, [19S^] 2 A. C., at p. 422; 01 L. J. P. C. 210; 
38 T. L. R. 836. 
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describe an obligation of the former class, and * warranty ’ to 
describe an obligation of the latter class ” (c). 

Whether any term is a condition or a warranty depends, as 
a rule, upon the circumstances of the case, though the parties 
may in any case expressly provide that a term of the contract 
shsdl be a condition. But if after breach of a condition the other 
party does not take steps to terminate the contract, but con- 
tinues to accept performance or otherwise to treat it as existing, 
he can henceforth only treat the condition asi if it were a war- 
ranty, and is entitled only to recover damages (d). 

Seoton 2. — Discharge of Bights of Action 

1. DIschai!ge by aglpeement. — ^Rights of action arising from 
breach of contract may be discharged either by release under 
seal (e) or by accord and satisfaction. 

Accord and satisfaction is the purchase of a release from an 
obligation whether arising under contract or tort by means of 
any valuable consideration, not being the actual performance of 
the obligation itself ” (/). It was formerly thought that such 
consideration must be executed, i.e., must consist in the per- 
formance of some act by the party to be released. Now, how- 
ever, it is settled that it may be executory, that is to say, may 
consist merely in a promise (g). ** If . . . it can be shown that 
what a creditor accepts in satisfaction is merely his debtor’s 
promise^ and not the performance of that promise, the original 
cause of action is discharged horn the date when the promise is 
made” (h). 

2. Discharge by Statutes of Limitation.— The right of action 
arising from a breach of contract may also be lost by virtue of 
the provisions of the Limitation Act, 1989, which, with some 
amendments and exceptions, consolidates all the earlier statutes 
of limitation. 


(c) Wallis, Sou Wells v. Pratt and Haifnes, [1910] 2 K. B., at p. 1012, 
per Fletcher Moulton, Ij.J., whose dissenting judgment was approved by the 
House of Tjords ([1911] A. C. 894 ; 80 L. J. K. B. 1058; 106 L. T. 146; 27 
T. L. E. 431). In earlier cases the term ** condition precedent'' is sometimes 
applied to a promissory condition. 

See Behn v. Bui ness, 3 B. & S., at p. 755; 82 L. J. Q. B. 204. 

(e) Goldham v. Edwards, 17 C. B. 141; 104 E. E. 682. 

(/) British Russian Gazette, etc.. Ltd. v. Associated Newspapers, Ltd., 
[1933] 2 K. B.. at p. 643; 102 L. J. K. B. 175. 

(g) [1983] 2 K. B., at p. 644. 

(h) Morris v. Baron d Co., [1918] A. C., at p. 35; 87 L. J. K. B. 145; 118 
L. T, 84. See also Elton, etc., Co. v. Broadhmt, 89 L. J. X. B. 186. 
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A statute of limitation may completely extinguish a right 
or may merely bar a remedy in respect of a right. Thus, under 
the earlier statutes, the title of a dispossessed owner of land 
might be completely extinguished by the effluxion of time (t); 
a creditor, however, merely lost his right of action and not any 
rights which he could enforce without legal proceedings, such as 
a lien (k) or the right of appropriation in respect of payments 
made to him by his debtor (2), and in certain circumstances even 
his right of action might be revived; moreover, when merely 
the remedy and not the right was affected, the Courts would not 
take into consideration a statute of limitations unless it was 
pleaded by way of defence. These principles are preserved by 
the Act of 1989 so that, in the case of a contractual right, (i) 
only the remedy by action is barred at the end of the period of 
limitation and (ii) it may be revived by an acknowledgment or 
part payment, and (iii) it is barred only if the Act is pleaded (m). 

The following are the principal provisions of the Act of 1989 
with regard to actions of contract. 

Periods of Limitation of the Bight of Action^ 

The following six-year periods are fixed: — 

1. In (a) actions founded on simple contract; 

(b) an action to enforce a recognisance ; 

(c) an action to enforce an award, where the submis- 
sion to arbitration is not under seal ; 

(d) actions to recover any sum recoverable by virtue 
of any enactment (n) other than a penalty or for- 
feiture or sum by way of penalty or forfeiture — 
six years from the date on iMch the came of 
action accrued (s. 2 (1)). 

A cause of action accrues at the earlii^t date upon 
which an action can be broiiirlit (o)« i.c., in an action 
for money payable for work done, as soon as the work 
is done (p). By s. 31 (7) special provisions are made 
with regard to {infer alia) actions for an account, 


(i) See Re Atkinson tf llotteWs Conttaet, j IU1'2| *2 ('h., ui n. 9; HI L. J. Ch. 
f)88; Taylor v, Tinnbeirow, 1 ^- 1 ^* 1*^; t**-* 1-* J- K, n. 813. 

(k) Higgins v. Scoti, *2 B. & Atl. 113; U I.. .7. K. IJ. *202; 3tJ R. R. 607. 

(/) Ante, p. 217. 

(IM) R. S. C\, Order XIX, r. 13. 

\n\ That ib to ha\, an action to HH'over any sum of money due under a 
•statutory provibion, e\g„ an action by a workman under s. 1 of the Truck Act. 
1831, to recover no much of his wages as have not been actuallv paid in current 
coin, sec Pratt v. Cook, Son d f'o.. Ltd,, [iy3HJ 2 K. li. 51; [1939] 1 K. B. 
364 ; lOH L. J. K. B. 91. 

( 0 ) See Reeves v. Butcher, 1 1891] 3 Q. B. 509 ; 60 L. J. Q. B. 619. 

(p) See Coburn v. CoUedge, [1897] 1 Q. B. 702; CC L. J. Q. B. 462. 
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actions upon a judgment and actions for arrears of 
rent. 

The t(‘nns “ action and “ cause of action *' 
include “arbitration’* and “cause of arbitra- 
tion” (q), 

2. In an action for an account — 

niiT years from the date of the matter in respect of 
ivhich the amount is claimed (ss. 2 (2), 81 (7) ). 

8. In an action for arrears of interest on a judgment debt — 
sioj years from the date on ivhich the interest 
became due (s. 2 (4)). 

4. In an action for arrears of rent — 

six years from the date on which they became due 
(ss. 17, 31 (7)). 

The following twelve-year periods are fixed : — 

1. In an action upon a specialty — 

twelve years from the date when the cause of 
action accrued except in the case of any action for 
which a shorter period is prescribed by the Act 
( 8 . 2 ( 8 )). 

The term “ specialty “ formerly included a debt 
recoverable under a statute, but no longer has that 
effect because of the provisions of s. 2 (1) (c) 
(supra) (r). 

2. In an action upon a judgment — 

twelve years from the date on which the judgment 
became enforceable (ss. 2 (4), 81 (7) ). 

But, as already noted, a six-year period applies 
to arrears of interest on a judgment. 

None of the foregoing provisions of s. 2 apply to any claim for 
specific performance of a contract or for an injunction or for 
other equitable relief, except in so far as any provisions thereof 
may be applied by the Court by analogy in the same manner as 
the previous statutes were applied (s. 2 (7)). And, by s. 29 
nothing in the Act affects any equitable jurisdiction to refuse 
relief on the ground of acquiescence or otherwise. 

Before the Judicature Act, 1878, a Court of Equity 
might act either in obedience to a statute of limitations 
or by analogy to a statute of limitations. If proceedings 


(?) Pegler v. Railivaij Exeiutive, [1948] A. C. 332; [1948] L. J. R. 989. 
(r) Leiver v. Barber, Walker tt Co., [1943] 1KB., at p. 398, 
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in equity were barred by the express words of a statute, 
then a Court of Equity was bound to act in obedience 
to the statute. And, even in the absence of such an 
express bar, where, as in the case of a claim for an 
account, there was a remedy at law and a corresponding 
remedy in equity which was extended to persons who 
would not have a remedy at law, e.g., a person seeking 
to enforce an equitable debt, then a Court of Equity 
acted by analogy to a statute barring the remedy at 
law (a). After the Judicature Act, 1878, these prin- 
ciples continued to govern the grant of equitable relief 
in any branch of the Supreme Court. But the grant of 
all equitable relief was, and still is, discretionary, so 
that it may be refused to a plaintiff who has been guilty 
of acquiescence or laches, and this principle is preserved 
by 8. 20 of the present Act (supra). 

DfsabSities .-By 8 . *J2 it is provided that if on the date when 
any of the foregoing rights of action accrued the person to whom 
it accrued was under a disability, the action may be brought 
at any time before the expiration of six years from the date 
when the person ceased to be under a disability or died, which- 
ever event first occurred, notwithstanding that the period of 
limitation has expired. 

But (a) this section does not affect any case where the right 
of action first accrued to some person (not under 
a disability) through whom the person under a dis- 
ability claims; 

(b) when a right of action which has accrued to a person 
under a disability accrues, on the death of that per- 
son while still under a disability, to another person 
under a disability, no further extension of time shall 
be allowed by reason of the disability of the second 
person. And it must be noted that the section 
applies only to disability when the right of action 
accrued and not to any subsequent disability. 

By s. 81 (2) it is provided that, for the purposes of the Act, a 
person shall be deemed to be under a disability while he is an 
infant, or of unsound mind, or a convict subject to the operation 
of the Forfeiture Act, 1870, in whose case no administrator or 
curator has been appointed under that Act. And by s. 31 (8) 
it is further provided that for the purposes of the preceding 


(jf) See Knox v. Gye, Tj. R. 5 H. L., at p. 671; 43 L. J. Ch. 231; Friend v. 
Young, [18971 2 Ch. 421; 66 L. J. Ch. 737. 
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sub&ection a person shall be conclusively presumed to be of 
unsound mind - 

(u) while he is detained in pursuance of any enactment 
nuthr>risinjir the detention of persons of unsound mind or 
criminal lunatics, or is receiving treatment as a voluntary 
fMitient under the Mental Treatment Act, 1990, being 
treatment which follows without any interval such deten- 
tion as aforesaid; and 

(h) while he is detained under any provision of the Mental 
Deiiciency Acts, 1019 to 1998. 

AtknoaltdQtnfrit and part payment, — ^By s. 28 (4) it is pro- 
\ ided that where any right of action has accrued to recover any 
<lel)t or other li(|uidutcd pecuniary claim and the person liable 
or accountable therefor acknowledges the claim or makes any 
payment in respect thereof the right shall be deemed to have 
accrued on and not before the date of the acknowledgment or 
the last payment : 

Pro\ id(*d that a payment of a part of the rent or interest due 
at any time shall not extend the period for claiming the 
remainder th(‘n due, but any payment of interest shall be treated 
as a paymeni in respect of the principal debt. 

By s. 2t any such acknowledgment must be in writing and 
signed by the person making it. It may be made by an agent 
and to the person whose claim is being acknowledged or in 
resfiect of whose claim the payment is being made or to his 
agent. 

lluH» pirisisiois (IS to ackiiowltdgniPiit and pail payment have 
alt«»n*d tin* piv^iois law with regard to the rights of action on a 
simple d**bt, winch formcrlj could bt' kept alive or revived 

lj\ nil e\pit*ss pioinisc iii writing to pa;^ the debt or by an 
•^«•^*n>wIldiIncnt or part pa.Miient of the debt in such language or 
'•uch circunist .luces that a promise to pay the debt or the balance 
could b<* iiifmTcd (t) 

By s. 25 (5) an acknowledgment of any debt or other 
liquidated pecuniary claim binds the acknowledger and his suc- 
cessors but not any other {Krson. By s. 25 (8) the term 
successors means the personal representatives of the acknow- 
Icdgor tiiitl any other person on whom the liability in respect of 
the debt or claim de\ol\cs, whether on death or bankruptcy . . . 
or otherwise. By s. 2.1 (0) a payment made in respect of any 
<lebl or other liquicl.iled ptcuniary claim shall bind all persons 

(/I Sm* Sfnuf \ [l'•22| 2 A. C. o07: 91 L. J. K. B. 941 

(ackiiowiuluuicut), r osOr Hauhtr, U E\., at p. 853; 20 L. J. Ex. 385; Re 
SomnMt rtVJlJ 1 Ch., at p. 20o; (kt f^. J. Ch. 41 (part payment). 
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liable in respect thereof* Thus a payment by a principal debtor 
will bind sureties. 

Fraud and mistake. 

By s. 26 it is provided that 

where, in the case of any action for which a period of 

limitation is prescribed by this Act, either — 

(a) the action is based upon the fraud of the defendant or 
his agent or of any person through whom he claims 
or his agent, or 

(b) the right of action is concealed by the fraud of any 
such person as aforesaid, or 

(c) the action is for relief from the consequences of a 
mistake, 

the period of limitation shall not begin to run until the plaintiff 
has discovered the fraud or the mistake, as the case may be, or 
could with reasonable diligence have discovered it : 

Provided that nothing in this section shall enable any action 
to be brought to recover, or enforce any charge against, or set 
aside any transaction affecting, any property which — 

(i) in the case of fraud, has been purchased for valuable 
consideration by a person who was not a party to the 
fraud and did not at the time of the purchase know or 
have reason to believe that any fraud had been com- 
mitted, or 

(ii) in the case of mistake, has been purchased for valuable 
consideration, subsequently to the transaction in which 
the mistake was made, by a person who did not know or 
have reason to believe that the mistake had been made. 

The term “ fraud ’* in thib beciion does not moludi* fraudulent 
convorsioii of !>oods; in ci\i] actions the icM-tn fraudulent *’ as 
applied to eonveiMOii is nothing more than an abusive 
epithet (u). 

MhcellanenuH proinsions. — ^The Act also provides : — 

(1) That this Act and any other enactment relating to the 
limitation of actions shall apply to arbitrations as they 
apply to actions in the High Court (s. 27 (1)). 

(2) That, notwithstanding any term in an arbitration agree- 
ment to the effect that no cause of action shall accrue in 
rc.s]>ccl ot any matter required by the agreement to he 
referred until an award is made under the agreement, the 
cause of action shall, for the purpose of this Act and of 
any other such enactment (whether in their application 


i;i) Hutman AM T.5., Ltd, [1919] 1 K. B., at p. 668. 
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to arbitrations or to other proceedings), be deemed to 
have* accrued in r(*speet of any such matter at the time 
when if would ha\e accrued but for that term in the 
agreement. 

(8) That for the purpose of this Act and of any such enacts 
ment as aforesaid, an arbitration shall be deemed to be 
commenced when one party to the arbitration serves on 
the othtT parly or parties a notice requiring him or them 
to ap])oint an arbitrator or to agree to the appointment 
of an arbitrator or, where the arbitration agreement pro- 
\ides that the reference shall be to a person named or 
designated in the agreement, requiring him or them to 
submit the dispute to the person so named or designated 
(s. 27 (8) ). 

(1) That for the purj^ses of this Act, any claim by way of 
set -off or counterclaim shall be deemed to be a separate 
action and to have been commenced on the same date as 
the action in which the set-off or counterclaim is pleaded 
(s. *2S). 

(5) Thiit this Act shall not apply to any action or arbitration 
for which a period of limitation is prescribed by any 
other enactment, or to any action or arbitration to which 
the Crown is a parly and for which, if it were between 
subjects, a period of limitation would be prescribed by 
any other enactment (s. 32). 

(15) That nothing in this Act shall — 

(a) enable any action to be brought which was barred 
before the commencement of this Act by an enactment 
repealed by this Act, except in so far as the cause 
of action or right of action may be revived by an 
acknowledgment or part payment made in accord- 
ance with the provisions of this Act; or 
(h) affect any action or arbitration commenced before the 
commencement of this Act (s, 83). 

Money lent by moneylenders.— By s. 13 of the Moneylenders 
.let, 1027, fwoceedings by a moneylender for the recovery of 
money It‘nt by him after the commencement of the Act, or for 
the enforcement of any agreement made or security taken after 
the commencement of the Act in respect of any loan by him, must 
in g<*n<‘ral be commenced before the expiration of twelve months 
from the accrual of the cause of action ; but — 

(a) If during the period of twelve months or any subsequent 
period during which, under this section, proceedings may 
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be brought, the debtor gives a written acknowledgment 
of the amount due and a written undertaking to pay it, 
proceedings may be brought within twelve months from 
the date when it was given; 

(b) Time will not begin to run in respect of payments from 
time to time becoming due under a contract for the loan 
of money until a cause of action accrues in respect of 
the last of such payments ; 

(c) If at the date on which the cause of action accrues or 
any such acknowledgment and undertaking is given the 
person entitled to take proceedings is non compos mentis^ 
time will not begin to run until he either becomes of 
sound mind or dies. 

Section 3. — Survival of Bight of Action 

At Common Law a right of action for breach of contract 
survived to the personal representatives of a deceased person 
unless the claim was for damages which would have been gi\en 
to him in his lifetime only as compensation for a personal 
wrong (w). Thus, the right to bring an action for breach of 
promise to marry the deceased did not survive to the personal 
representatives unless the deceased thereby suffered some 
pecuniary loss or damage (.r). 

A right of action for breach of contract survived in general 
at Common Law against the personal rcpresentati\ cs whether 
the injury caused thereby was a personal injury or an injury to 
property (w). An exception, however, exists in case of actions 
for breach of promise of marriage, which could do so only where 
the breach has caused some special damage to the estate of the 
plaintiff (j/). 

Now, however, by s. 1 of the Law Reform {Miscellaneous 
Provisions) Art, 1934 , all causes of action for breach of contract 
which are vested in or subsist against a person at the date of the 
death survive tor the benefit of or against his estate. 

Bui, where a cause of action for a breach of promise to marry 
so survives for the benefit of the estate of a deceased person, the 
damages are limited to such damage to his estate as flows from 
the breach. 


(i£j) See Q^trk v. Thoma% [1916| I K. B., at p. 530; 85 L. T. K. B. 519. 

(x) ChamhMam v. W 3 M. & S. 108; 16 R. K. 295. 

ly) FMay v. Ohimeij, 20 Q. B. D. 191; 57 L. J. B. 217; Quirk v. 
Thomas (uhi supra). 
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CHAPTER VII 

REMEDIES FOR BREACH OF CONTRACT 

Section 1.— Common Lmv Remedies 

The Common I-aw remedies for breach of contract were the 
actions for debt and for damajjes. 

Debt was an action for liquidated (i.c., ascertained) amount, 
whereas an action for damages was an action for an amount to 
l)e assessed as compensation to the plaintiff for the breach by 
the defendant of a contract with respect to the performance of 
some act other than payment of money. The distinction is still 
of importance for some purposes, and is illustrated by ss. 49-51 
of the Sale of Goods Act, 1898, which distinguish between an 
action for the price of goods sold and an action for damages for 
breach of contract (a). 

Interest upon a debt is recoverable only by statute or by 
contract (ft), either repress or inferred from the course of dealing 
lietween the parties (r). 

But, by s. ,3 of the Reform iMiscellaneous Provisions) 
Act, 1981, it is provided that in any proceedings tried in any 
Court of Record for the recovery of any debt or damages, the 
(!ourt may, if it thinks fit, order that there shall be included in 
the sum for which judgment is given interest at such rate as it 
thinks fit on the whole or any part of the debt or damages for 
the whole or any part of the period between the date when the 
cause of action arose and the date of the judgment ; 

Provided that nothing in this section 

(a) shall authorise the ghing of interest upon interest ; 

( b) shall apply to any debt upon which interest is payable 
as of right whether by \irtue of any agreement or 
otherwise ; 

(c) shall affect the damages recoverable for the dishonour 
of a of e\chan»e 

• i i f 1*1*111 Ch.iti'ei ^ 

i/n lit tiorfi,r\ i; C li. I) , i* !•. 77*i; iO L. J. Ch. (5*21 

U i he f «/.•, t j i 2 ('h. .IW: 70 L. J. Ch, 810. 

|ri» 1*0 f, III I'hapU*! \I. 
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A judgment of the High Court carries interest at 4 per cent, 
from its date, both on the judgment and on the costs (e). A 
county court judgment does not carry interest (/). 

Damages. — ^The general rule for the assessment of damages for 
breach of contract is that where a party sustains a loss by reason 
of a breach of contract, he is, so jar as money cart do it, to be 
placed in the same situation, with respect to damages, as if the 
contract had been performed (g). 

The fundamental basis is thus compensation for pecuniary 
loss . . . but this first principle is qualified by a second, which 
imposes on a plaintiff the duty of taking all reasonable steps to 
mitigate the loss consequent on the breach, and debars him from 
claiming any part of the damage which is due to his neglect to take 
such steps ” (h). Thus, where a person who has contracted to 
purchase goods is notified by the vendor that he cannot deliver 
the goods at the proper date and the market price of the goods 
is rising, the purchaser is not entitled to wait and watch the 
rising market until the proper date of delivery and then claim as 
damages the difference between the contract price and the then 
market price, but is bound to mitigate the loss by buying the 
goods elsewhere as soon as he can (i). So also, if a plaintiff could 
have mitigated his loss by accepting a reasonable offer from the 
defendant, he can only recover such loss as he would have incurred 
if he had accepted that offer. 

Thus, 111 Payzii, TML v. (k), thf* di^foiidaut au;roMl td 

soil e;oods to ihi.» plaintiff. l)i‘hvt*ry io bo as during 

nine months and fiayment ^as to lie made foi* oarh insinlmcMit \kith- 
111 one month aftor dolivory, less 2 ^ por ront. discount. The plaintiff 
failed to make due payment for tht» first instalment and the 


(c) rluflgmoiits Act, IbSS. -is, 17, IS; Order XI J, rule Jl; Order XLIT, luh 

10. rntoiesi on the costs runs from the date of the judgment, not the date ot 

taxation* \. Caak*, T)? L. .T (ii. Itll. 

if) //. \ E'tu I ('oinity Coint tfudqe, lb Q H D. 701; 50 L. J. Q. B. JJIS; 
57 L. T. (iia. 

(<y) Itohvnon \. Hanmin, I tiv , at p. 856; Watt^ if To,, Ltd. V. ilfiOai. 
Ltd.. [ItUTl A. t'., at ju ‘ill; SO L. 5. K. B. S73 

ih) British Wtsiinghousi Co., Ltd. v. rndtigrouml Itaitways of London, 
Ltd., flUPi] A. C , at p. fist); 81 L. J. JC. B. and -.eo Fro^i v. Knight, 
\j. B. 7 Ex., at p. I1:J. 

(f) Nickoll and Kniqhi v. Uhlon, Eldndgt a Co., [11)00] 2 Q. B., at p 
805; 00 L. J. Q. B. OtO; 8*2 U T. 761. See also British Stamp, etc., Co, \. 
Haynes, [1921] J K. B. 377 ; 90 Tj. J. K. B 271 But a selkr who delivers 
goods which are not in accordance with tin contia<t 4<mnot require the buyer 
to minimise the damage by pas&ing on tlu goodb to his sub-pui chasers in u 
manner which would rum uia credit in the eornnietciai world. Finlay iJamcm 
if Co. V. N. V. Kwik Hoo Tong Handel ^faatsihappij, [1929] 1 K. B. 100; 9s 

11. J. K. B. 251 ; 140 L. T. 389. 

ik) [1910] 2 K. B. 681; 89 L. J. K. B 17. 
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tMifini iiij4 that the failure was flue to the plaintifE s lack 
<»f imMii*. rt fustMi to iloiivt r any more of the ^oods under the terns of 
lli»* coiitrat't, iiut offtMJH:! to d**ii\er them at the contract price if the 
plaintiflF paid ea^h for <*ai*h mstahnent. Held, (i) that in the 
rjn'iiiii‘'tain'«*s tin* failure of the plaintiff to pay for the first in- 
stiijuioiit fiul not liinouiit to a roimdiation of the contract or go to 
I ho not of Iht* niiitrti<-l t/), and (ii) that the plaintiff ought to 
Imvo uiit ii'fiti'd hi-^ ly accepting the offer of the defendant 
aid rH*o\»*r •»u**h loss as he w’ould have suffered if he 

h.id atropti'd it. 

On the same principle a servant who is wrongfully dismissed 
must <'n<icu\our to mitigate the damages by obtaining other 
oniployrncnt (///). 

Bui to this genenil rule that the measure of damages is the 
pecuniary loss to the plaintiff there are three exceptions, in two 
of which a plaintiff may recover more than his pecuniary loss and 
in one of which he may recover less (n). These are : — 

i. Actions against a hanker for refusing to pay a customer's 
cheque when he has funds of the customer to meet it, or he has, 
for valuable consideration, agreed to allow the customer to over- 
draw to the amfiunt of the cheque. If in any such case a banker 
dishonours a che(]ue drawn on him by his customer, having funds 
of his customer sufficient to meet it, he is liable to an action for 
dsunages, in which the customer, though he has sustained no 
pecuniary damage, may recover damages for injury to his 
credit (o). But, unless the customer is a trader, he will be 
entitled only to nominal damages (p). 

ii. Actions for breach of promise of marriage. Here the 
damages are not limited to actual pecuniary loss, but the jury 
may take into consideration the injury to the plaintiff’s feelings 
anci any circumstances of aggravation occasioned by the conduct 
of the defendant (q), as, c.g., the fact that the plaintiff has been 
seduced by the defendant (r). 

iii. Actions against a vendor of real property who, without 
any fault on his part, fails to make title. If a vendor, acting in 


(/i .In^, ‘iiit’i. 

(Ml) Ilran r, ( li'W] -2 (^. IJ. 2r»3 ; flt F.. J. y. B. 382 ; 72 Tj. T. 829. 

( 1.1 liWis V. ilrumoitltm ( ti., l.td., rviOO] A. C., at pp. i9J, 49S; 78 L. J. 
K. I!. 1122; lol I,. T Ifiti. 8i.‘i‘ .ilvi ('iatiUm (Hfrlert) and Jack Waller v. 
Oltrrr, ( l').'IO| \. .u p. 22tt; ‘.W F,. .T. K. B. I(i3. 

lo) li'o’ih Sri 'Him, II 15. .”)H');2.‘i L. .1. C. F*. 118. 

(;i) (lilifioii', \ II ( .(MijH.tir /tank, ltd., 119391 3 K. B. 882; 108 L. J. 

TC. 11. W1 . 

491^**""^r ^ *'■ 20 Q. B. D. 

(r) Itfrry Da •’into. 1.. H. 1 (' p. .9:51 ; 36 L. J. C. P. 191. 
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good faith and having done all that was within his power to com- 
plete the contract, is unable to complete owing to a defect in 
title, the purchaser is not entitled to any damages for loss of his 
bargain and can recover only his deposit (if any) with interest 
and his expenses incurred in investigating title and his proper 
conveyancing expenses in connection with the contract (s)* 

But, if a vendor refuses to complete or fails to take any steps 
necessary for completion, the purchaser may recover damages for 
loss of his bargain (f). And even if he cannot show any damage 
from loss of bargain, he is entitled to recover interest on any 
deposit paid by him and the costs of approving and executing 
the contract, investigating the title and preparing the conveyance 
and of searches (u). 

General and special damage. — General damage is that damage 
“ which the law implies in every breach of contract and every 
infringement of an absolute right : see Ashby v. White (rr)* In 
all such cases the law presumes that some damage will flow in the 
ordinary course of things from the mere invasion of the plaintiff’s 
right and calls it general damage (x). The term applies to all 
damage of a kind which can be presumed to flow, in the ordinary 
course of things, from the breach of a contract of the particidar 
naturCf though the amount may, according to the circumstances 
of the case, be either nominal (e.g,, one shilling) (y) or rvaU and 
in the latter case may be either small or large (;&). 

The term special damage, on the other hand, is applicable to 
all injury or loss, beyond the general damage, which is not of such 
a kind that it would necessarily result in all contracts of the 


(<) Flurean v. TlwrnhxlU 2 W. Bl. 1078; Haiti v. FoihvrgilU L. K. 7 H. L. 
158; 43 L. ,7. E\. 213; 31 L. T. 387; Janett v. iiardiner, [Vm^ 1 (’h. 1*J1 ; 71 
!„ J. Ch. 93. 

(t) Day V. Singleton, 2 Ch. 320; 08 J.. J. Ch. 693; 81 Ti. T. 3t)6; 

Jones V. Gardiner, uhi supra ; Re Daniel, [19171 2 Ch. 405. 

(tt) Wallington V. Townsend, [19391 i Ch. 6H8; 108 li. J. Ch. 306. 

(w) 2 lid. Buyin. 938. 

(x) RatcUffe v. Rram, [1892] 2 Q. B., at p. 528; 01 L. .T. Q. B. 533; 60 
li. T. 791. Tho wrongful refusal of an iimki^eper to roceivo and lodge a tta%eIlor 
1*3 the violation of hiich a right; <^on*ttanUne v. Imperial Hotels, Ltd., [1944] 
1 K. B. 095; 111 L. J. K. B. 03. 

(y) See Sapwell v. Ba^s, [lOlO] 2 K. B. 486; 79 L. J. K. B. 932; 102 
\j. T. 811; 26 T. Tj. B. 432. “ Nominal damages ** is a technical phrase vihich 
does not moan small dariuiges, but moanb that you have negatived anything 
like real damage, but that >ou arc affirming b\ your nominal dainages that 
there an uifiaciioii of a legal right \^hl(‘h, though it gives >ou no right to an^ 
leal damages at all, ^et gives you a right to the verdict or judgment because 
your legal right has been infringed : Medtana (Owntrs of SU^attisliip) v. Comet 
^Owners of Lightship), [1900] A. C., at p. 116, 

(z) See Admiralty Commissioners v. S.8. Susquehanna, [1926] A. C. 655; 
95 L. J. P. 128. 
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particMihir n»tur<s hut ’i\hich has in fact resulted in the particular 
case la). Sporial daniii^rt^ rnust always be alle^fed with particulars 
by the plaintiff in his ph udhu^ (b). 

Thus, in an uctitm for l>rcach of promise of marriage, damages 
for injury to the ft*rlings of the plaintiff are general damages, 
which may \ ary according tc» the circumstances accompanying the 
hreacli ; hut any pc(*ijniary loss is special damage, which must 
l>t‘ e^p^ess^y claimed <e). So also, in an action against a banker 
for dishoiHitiring a checiue, the damages for loss of credit are 
geiier.il diiinages, which may Ik* nominal ((/) or real (e); but if 
the plaintiff claims tihit he has li>st custom or credit from parti- 
cular irnlividnals, tiiut is spccisd damage and must be expressly 
Jillcgcd (/). 

The ussessinent of damagt^s is for the jury, and it is no defence 
that the calculation is diiHcuIt or that it depends upon contin- 
gencies (i*). But with regard to special damage there may be a 
preliniiiiury question, which is for the Judge (A), namely, whether 
or not the damages ar<* too remote to be recoverable. 

Remott of dufuaije. > In an action for breach of contract 
sp<^cial damages elainn*<i by the plaintiff may, on two distinct 
grounds, he too remote to ho recoverable from the defendant. 
These grounds are ( 1) that the damages are due to circumstances 
which arc (wtranenus to the contract, and (2) that there is no 
sufficient causal connecluin between the breach of contract and the 
damages. 

1. The rules which must be applied in considering the first 
ground of remoteness were settled in the case of Hadley v. Baxen- 
dale {!). Here the plaintiff, who was a mill-owner, delivered to 
the defendant, who was a carrier, a broken mill shaft to be 
carried to an engineiT as a model for a new shaft. Delivery was 
delayed, tlie mill was in consequence stopped, and the plaintiff 

lu M Mtu'ctioii 'oft- ** s}MS*ial dainai;o " has a third meaning: 

Part II, Intro(l(ii.‘lioii. 

Oo liati'itff V. Kram {uht •iupia.; Fleming v. Hank of Zealand 

iithi tupra). 

i< I V, f lutcnu ‘JO II. I>. Wl: .IT I, I. Q. H. -217. 

iih MetviU \ n , I 0 A .V’. II**: \) I,. ,1. K. H. C2; {{, |{. m 

te) S(o ante, p. *2,‘t7. 

(/i I ftmn j \ lUinl **( S*i* Zniianti iibi upnt). 

Uf) ( hnpl } \ fit A., Iini J K. K T-ti; sn L. J. K. M. |•2t^2; *27 T. h. K. 

I’iS; {ilminiH^i t iortni,, * Ui J \ S S. Snuiuthanna iuhi wpra). 

(It) Win***** li’uil |u*l4iM*‘ h s ittii ui t'lini'iU aiul tin* damages are nierel> 
.1 matter ol imIi li'ii'i, III liti I fined ftw a'^so<«sm( nt to one of the 

master', uf the Cuert <»r to >m n!ii mI oi spi^eiul referee. Where damages are to 
he is-.(s^el 111 ies| iM »>*. a i mMiimiu eaiise oi action, they are in all cases 

ealculatul »lov\n to the iite i,. the sis.,is,iiu*ut : R. S, V. Order XXXVI r 68 

(II U Kx. 811; ;il I.. J. K\. 170. ‘ ’ 
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brought an action for loss of profits through the stoppage. It 
was, however, held that he could not recover them because (i) 
such consequences would not ordinarily arise from delay in carry- 
ing a shaft, and (ii) he had not communicated to the defendant 
the special circumstances making these consequences possible. 
Two general rules were also laid down by the Court for deter- 
mining the extent of a defendant’s liability in an action for breach 
of contract : — 

(a) The defendant is always liable for such damages as may, 
fairly and reasonably be considered to have arisen 

naturally, f.e., according to the usual course of things ”, 
from the breach. 

(b) The defendant is also liable for such further damages as 
may reasonably be supposed to have )>een in the contem- 
plation of the parlies at the time they made the contract, 
as the probable result of the breach 

These two rules are explained as follows, in the leading case 
and subsequent cases (k). 

** A person can only bo held to be responsible for such conse- 
quences as may be reasonably supposed to be in the contempla- 
tion of the parties at the time of making the contract ” (1). 

Accordingly, in ordinary circumstances, the defendant is 
responsible only for ordinary consequences, and is liable only for 
such damages as are a probable result of the breach of a contract 
of the particular kind. 

The same rule applies if, though special circumstances exist, 
they are not communicated to the defendant. 

But, if the contract is made on the basis of special circum- 
stances which may entail special consequences, the defendant is 
liable for such additional damages as may reasonably be supposed 
to have been in his contemplation as the probable result of a 
breach of the particular contract in the special circumstances. 

Whether or not a defendant is liable for such additional 
damages depends in every case upon whether the situation was so 
disclosed to him by the plaintiff at the time of making the contract 
as to render it a fair inference of fact that the defendant intended 


(fc) floe, particularly, Hammond v, Busttey, 20 Q. B, D, 79; 67 L. J. Q. B. 
fifl; 4 T. L. Ii. Otj; Patrick v. Rufsso-British, etc., Co., [1927] 2 K. B, 636; 
97 Tj. J. K. B. 60; 137 Ii. T. 815; Banco de Portugal V. Waterlow d Sons, Ltd., 
[1932] A. C. 452; lOl Ti. J. K. B. 417; The Arpad, [1931] P. 189; 108 L. J. P. 
129 [reviewing the autboriiieK). 

(0 Gribert Borgnis v. Nugent, 16 Q. B. D., at p. 92; 64 L. J. Q. B. 611. 
See also Clayton (Herbert) d Jack Waller v. Oliver, [1930] A. C., at p. 220; 
99 L. J. K. B. 166. 
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to contract "with reference to the special circumstances and to be 
liable for a breach nii<ler those circumstances (rn). 

Thus, ill cirdiiiary circumstances, a carrier who does not 
deliver marketable /^cKids within a reasonable time is liable only 
for the dilfereuce between the market price at the date of delivery 
and the date when they oii^dtt to have been delivered (n). And 
similarly, in ordinary circumstances a carrier who fails to deliver 
|[|^oo<is is liable only for the market value at the date of the non- 
dcli\cry (o). But if a carrier accepts goods for delivery at a 
particular place and time, knowing the particular purpose for 
which the troruls are sent, he is liable for any loss of profits caused 
by delay in delivery (/))• And, if goods, though not sent for any 
particular purpose, lane u prottt-caming capacity, the carrier is 
liable for the profits lost by the delay ((/). 

So also, in an action iigainst a vendor of goods for non-delivery 
or for breach of warranty of quality the defendant is, in ordinary 
circumstances, liable only for the difierence between the contract 
price and the markt^t price at the date of the breach (r), so that 
any sub-contract made by the ptirehascr will not be taken into 
account (.s). But if to the knowledge of the vendor the contract 
was made in order to enable the purchaser to carry out some 


(w) CfTihiTt IhrtfHis \. A’n7M7/, 11 Q. li. D., at pp. 89, 93; Chaplin v, 
Ihclr, 1 191 1 i *2 K. n., a* p. 791; HVW lUundrll v. Stevens, [1920] A. C., al 
p. 979; L. J, K. li. 701; 1^3 F.. T. Tm; Hall v. Pirn iJumor) <0 Co., 139 
li, T. M>, Knowlf rf fw'rial f.nMM tanoes not in itself sufficient to 
reiiihr (irffnitiitl hut ‘ etiden't of an iinderslanding by both parties 

llial tlif‘ ji hainl ufKin nrrMinistanoes which are communicated: 

Fkitish Cohnnhui Suit ^^%il I'o. XtiUtship, L. R. 3 C. P., at p. 609; 37 
Fi. J. t\ P. ii:r>. 

(HI Ilotni MvUand hu.. 1 . U. (\ P. 131; 42 L. J. (\ P. 69; 28 L. T. 
3L2. 

io) The \rfHid (uhi i^ttprai, “ \Vh»‘n» fhere is no evidenre of this other than 
Ihe prifs* vliuli the ]ilainieT ahh* to obtain this value may he accepted as 
evidiiH'f* of \alh« at the dah* of (In* hnueh of the eonlract Id., at p, 218. 

iff) Smjt^ou V. London and \orth H tsttrn Ilu., 1 Q. 13. D. 274; 46 L. J. 
Q. li. bi. 

0/1 Sunlein ii (\k. Ltd. Cj/H.ird U hife Sim. Ltd.. riOSO] 2 K. B. 791; 
109 li. J. K. P. SOIi. 

<r) Mo (UhhI. .W, 1S*3, 5. r,‘. .Ill pu t. Part TFl. Chapter V. Where, 
tin Mu‘irl:i*( pnoo i not « ct'if m* ho, th«* prift* at \\hic*h the buyer has 
rt* <dd till iHrti/, ,ii tin* »• .iti\ oOo*r evuionn*. be accepted as 

<»\idcrws i)‘ th*ir \al’it* The irjail, p., at p. 210. 

t ) llodortniUiU \ V' i. /*« . Is g. V. 1). 07: oO F.. J. Q. B. 202; Finlay 
(Jiinif . .1 (o. \. l. hnil' lino loini tLivht Maat^ihappij, [1929] IK. B. 

400; 9s 1.. J. K n 211. 'lli-. u't* e/m u*i imt only to prevent the damages 
from hun ' iiMta'-cl, ia.t * i. *Ja*in ^rom btiiig decreased. 'Rhus. 

wIm*m* in mi .Kiton lot hM'jH'li of wanan*'* oi «nali(y tht* plaintiffs have accepted 
part of till* yoMJi » ni"p*aiin* | < f, an! il**ui at a price higher than the 

iiiarket prici at Mu* (lit«* of ih* i\( *his faiintii bt* taken into account in mitiga- 
tion of dainiiirt*-.: Slain \. fiovL' a Sm.th. Lid., F3920] 2 K. B 11; 89 L J 
K. H. 101; 1*22 1. T. Oil ; .V, T. F., It. 132. . - 
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particular purpose^ as e.g., to fulfil an existing sub-contract of 
sale or one which in the ordinary course of business was sure to 
be made by the purchaser, he may be liable for damages caused 
by the failure of that purpose (f). 

Similarly, where a carrier of passengers is guilty of unreason- 
able delay, a passenger may recover the amount of expenses 
reasonably incurred, such as hotel expenses or the cost of pro- 
curing a conveyance to continue his journey (?<). 

2. The second ground of remoteness depends upon the maxim 
In jure non remota enusn, sed projumn spvctafur, a principle 
which applies both to contracts and to torts (u'). 

In order to make the defendant responsible, the damages must 
be the ** direct and natural ” consequences of the breach (.r), that 
is to say, there must be a direct and natural causal 
sequence ” (y) between the breach and the damages. 

A defendant is not liable for damages which are connected with 
the breach merely by a series of independent causes (a). Thus, 
if a railway company upsets a passenger and breaks his leg, the 
damage is direct ; if in breach of contract it takes him to the wrong 
station and, in order to get home, he takes a cab, which upsets 
him and breaks his leg, the damage is too remote, because, though 
the breach was a causa sine qua non of the damage, it was not 
the causa causans or proximate cause (a). 


it) Ilifdiauhr IHuqnifPnng fV). v. MpJInfH* , 1 Q. H. <i70; Uathmondv, 
20 Q. li. T). 70; 57 L. J. Q. B. 58; DohvU i( Cn. v. Itarthr and iianatt, 
ri981] t K. B. 210; 11)0 L. J. K. B. 05; The ilrpad, 1193*1 P., at p. 2IJ1. The 
dnina^fob may in such a oa-io include tho of rousonahly defoTiduis an action 
broiiGcJit acfainst the pureha'^er by the riiih-purrliasiT (Hammond v. Su^sry^ uhi 
supra; v. Great irfi?frrn Collury To., (IsOO] I Q. B. *113; 68 L. J. Q. B. 
312; see also Kasler and Cohen v. Slaitmski, [1928] 1 K, B. 78; 96 L. J. K. B. 
650; 137 L. T. 641, where the principle w’as extended to a series of sub-sales). 

tM) Hamlin v. Great Northern Ity,, 1 H, & N. 406; 26 Ij. J. Ex. 20; Le 
nhnche v. London and North Western Hy,,l C. P, D. 286; 31 L. 667. 

tMi) Cobh 7. Great llVstem I!y., [1893] I Q. B„ at p. 464; 62 L. J. y. B. 
335; affirmed. [1894] A. C. 419; 63 L. J. Q. B. 629; HM.S, London, [1914] 
P.,atp. 77;83L. J. P. 74. 

(jr) ('ohh V. Great Western Ry, {ubi ^upta). Various phraaes that have 
been used to describe such consequpiuv'» as are not t<»o reninte are oollected in 
[1914] P., at p. 77. 

(?/) Duhru V. IHiitf* d Sons, [1901] 2 K. B.. at p. 678; 70 L. J. K B. 837. 
(z) II<$hhs V. London and South U e sfe ni i??/., Ij, H. 10 Q. B., at pp. 117, 
118; 44 Jj. J. Q. 15. 49. 

(u) The illustrations in the text arc taken from ffobbs v. London and South 
Wes ft rn liy. (ubt supra). A similar illiistratiun is given in Chaplin v, Hicks, 
[1911] 2 K. B., at p. 791; 80 Tj. J. K. Ti. 3292. h'or the expressions causa 
causans and causa sine qua non, see Huiton v. PinkerUnt, L. Jt. 2 Ex., at p. 
360; 36 L. J, Ex. 310; 17 Tj. T. 15; Romney Marsh Bailiffs v. Tnmiy House 
CorptfraUon, L. R. 5 Ex., at p. affirmed, Ij. R. 7 Ex. 217; 41 L. J. Ex. 
106; Farquharson Brothers v. King, [1902] A. C., at p. 339 ; 73 L. J. K, B. 
667; Howaid v. Odhams Press, Ltd., [J93S| 3 K. B., at pp. 31, 35; 1()6 L. J 
T7 n 
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Conversely, however, the term “ proximate cause ” does not 
mean proximate in time but ** proximate in efftciency” (6). 
Accordingly, if the breach produces a continuous effect, which is 
the ** primary and substantial ” cause of the damage, the defen- 
dant is responsible, although the immediate cau&a sine qua non 
was some intervening fact or even the act of a third person. 
Thus, in De la Here v. Pearson, Ltd. (c) the defendants, who were 
proprietors of a newspaper, advertised, offering to give advice to 
investors. The plaintiff asked for advice and for the name of a 
good stockbroker. The defendants recommended an outside 
broker who, as the defendants might have found out by making 
reasonable inquiry, was an undischarged bankrupt. The plaintiff, 
relying on the recommendation, sent money to the outside broker, 
who misappropriated it. It was held (i) that there was a contract 
f<» good consideration, since the questions and answers relating to 
investments might, if the defendants chose, be published and the 
publication might increase the sale of the paper; (ii) that it was 
a term of the contract that the defendants should use reasonable 
care in recommending a stockbroker (uad that the defendants had 
committed a breach of contract; (iii) that the defendants were 
responsible for the loss caused to the plaintiff although it was 
occasioned by the inter\'ening act of a third person. 

Penalties and liquidattd damages. — A contract may provide 
that, upon breach of some or any of its terms, the party in 
default shall pay a sum fixed the contract. If that sum is 
really liquidated damages it becomes, on breach, a debt due from 
the defendant to the plaintiff and can be recovered in full; if, 
however, it is merely a penalty to secure the pa^nnent of money 
by the defendant, the plaintiff can recover only the sum which 
ought to have bc«‘n paid, toother with interest (d) ; and, if it is a 
penalty to secure performance of some act other than the payment 
of money, the plaintiff can rccowr only his actual damages, which 
will be assessed in the ordinary way (t ). 

(f<| 1 1 si p’l U’l Cl \ 'll 1 1 ii I ti'iii I .If lu'iniieci ^niefy, 

A. <' , it 

i ; MM‘7 ' K. I> l-;i, 7t> I .1 K r. atiPUitl, rUM)S| 1 K K ‘280; 
77 1 1 2 K 1*. ;{S0 

itfl If utus \. /»,* • . {‘Mi, 2 I :»5I; m Ti. J ( li. Ohi); 83 h, T. 1*29 
In th* « t-n* of a nil ’ I i \ i i t i luU siatntots by I & 5 Aniie, c. 

10, '• 1.'*, 1*1 ^ tit 1 . \ f I n 1ft itiovoieil in exttss of the prin- 

iMpal SI <11 ( t lliii) d 111 ntt ii»i (Ml to tinlt , p. 7t)). 

it \ \ Imh uf t ut t' IfoiKN <thtr than <oniiiion bonds are 

'^o\i II t d bv H iV il \\ ul ;» c. n, *, s Itii U , p. 71), ard though judgment may be 

‘(1 II, b , ut V , t \ti I *• M t £ *1 be issued only for the awsaed 

il.iiiiiji*. .»ud il ^«s 1 1 sf t \ lHhu , L. Ii s 19; 12 ‘L. J Ex. 33; see 

alMi null \nr, ! M \mi )1 1 liU i a s.im fixed in a conlrai’t is a penalty, 
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In the case of Ihtytlop Pneumatic Tyre Co., Ltd. v. Xeu 
Garage and Motor Co., Ltd. (/), the fdlo'wing rales were settled 
for distinguishing a penalty from liquidated images : — 

1. Though parties who use the words “ penalty ** oi 
liquidated damages may, prhua facie, be supposed to mcar 

what they say, yet the expression used is not conclusive; th< 
Court must find out whether the payment is in truth a penalt} 
or liquidated damages. 

2. The essence of a penalty is a payment stipulated as v 
terrorem of the offending party; the essence of liquidaicc 
damages is a genuine covenanted pre-estimate of damage. 

8. The question whether the sum is a penalty or liquidatec 
damages is a question of construction, to be decided upon th< 
terms and inherent circumstances of eaeh particular contract 
judged of as at the time of making the contract. 

4. To assist this task of construction, various tests have beei 
suggested. Such arc: — 

i. It will be held to be a penalty if the sum is extravagan* 
in comparison with the greatest loss that could possibl] 
follow the breach. 

ii. It will be held to be a penalty if the breach consisfe 
only in not paying a sum of money and the sum stipu 
lated is greater than the sum which ought to hav< 
been paid. 

iii. There is a presumption (hut no more) that it is a penalt; 
when a single lump sum is made payable on the occur 
rence of one or more or all of several events, some o 
which may occasion serious and others but trifiinj 
damage (g). 

iv. It is no obstacle to the sum stipulated being a genuin< 
pre-estimate of damage that the consequences of th> 
breach are such as to make precise pre-estimation almos 
an impossibility; that is just the situation when it i 


a planitifT may oitlw'r sno in tli'bl for the in \\fiKh ease he can onl 

recover liis pr/ved daiiincies to an .imoiint not exciediiiff tlie (ir he ma 

disregard the pormlfy ehiiibe and sue lor daniiiges for hicnh of (onti.iet; Wth 
V. lifdenaktieholatjct Luqquih , [lOn] 3 K. B. 6t'»; ftf fj. J. K, H, Mitsi 
d r<j.. Ltd. V. Wait^, Watt^ d Co,, Ltd., A. C. ‘2‘27; Sfi h. .T. K. E 

873. If, ho\Never, a fixed hum ha? been agietd damages, lu (annot io<v)V€ 
more, whatever his actual damages: Ctihdosc An late Silk t’l). H’ldHP 
Foundry, A. C. 20; JOl L. d. (‘h. OIM. 

if) [1915] A. C. 0; 83 L. J. K. B. 1571; 111 L. T. 862; 30 T. Ti. K. 626. 
(g) See e,y , Lock v. Bill, [1931] 1 Ch. 33; 100 L. J. Ch. 22; 114 L. T. 10€ 
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possible that pn^-estimated damage was the bargain 
between the parlies (fe). 

Section 2. — Equitable Bemediee 

Common Law remedies arc obtainable as of right, but equit- 
able remedies arc discretionary and may be refused for reasons 
which would have no operation at Common Law, as, e.g., because 
the plaintiff has, by his conduct, disentitled himself from relief 
or because the remedy which he claims would be a great hard- 
ship for the defendant. The remedies of specific performance 
and injunction were granted by the Court of Chancery only 
when the Common Law remedy of damages was inadequate; 
after the Judicature Act^ 1878, they might be granted by any 
Division of the High Court, but, in granting or refusing them, 
the Court must have regard to equitable principles (i). 

Specific performance. — This remedy was, in Equity, con- 
sidered particularly appropriate to contracts for the selling and 
letting of land, and was not granted to enforce contracts for 
the sale of goods w'hieh could be procured in the open market, 
thougli it might he decreed in the case of goods which had some 
l)arHcular quality or characteristic (fc); so, also, it was not 
granted to enforce contracts relating to personal services or 
in\olving a series of continuous acts, the performance of which 
the Court could not elfectivcly superintend (1). It was also re- 
fused (\) whore there was an aWnce of mutuality, as, e.g., where 
tin* plain tiff is an infant and the contract could not be enforced 
antunJ him; and (ii) where, although the contract was under 
seal, it was not made for valuable consideration. 

* n 1 1 n' h FI (luwurs, I \ Ptiuifft 2 K. B. 174; 

01 I \ U \, J 1 U D '1. 7r*, 11 T L Ti 

Ji) I/S, pp. ■», n I»v s. ni * *In r 'di at lit Ad mms utnacled by 

fl *»<»('* lit S iiM t It <’ 1 H t Til lilt ( )ij M Vit. 1025), actions for 

Jc ‘ M If o ( I b *tji ^ /(.nri ^UIC a’»'ti:vncd to the 

< ! a' < I d h \ nil 

"2 « ' f * (j \t *, ls03 ipos/, Pail ITT, 

(liiptii \ / t t > I ri ‘ ' I ^ 1- I \ b silt < 1*1 aMv enforced. 

^ tb ' ’'<? i<t ii»i iM » t • * II h ‘b of ifi Kill s nl evccp- 

1io» il <|i Mf * I 1 III ( iMl I s/j( < i*'t diluity of a 

I Ii n ..li' 1 ‘it 111 ItipiM' oi the toiumon law 

a«*'«»»bi It I I , ir I u I n n 1 i t i ul, on pa} iiieiit uf their value, 
n t nil < t! Ill I I \ till i 1 

l/‘ N ' ' n il » , p < I I III 1 I *1 ithiiji lontiacis will not be 

oiildiil II f » I I ■» M ' • \ ti ii II « t i tiiiucd Til bud down in 

\iolittJaw} 0/1 f ftttfU / \ r // // 4 / .1, ' 1 I 7\ H "iir/, 7Q h ,T. K. B, 

420 So Is ( III p /bill n »f I* » f » lend iPonL\ is not enforced; 
hill l\ 42 I **u < OI i> ^ » |4]s, i Hutiait to lake debentures of a 
coirip n Mil bi poiifit ll\ infilled 
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In]inirtio}i . — An injunction is granted only to restrain the 
breach of a nigativc contract ^ and for this purpose is a remedy 
analogous to that of speciilc performance, so that its grant is 
governed by most of the same rules (/«)• As a general rule, if 
the contract is negative in substance, it is not necessary that 
it should contain an express negative stipulation (n). But where 
the contract is one to which the remedy of specific performance 
is not applicable, ^.g., a contract for personal services, its breach 
will not be restrained by injunction unless there is an express 
negative stipulation severable from the affirmative stipulations. 

Thus, in llu* case of Lumhif v, TTtujmrf fho d<*foiulani to 

sine; at the plaintiff’s theatre during a r<*rt.nii tniie, and not to smg 
elst^hcn^ during that time, ft "ttas hi^Id that, though tlio TcMiit 
could not enfnico specific peifonnaiice of the contract to sinu at iho 
theatre, it would restrain the \iolation of the express stipulation 
not to sing ols<*\\hpve (a)* 

Where a negative contract provides for the payment ol 
liquidated damages in case of breach, the plaintiff cannot claim 
an injunction as well as damages, but must elect between the 
two remedies (p). 


(w) Dohtitif 3 0. 709; 39 L. T. l‘2i> 

tw) Sfc Mamhi^ttr Slhtp (*anal Co, v, Manrht'^hr Bacftnur^r Go,, [1901 ) 
Q rii. 37; 70 Fi. J. C’h. lOS; 81 F,. T. 130; 17 T. Ti. R. 110; Milropohtan 
FAedrte Supply Co. v. Cmlcr, flODJl 2 ( h. 79*); 70 L. J. C‘h. S02, hi fj. T. 
R18; 17 T. Fi. R. 135; Lord Strathcona S,S. Co, v. iJnmimmi Coal Co,, [19261 
A. (J., at p. 125. 

(o) 21 jj. J. rh. '»9S; 91 R. R. 193; 1 Dc U :vr it <5. 601. See also Rely- 
a-^Bcll Btmjlar ITam Co, v. Eider, [19261 1 Ch. 609; 93 Fj. J. C'li. 313. iWt, 
oven in the rase of siuh a contract, the C’onrl will not cnforrn* the iirgativc 
co\enant if the efftet of ho doing woiiW bo that the deiduiant inu*-! ( itluT n main 
idle or pcrfoiin tho positive covenant. And, if an injunction is grantfd, it may 
bo limited to such a time at> the Court deims if>asoniblc: IVainrr \. \(hon, 
[1937] 1 K. J^. 209. 

(p) Crcmral Aicuhut \i,*>uianrc Corporation v. Noel, [190*2] 1 K. 1*. 377; 
71 Ii J. K r>. 236 ; 86 I., T. 353; IS T. Fi. li. 161. 
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PART II 

TORTS 


CHAPTER I 

Section 1. — Liability in Tort 

SiiB-SEcnoN 1. — The difference between a breach of contract and 

a tort 

An action for a breach of contract is, as we have seen, an action 
for the violation of a right created by an agreement or promise. 
An action al tort, on the other hand, is an action for the 
violation of a right created by law. Moreover, while all actions 
of contract are based upon the violation of a right against a 
determinate person, an action of tort may be based upon the 
violation either of a right against a determinate person, as in 
the case of an action of negligence against a bailee, or of a right 
against the whole world, as in the case of an action of trespass 
to land. 

The distinction between tort and contract is one for substance 
and not of form (a), and is oi importance for many purposes, 
e.g., as regards the costs of an action brought in the High Court 
when it could have been broi^ht in the county comrt (b). In 
consequence, however, of the original relationship between the 
action of assumpsit and the action of case, there were, even under 
the old system of pleading, certain cases in which the violation 
of a right m personam might be treated by a plaintiff either 
as a breach of contract or a tort. Thus, a claim by a railway 
passenger against the company for failure to carry him safely 
might be made the subject of an action either of contract 
or tort. 

In such cases the wrong was sometimes said to be a “ tort 
founded on contract ” because, though it was a violation of a 
right created by law, that duty existed as a result of a contractual 
relationship between the parties. 


(a) Taiflor v. ManehesUr, etc., Sy., [1893] 1 Q. B., at pp. 139, 140. 

(b) Seo ante, p. 16. 
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Now, however, it is settled that an action is founded on 
contract only when the plaintiff relies upon the existence of a 
contract and a breadx of some eaapress or implied term of that 
contract (c), but it is founded on tort when it is based upon the 
breach of a duty imposed by law independently of any contractual 
obligation, even though there may be a contract between the 
parties and it may be necessary to refer to the existence of that 
contract in order to show a relationship between them out of 
which the duty arises (d). 

So, an action brought by a railway passenger against the 
company for damages for personal injuries caused by the n^li- 
gence of the company’s servants is an action of tort, not 
contract; for it is an action that can be maintained by anyone 
lawfully upon the premises of the company. “The fact that 
the plaintiff happens to have a contract, that is to say, a 
ticket, is of use in such an action, it is true, for the purpose 
of showing that the plaintiff was lawfully where he was whmi 
he sustained the injury; but proof of the fact can be given 
aliunde, and {ffoof of a contract is by no means vital to 
success ” (e). 

So, also, an action against a dentist for unskilfully extracting 
a tooth is an action of tort, though his duty to use pn^er skill 
may arise out of a contractual relationship between himself and 
his patient (J). 

But an action against a stockbroker for damage caused by 
a breach of duties which were r^ulated by the terms of his 
employment is an action of contract (g). 

Again, in contracts of bailment, a duty not to be negligent 
in respect of the article bailed is imposed upon the bailee by 
the Common Law, independently of any contract. If, therefore, 
a plaintiff ccnnplains merely of a breach of that Common Latv 
duty, his action is one of tort; ’’but, if his cause cff action 
is that the defendant ought to have done something, or taken 
some precaution, which would not be embraced by the Common 
Law liability arising out of the rdation of bailor and bailee 
then the action must be one of contract (h). 

(c) Ibid,, and sea Turner y. StaUibrate, [1898] 1 Q. B., at p. 59; 67 L. J 
Q. B. 62; Edwarde v. MaUan, [1908] 1 K. B., at p. 1006 ; 77 L. J. K. B 

m. 

(d) Saehi y, Henderson, [1902] 1 S. B., at p. 617; Jaroit y. Mop, Dwiei 
d Co., [1936] 1 K. B. 899. 

(f) Taylor y. Manchester, etc.. By (ubt supra). 

(j) ‘Edvards v. Malian (ubi supra). 

(g) Jarms y. Moy, Davies d Co., [1936] 1 K. B. 899. 

(h) Turner y. Stalhbrass (ubi supra). 
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A defendant may be liable to an action of tort at the suit 
of B, although his breach of duty arose out of a contract 
which he made with A. 

Thus, if a husband or father engages a surgeon for his wife or 
child, an action for damages caused by negligent or unskilful treat- 
ment may be brought by the wile or child, because a duty to take 
care arises from the relation of surgeon and patient, although there 
is no privity of contract between them (i). 

So, also, where the servant of A took a ticket for a jouniey on 
the defendants’ railway, and handed to the defendants’ servants as 
his personal luggage a portmanteau containing the property of A, 
it was held that A could sue for damages caused to his property by 
the negligence of the defendants’ servants. Here the right of A was 
independent of contract and would have existed though there had 
been no contract with the servant. For, since the portmanteau had 
been accepted by the defendants’ servants for the purposes of 
carriage it was a wrongful act for them to deal negligently with 
it (fr). 

But in the absence of any duty towards himself, B cannot 
maintain an action upon a contract made between A and the 
defendant. 

Thus, if A sends a message to B by a telegraph company, and a 
mistake is made by the company whereby damage is caused to B, no 
action can be maintained against the telegraph company by B, 
because there is neither privily of contract between him and the 
company, whose only contract was with A ; nor does the contract 
cast upon the company any duty towards B (?). 


Sub-section 2. — Torts which are also criminal offences 

The distinction between torts and criminal offences is that 
a tort is an infringement of a private right, for which the injured 
person can obtain compensation by civil proceedings, whereas 
a criminal offence is an offence against the State for which punish- 
ment is exacted by the State as a result of criminal proceedings. 

There is, however, nothing in the nature of an act which 
determines whether it is a civil injury or a crime, and the 
same act may be both a tort and a crime. Thus, an assault and 


(0 Pippin V. Sheppard, 11 Price 401; CrludiceU v. Steggall, 5 Bing. N. 0. 
783 

\k) Meux V. Great Eastern Ry., [1896] 2 Q. B. 887; 64 L. J. Q. B. 657. 
Compare Marshall v. York, etc., Ry., 11 C. B. 656; 21 L. J. C. P. 84, where 
a servant sut'cessfiilly sued for the loss of hi-s luggage, his ticket having been 
taken by bis master. 

(Z) Dickson v. Reuter's Telegram Co., 3 C. P. D. 1; 47 L. J. C. P, 1. 
See also Le Lievre v. Could, [1893] 1 Q. B. 491 ; 62 L. J. Q. B. 353. 
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a libel are torts, entailing liability to dvil proceedings for 
damages, and they are also punishable as criminal offences. 

Where an act is both a tort and a crime the effect upon 
the dvil rights of the injured party depends upon whether 
the crime was a felony or a mii^emeanour. “If injuries are 
inflicted on an individual under circumstances which constitute 
a felony, that fdony cannot be made the fotmdation of an action 
at the suit of the person injured against the person who inflicted 
the injuries, imtil the latter has been prosecuted or a reasonable 
excuse shown for his non-prosecution ” (m). Accordingly where 
the plaintiff’s cause for action is based on a fdonious act com- 
mitted on him by the defendant, the Court, in the absence of 
any excuse for non-prosecution, will stay all proceedings until the 
prosecution of the defendant, and an application to stay the 
proceedings on this ground may be made by the defendant (n). 
The rule is based upon “ the duty imposed on the injured person 
not to resort to the prosecution of his private suit to the neglect 
... of the vindication of the public law ” (o). It does not there- 
fore apply — 

(i) T^ere without any default in the plaintiff prosecution 
of the felon has become impossible, as by his death or 
escape from the jurisdiction before prosecution was 
possible (p). 

(ii) Where the felon has already been brought to justice at 
the instance of some other person injured by a similar 
offence (p). 

(iii) WThere the action is not against the felon himself, e.g., 
is against a person who has innocently acquired stolen 
property (q). 

(iv) 'Where the action is not brought by the person 
immediately injured by the felony, e.g., an action by a 
father for ^e seduction of his daughter aggravated by 
a felonious act (r). 

(m) Smith v. Selwyn, [1914] 8 K. B., at p. 105; 88 Ii. J. S. B. 1339; 
Admiralty CommistioTura v, 8.S. Amerika, [1917] A. 0. 88; 86 li. 7. P. 68. 

(n) Smith y. Selieyn, [1914] 8 E. B. 98. In this case all proceedings upon 
the existing statement of claim were stayed, with leave to the plaintiffs to 
amend the statement of claim within twenty-one days, so that they might, if 
possible, state a good cause of action without disclosing a felony, and in default 
of such amendment the action was stayed until after criminal proceedmgs should 
have been taken against the defendant. 

(o) Midland Insurance Co. v. Smith, 6 Q. B- D., at p. 669 ; 60 L. J. 
Q. B. 399. 

(p) Er p. Ball, 10 Oh. D. 667; L. J. Bk. 67. 

(g) White V. Spettique, IS M. * W. 603; 14 L. J. Ex. 99. 

(r) Appleby v. Franklin, 17 Q. B. T). 93; 69 Ii. J. Q. B. 199. But in Smith 
V. Seltryn (tibi supra), where the action was brought by a husband and wife 
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If the tort is merely a misdemeanour this rule does not apply, 
and either civil or criminal proceedings, or both, may be taken. 
But, at any rate, in case of an assault, the Court may refuse 
to pass sentence in criminal proceedings while an action is pend- 
ing for the tort (s). 

In the case of assault also, the fact that criminal proceedings 
have been taken may, under ss. 44 and 45 of the Offences against 
the Person Act, 1861, be a bar to subsequent civil proceedings. 
These sections provide (i) that if justices, upon the hearing upon 
the merits of any summary proceedings for assault or battery 
upon complaint preferred by or on behalf of the person aggrieved 
under ss. 42 and 48 of the Act, shall deem the offence not proved, 
or to be justified, or to be so trifling as not to mmt any 
punishment, and shall accordingly dismiss the complaint, they 
shall forthwith make out and deliver to the party against whom 
the complaint was preferred a certificate stating the fact of such 
dismissal; (ii) that if any person agtunst whom any such com- 
plaint shall have been preferred shall have obtained such a certi- 
ficate, or having been convicted shall have paid the fine imposed, 
or suffered the imprisonment awarded, in every such case he 
shall be released from all further or other proceedings, civil or 
criminal, for the same cause. 

If, however, a servant commits an assault in the course of 
his employment, his release from civil proceedings under the 
provisions of this Act does not affect the civil liability of his 
master (t). 

Sttb^ection 8. — The conditions for the maintenance of an 
action of tort 

The law of torts, as has already been briefly stated, is based 
upon the principles which governed the Common Law actions of 
Trespass, Detinue, Conversion and Case (u). 

The conditions for the maintenance of an action of trespass, 
detinue or conversion are, for the most part, well settled, and, 
save in exceptional circumstances, there is, as a rule, not much 
doubt as to what facts constitute these torts. 

But the action of case was not limited to any specific facts. 
It was based upon the general theory of providing a remedy for 

for a criDiinal asnanlt upon the wife, it was held that the hnsband’s claim wae 
too fritling and too clotiely connected with that of the wife to enable him to 
inaintain an action before prosecution of the defendant. 

{») R. V. Mahon, 4 Ad. A HI. 575. 

(t) Dyer v. ilunday, [1895] 1 Q. B. 71-2: 64 L. J. Q. B. 448. 

(u) Ante, p. 8. 
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any wrong which was analogous to a wrong already recognised 
and defined by law. Its sphere of application was therefore 
capable of almost indefinite expansion and it was used by the 
Courts for the purpose of creating many new types of action (a?). 

The action of conversion was originally an action of case, and 
many other actions of case, as, for instance, actions of nuisance, 
also became distinct types of actions, governed by rules which 
were formulated in great detail. 

The Statute of Westminster II was repealed by the Statute 
Law Revision Act, 1868, and technically speaking the action of 
case no longer exists. But its spirit still survives, and the Courts 
still can create new actions in new circumstances provided that 
in so doing they act in accordance with recognised principles. 
Of these the following are the most important : — 

1. No action lies for damnum sine injuria. If a man sustains 
damage by the wrongful act of another he is entitled to a remedy. 
That he has sustained damage is not of itself sufilcient ” (y). This 
maxim, which has already been noticed (a), is of the utmost 
importance in the law of torts. Many illustrations of its appli- 
cation have occurred with regard to the use of land by adjoining 
landowners. No one may use his land so as to interfere with 
the rights of his neighbours. On the other hand, if a man is only 
exercising his own absolute rights, no action will lie against 
him for causing damage to his neighbour. The maxim sic utere 
tuo ut alienum non Isedas ” means simply this : I must occupy 
my own so as to do no harm to others; but it is their legal 
rights only that I am bound not to disturb: subject to this 
qualification I may occupy or use my own as I please ’’ (b). 
d^us, when water flows in a defined and known channel, above 
or below ground, every owner of the land through which it 
flows has an equal right to its enjoyment and no one owner 
may make use of the water in such a way as to infringe the 
rights of the others (c). But when water flows over, or perco- 
lates under, land in no defined course or channel, the owner of 
the land may apply it to his own purposes as he thinks fit, and 
may even entirely prevent it from reaching the land of his 
neighbour, who has no legal right to the enjoyment of water 
which may come to him otherwise than in a definite channel. 


(a*) See Nocton v, Ashburton, [1914] A. C., at pp. 947, 948. 

(y) B, V. Pagham, 8 B. & C., at p. 362; 6 L. J. (o.s.) E. B. 338; 32 B. B. 
406. 

(a) Ante, p. 14. 

(h) Deane v. Clayton, 7 Taunt., at p. 259. 

(c) Embrey v. Owen, 6 Ex. 353; 20 L. J. Ex. 212. 
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Accordingly, in such case, however much damage may be 
suffered by the abstraction of the water, no action wfll lie 
because it is caused in the exercise of an absolute legal right 
and creates no legal wrong (d). 

This rule applies not only to the use of land but to the 
exercise of other rights. Thus the right of a man to carry on 
his trade or vocation must be co-ordinated with the equal and 
similar rights of his fellow-traders, and he must put up with 
any loss caused to him by their lawful exercise of their own 
rights. Accordingly, a trader commits no wrong if, by attrac- 
tive methods applied to his own business, he allures to himself 
the customers of his rival, and so destroys the latter’s business. 
But if, going beyond legitimate competition, he interferes with 
the conduct of his rival’s business or molests him or drives away 
his customers, he goes beyond legitimate competition and commits 
an actionable wrong (e). So, also, though a trader may say of 
his own goods that they are better than any other similar goods, 
he will be liable to an action if he causes damage to a rival by 
a false disparagement of the lattor’s goods (/). 

Apart from rights created by statute, the rights whose 
infringement constitutes a tort are of two classes (g), namely: — 

(i) Absolute rights, the mere invasion of which gives a right 
of action irrespective of whether any actual damage has 
been caused to the plaintiff; 

(ii) Limited or qualified rights, which are merely rights to 
be protected against and indemnified in respect of any 
damage unjustifiably caused by others, so that*in the 
absence of damage there is no actionable wrong. 

Everyone, for instance, has an absolute right to enjoy his 
own land without any interference by his neighbour, and for any 
trespass by his neighbour he may maintain an action although 
he has suffered no pecuniary damage. On the other hand a per- 
son who is walking or driving on a highway has no absolute right 
to immimity from harm, though he has a right to be indemnified 
for any actual damage caused by the negligence of other persons 
using the highway. 

It is impossible to formulate any general rule which determines 
whether or not either class of rights exists. The existence and 

(ef) Acton v. Blundill, 12 M. & W. 321; 13 L. J. Ex. 289 ; 67 R. R. 361; 
Chasemore v. Richaidf., 7 H. L. C. 319; 29 L. J. Ex. 81; 116 R. R. 187. 

(c) See Moqul 8,8. Co. v. MtOtcgoi, Cow li To., [18921 A. C. 2-5; 61 
L. J. Q. B. 296; Allen v. Flood, [1898] A. C. 1; 67 L. J. Q. B. 119; Qumn v. 
Leathern, [l^H A C. 195; 70 [.. 7. P. C. 76. 

if) White V. Mcllin, [1895] A. C. 154; 61 L. J. Ch. 308. 

(Sf) Roe Ilamnurton v. Dysart {Bail), [1916] 1 A. C. 57; 85 L. J. Ch. 
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nature of many rights have been settled by the Courts, but 
questions still arise and must always continue to arise as to 
whether, in particular circumstances that have never yet been 
the subject of judicial decision, any cause of action arises. In 
some cases the answer to such a question may depend upon the 
construction of a statute. In others it can be found only by the 
application or, frequently, by the extension of existing principles. 
In this way there is in effect a continuous creation of new rules 
and principles which sometimes take divergent courses leading 
to curious results. Thus, it is settled law that, if I let an 
unfurnished house to A for the use of himself and his family, 
knowing that it is in a dangerous condition and contracting to 
repair it, I am not at Common Law liable to A’s wife if she 
is injured in consequence of its condition (h). It is on the other 
hand settled that if I am a manufacturer of ginger beer, and 
through want of care I sell to a retailer a bottle containing a 
snail, I am liable to a purchaser from him who is made ill by 
drinking the polluted ginger beer (i). 

2. Every malicious invasion of civil rights is actionable. Malice 
in this sense does not mean what is sometimes called malice in 
fact** or ‘‘express malice**, t.e., ill-will or improper motive, 
but “ malice in law **, which exists whenever a wrongful act is 
done intentionally (i.e., wilfully or volimtarily and not by 
accident), without justification or excuse (7c). 

Thus, in the case of Wilkinson v. Downton (7), the defendant, as 
a practical joke, represented to the plaintiff that hoi husband had 
met with a serious accident, so causing a severe shock to her nervous 
system and permanent physical consequences. It was hold that 
these facts constituted a good cause of action. The defendant wil- 
fully and without justification did an act infringing the right of 
the plaintiff to personal safety and this wilful injuria was in law 
malicious, although there was in fact no malicious purpose or 
motive of spite. 

The above rule is, however, subject to one exception. Where 
the wrong consists merely in the violation of a public right, 
as, c.g., in the case of an obstruction of a public highway, or in 
the failure to perform a statutory duty owed to the public, as, 
e.g., a statutory duty to maintain a canal in navigable condition, 


(fi) Gavahet v. Pope, [11)06] A. i\ 438; 75 L. J. K, B. 619 
(t) Donoghue v. Stevenson, [1932] A. C. 662; 101 L. J. P. 0 119. 

{k) Bromage v. Prosser, i B. & C., at p. 255; Allen v. Flood, [189B1 A. C., 
at pp. 93 , 94, 124. 

(!) [1897] 2 Q, B, 67 ; 66 L. J. Q. B, 493, approved in Janvier v. Sweeney, 
[1919] 2 K. B. 316. See aUo Dulieu v. White, [1901] 2 K. B. 609 ; 7U L. J. 
K. B. 837. 
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an action cannot be maintained except by a person who has 
suffered some special or peculiar damage beyond what is suffered 
by the rest of the public (m). 

a. The exercise of a legal right is not wrongful because it is 
prompted by malice in fact or improper motive (w). But the 
presence of malice in fact may negative the existence of justifica- 
tion or excuse. Thus a libel is in law malicious, and the plaintiff 
need not in the first instance allege that the defendant was 
actuated by malice in fact; libel is, however, excused if the words 
complained of were used on a privileged occasion; but that excuse 
inay be rebutted by proof of express malice and abuse of the 
privilege (o). So also, it is not a wrongful act for a person who 
honestly believes that he has a reasonable and probable cause, 
though he has it not in fact, to put the criminal law in motion 
against another; but if to the absence of such reasonable and 
probable cause a malicious motive ... is added, that which 
would have been a rightful (in the sense of a justifiable) act if 
done without malice, becomes with malice wrongful and 
actionable ” (p). Similarly, acts which would not otherwise 
constitute a nuisance may amount to a nuisance if done 
maliciously (q). 

Conversely, if a person commits an unlawful act, the absence 
of an improper motive is no defence (r). 

4. Where no absolute right has been infringed an action will 
lie only if (i) the plaintiff has suffered some “ special damage ” 
(i.c., actual loss or injury) and (ii) such damage was caused by 
an unjustifiable act or breach of duty on the part of the 
defendant (s). Thus, in ordinary circumstances, an action for 
trespass to land is an action for the violation of an absolute right 
and is maintainable without proof that the plaintiff has suffered 
any special damage (t), or that the defendant was guilty of 
negligence (u). But the owner of land adjoining a highway has 

(to) Wintarhoftom v. Lord Derby, Ii. E. 2 "Ex. *‘316; 36 L. .T. Ex. 194; 
Blundy V. London and North Eastern [1931] 2 K. B. 334; 100 L. J. 
£. B. 401. 

(n) Qmnn v. Leathern, [1901] A. C., at p. o21. See also Bradfotd Coipoia- 
tion V. Pickles, [1895] A. C. 687; Alien v. Flood (uhi supra), 

( 0 ) Alim V. Flood, [1898] A. C., at p. 172. 

(p) Quinn V. Leathern, [1901] A. C., at p. 621. 

(g) Hollywood Silver Fox Fatm v. Emmett, [1936] 2 K. B. 468. 

(r) Allen v. Floods [1898] A. C., at p. 124. Of. Derry v. Peek, 14 A. C., 
at p. 314 {ante, p. 107). 

(0 Bowtn V. Hall, 6 Q. B. D. 833; 30 L. J. Q. B. 305; RatcMe v. Evans, 
[1892] 2 Q. B. 624; 61 L. J. Q. B. 636. 

(0 Williams v. Morland, 2 B. & G., at p. 916. 

(tt) Humphries v. Cousins, 2 C. P. D, 239; 46 L. J. C. P. 438 ; 36 L. T. 
180. 
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no such absolute tight, and can maintain an action only in respect 
of damage nrilfally or negligently done to his property by persons 
using the highway (a:). 

Thus, in Tillett v. Ward (y), an ox being driven along a high- 
way entered the plaintifTs shop and damaged his goods. He!d, that 
no action would lie in the abwnce of negligence on the part of the 
drover. 

Similarly, in cases of malicious prosecution, deceit and con- 
spiracy to injure, the cause of action is not the invasion of an 
absolute right but the fact that damage has been done to the 
plaintiff by an unjustifiable act (x). 

5. The breach of a statutory duty does not necessarily give 
rise to an. action. There are many duties which were unknown 
to the Common Law and have been created by statutes or by 
regulations made under the authority of statutes. The breach 
of such duties does not always give a right of action to a 
person who thereby suffers damage, and the question whether 
or not, in any particular case, a right of action exists depends 
upon the scope and purpose of the statute (a). In this 
connection there are, broadly speaking, three main types of 
statutes and statutory regulations. 

There is oue type whose purpose is to impose upon employers 
duties for the protection of their servants. 

There is another type whose purpose is to secure the proper 
performance by local authorities of their functions and the 
proper management of their undertakings by bodies with 
statutory powers such as gas companies and water companies. 

A third type consists of those which, as in the case of the 
various measures governing motor traffic, contain rules govern- 
ing the general public, or which prescribe conditions that must 
be observed by persons carrying on certain occupations, as, e.g., 
shipowners and farmers. 

The breach of a duty created by any of the foregoing types 
of statutes and statutory regulations is usually punishable by 
fine or, in some cases, by imprisonment. Sometimes, however, 
a special remedy is given to an injured person. 

The question whether, in any particular case, a remedy by 
action exists has been dealt with as follows by the Courts: — 

( 2 ) Rtver Wear Commissionets v. idammi, 2 A. C., at p. 767 ; 46 L. 7. 
Q B 88 

iy) 16 Q. B. D. 17; 62 L. J. Q. B. 61. 

(z) See Nicholls v. Ely Beet Sugar Factory^ [1936] 1 Ch., at p. 351. 

(a) Butler v. Ftfe Coal To., Ltd,, [19121 A. C., at pp. 156, 156, affirming 
Atkinson v. Neircastle Waterworks Co,, 2 Ex. D. 441; 46 L. J. Ex. 775. 
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Prinui facie the rule is that, where there is a breach of a 
statutory duty resulting in special damage to an individual, 
an action for damages will lie unless the statute shows clearly 
that no such right was intended to be given (6). 

The intent to exclude a right of action may be shown by the 
fact that a special remedy for the breach is created by the 
statute (c), as, e.g., where it is punishable by a penalty payable 
to the injured person (d), or where the performance by a local 
authority of its duties can be enforced in some method prescribed 
by the statute, e.g., by complaint to the Local Government 
Board (e). It may also be excluded by the fact that the statute 
penalises something for which a civil remedy already existed. 
Thus, in Square v. Model Farm Dairies, Ltd, (/) the defendants 
had contracted to sdll milk which would be dean, pure and free 
from infection. In fact some of the milk supplied was con- 
taminated with the result that several members of the purchaser's 
family became ill. The purchaser and the affected members of his 
family claimed damages (i) under the Sale of Goods Act, 1898 — 
for breach of contract, and (ii) for breach of the statutory duty 
created by s. 2 of the Food and Drugs (Adulteration) Act, 1928, 
by which a penalty was imposed for the sale of milk which is 
not of the nature, substance, or quality demanded by the 
purchaser. It was bdd that no damages could be recovered for 
breach of the statutory duty because the Act of 1928 merely 
imposed a penalty where a civil remedy already existed. 

But where the statutory duty is created for the benefit of a 
particular class of persons they have a prma facie right of action 
for damages caused by its breach which is not excluded by the 
fact that a penalty for the breach is imposed by the statute (g). 
This principle has been applied in many cases, e.g., where 
a workman was injured through the failure of his employer to 
fulfil a statutory duty of fencing dangerous machinery (h) and 
where a miner was injured through the breach of statutory 


(b) Monk V. Warbey, [19331 1 K. B. 77; 101 L. J. K. B. 683, and see 
Blundy„ Clark i£ Go. v. London and North Kustern Ry., [10311 2 K. B. 335; 
100 L. J. K. B. 401. 

(0 Boe V. Bridget, 1 B. & Ad., at p. 859. 

id) Atkinson v. NeiccasiU Wateiirorks Co., 2 Ex. D., at p. 447; 46 L. J. 
Ex. 775. 

ic) Pasmnie v. Osipaldiinstlv f rhan Disiiict Council, [1898] A. C. 887 ; 67 
L. J. Q. B. 636. 

if) [1939] 2 K. B. 865; 108 Tj. J. K. B. 198. 
iq) Butler v. Fife Coal Co. (uhi supia). 

(h) Groves v. Wimhoine, [1808] A. C. 887; 67 L. J. Q. B. 682. 
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regulations imposed upon znineowners for the protection of their 
miners (i). 

On the other hand, where penalties are imposed upon local 
authorities and statutory bodies for breaches of statutory duties, 
it has generally been held that the only remedy for such breaches 
is to take proceedings for the penalty. This principle has also 
been applied in many cases, e.g., where a local sanitary authority 
failed to perform its statutory duty of clearing snow from the 
streets (&), and where a gas company or water company failed 
to give a supply sufBlcient to satisfy the requirements of the 
Act by which it was regulated (I). And when a statutory duty 
is imposed upon the public or upon persons engaged in particular 
occupations an action will lie for its breach only if the purpose 
of the statute was to protect the public and the damage com- 
plained of is such as it was the object of the statute to prevent. 
Thus — 

In Gorris v. Scott (m), an action was brought to recover damages 
for the loss of sheep which the defendant, a shipowner, had con- 
tracted to carry and which were washed overboard through his 
failure to provide the kind of pens prescribed by an order made 
under the Contagious Diseases (Animals) Act, 1869. Heldj that 
the Act was passed merely for sanitary purposes, in order to 
prevent the spread of infectious diseases among imported animals 
and not to prevent them from being washed overboard. No action 
would therefore lie, though it might perhaps have been maintained 
if by reason of the default the sheep had arrived in a state of 
disease. 

Again, in Phillips v. Briinnnia^ etc,, Laundry Co, (n) a motor 
lorry was upon the road with a defective axle. This was a breach 
of a regulation made by the Local Government Board under the 
Locomotives on Highways Act, 1896. The axle broke so that a 
wheel of the lorry came oS. and injured another vehicle. Held, that 
the owner of the vehicle had no right of action, because the object of 
the regulations was not the protection of persons using the highway. 

So also, in Badham v. iMzmhs, Lid, (o), where the defendant in 
breach of s. 8 (1) of the Hoad Traffic Act, sold to the plaintiff a car 
in such a condition that its use on a highway in that condition 
would be dangerous, and thereby subjected himself to a penalty, it 
was held that, as the object of the section was the punishment of 
offenders, no action based on its breach could be brought by the 
plaintiff. 


(i) Butler v. Fife Coal Co,, LU,, [1912] A. C. 149; 81 L. J. P. 0. 97. 

(k) Saunders v. Holhorn Board of Works, [1895] 1 Q. B. 164; 64 L. J. 
Q. B. 101. 

(l) Clegg, Parkiyison ti Co, v. Early Gas Co,, [1896] 1 Q. B. 592; 65 L, J. 
Q. B. 339 (Gas) ; Atkinson v. Newcastle Waterworks Co, (uhi supra) (Water). 

(m) L. B. 9 Ex. 170; 43 L. J. Ex. 92. See also Ward v. Hohbs, 4 A. C., 
at p. 23; 48 L. J. C. P. 281. 

(n) [1923] 2 K. B. 882; 93 L. J. K, B. 6. 

(0) [1946] 3 K. B. 45; 116 L. J. K, B. 180. 
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And, in Clarke v. Srims (p) it was held that a breach of the 
provisions of s. 1 of the Eoad Transport Lighting Act, 1927, 
requiring every vehicle to show a red light to the rear during the 
hours of darkness is a breach of public duty for which a remedy is 
provided by s. 10 of the Act, and which does not give a right of 
action to a person who has suffered thereby, 

On the other hand, in Monk v. Warhey (g), the defendant per- 
mitted his motor car to be used by a person who was not insured 
against third party risks. This is an offence against the Road 
Traffic Act, 19S0, and is punishable by fine and imprisonment. 
Held, that the purpose of the Act was to protect those who suffered 
injury from the negligent driving of uninsured persons to whom 
insured persons had lent vehicles, that the civil remedy was not 
excluded because penalties were provided, and that a person injured 
by the negligence of the borrower could recover damages from the 
lender. 


It should, however, be noticed that at Common Law no action 
lay against a highway authority for non-feasance, i.e., for 
damages caused by mere non-repair of the highway (r), and 
this rule has not been altered by the mere fact that the obligation 
to repair highways has been transferred by statute to public 
authorities unless a distinct intention to create a new right of 
action is shown by the Act transferring the obligation (s). But 
this exemption does not apply to commercial corporations, such 
as railway and canal companies, on whom the duty of repairing 
roads or bridges has been imposed as one of the Parliamentary 
terms upon which they obtained their powers (t). And it applies 
only in respect of ordinary highway duties and the non-repair 
of the highway as such; it does not extend to the non-perform- 
ance of other duties which have been imdertaken by a body which 
is the highway authority (-w). 

Thus in Shilton v. Epsom nnd Ewell U.D.C, (rv), the defen- 
dants, who were highway authorities, placed traffic studs in a high- 
way and allowed them to become so defective that they constituted 
a nuisance, in consequence of which the plaintiff suffered damage. 


(P) [1947] K. B. 497; [1947] L. J. R. 853. 

(g) Ubi supra. 

(r) McKinnon v. Penson^ 9 Kx. 609; 23 L. J, M. C. 97; Cowley v. New- 
market Local Board, [18921 A. C. 315; 62 L. J. Q. B. 66; Thompson V. 
Brighton Corporation, [18911 1 Q. B. SS2; 63 L. J. Q. B. 181; 70 L. T. 206; 
Municipal Council of Sydney v. Bonrkc, [1893] A. C. 433. 

{$) Cowley V. Newmarket Local Board, [1892] A. C. 345 ; 62 L. J. Q. B. 
65; Maguire v. Liverpool CorporaUon, [1906] 1 K. B. 767; 74 L. J. K. B. 369. 

(t) Swam Southern By., j 1939] 2 K. B., at p. 572; 108 L. j! K B. 827! 

See also Blundy, Clarke d Co. v. London d North Eastern By, [19311 2 
K. B., at p. 339. ^ 

(u) Simon v. Islington Borough Council, [1943] 1 £. B., at n 197 

(to) [1937] 1 K. B. 112 ; 106 L. J. E. B. 41. . • 
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It was held that they were liable because thoir non-feasance wa^ 
not in the course of their duty to repair the highway, but in tht* 
exercise of powers conferred upon them by the Hoad Traffic Act. 
1930. 

The same principle was applied in Simon v. Islington Borough 
Council (as). In this case a tramway had been abandoned bv the 
London Passenger Transport Board under the powers given b; 
s. 23 of the London Passenger Transport Act, 1933, and, under 
powers given by the same section, the defendant Council had given 
notice to the Board that it proposed to take up the tramway and 
make good the surface of the road. The property in and the posses- 
sion of the tramway accordingly passed to the Council which for 
over two years did nothing to the track and allowed it to get in such 
a dangerous condition that a (^cHst skidded upon it and was 
killed. It was held that the Council was liable because the tram 
lines were an artificial work, foreign to the roadway and inserted 
in it under powers given by the Tramway Act, 1870. “ They were 
no part of the road proper and the duty of the Council as highway 
authority was to treat them as obstructions to traffic, protect traffic 
from their dangers, and abate the nuisance as soon as they 
could** (y). 

And, though no action lies against a local authority for mere 
non-feasance^ it is liable for misfeasance in the execution of its 
powers, as, for example, if in making up, altering, or diverting a 
highway, it creates some danger or omits some precaution which 
would have made the work safe instead of dangerous (s). If, 
therefore, a highway authority or other local authority creates 
upon or under a highway an artificial work, such as a grating or 
sewer, and negligently allows it to become in a dangerous con- 
dition, it is liable to an action at the suit of any person who has 
in consequence suffered damage while using the highway (a). So 
where a local authority erected on a highway an air raid shelter, 
it was held that when street lighting was for any reason suspended 
it was under an obligation to take such reasonable steps, by 
special danger lights or otherwise, to safeguard the public (b). 

But it is not liable if an artificial work which is lawfully 
created subsequently becomes dangerous through extraneous 
causes for which it is not responsible. 

(a*) [19431 1 K. B. 188. 

to) [1943] 1 K. B., at p. 198. 

(z) See, c.g., Whyler v. Bingham Rural Council^ [1901] 1 K. B. 43; 70 
L. j. E. B. 207; McClelland v. Manchester Corporation^ [1912] 1 K. B. 118: 
81 L. J. K. B. 98. 

(a^ Lambert v. Lowestoft Corporation, [1901] 1 K. B. 690; 70 L. J. K. B. 
338; 84 L. T. 337. 

(b) Fisher v. Ruislip Northwood U, D. C., [1946] E. B. 684; 173 L. T. 
L. T. 261, overruling Lyus v. Stepney Borough Council, [1941] 1 E. B. 134. 
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Tkus, in Moore v. Lamheth W aterxcorhe Co. (c), the defendants 
had lawfully fixed in the pavement a fire-plug which, through the 
wearing away of the pavement, projected above its surface and 
tripped the plaintiff. It was h^d that, as the fire-plug itself was 
in good order, the defendants were not liable. 

Stjb-ssction 4. — Who may sue a/nd be sued in tort 

As a general rule, every penson may sue and be sued in an 
action of tort. To this rule there are, however, certain excep- 
tions, of which the following are the most important: — 

An alien enemy, unless here by the licence or under the protec- 
tion of the Crown, cannot sue (d), 

A conYiot cannot, during the continuance of his sentence, 
bring any action for the recovery of any property, debt, or 
damage, except while lawfully at large under any licence (e). 

A husband caxmot sue his wife in tort; a wife caimot sue her 
husband in tort except for the protection and security of her 
own property” (/)• If, however, a husband, while acting as 
agent for somebody else, commits a tort which results in injury 
to the wife, she is not deprived of her right to recover against 
her husband’s principal (g). 

Interpleader proceedings are not an action and where, in an 
action, a husband and wife both claim goods from the defendant, 
an order may be made directing an interpleader issue to be tried 
between them (h). 

A coloration cannot sue for a tort merely affecting its 
reputation (t), but it can sue for a libel affecting its property. 

A corporation or company could not sue in respect of a charge 

(o) 17 Q. B. D. 463; 55 L. J. Q. B. 309 (approved ui Great Central By, v. 
Hewlett, [19161 2 A. C. 611; 85 L. J. K. B. 1706). 

(d) Ante, p. 145. 

(e) Ante, p. 146, 

if) Married Womcirs Properly Act, 1882, s. 12, a«s amended by Ihe Law 
Ileforui (Married Women and Tortfeaaois) Act, 10.05, First Schedule. A 
cbiim by a married voman against her husband for tldiuagcs for personal 
injuries sustained by his negligent driving of a car m which she was being 
driven by him before her marriage is a dbose in action fonning part of her 
separate properly in lespeet of which she may maintain an action against 
him; Gartis v. Wilcoji, [1948] 2 E. B. 474; 64 T. L. B. 892, overruling 
('otliffe V. EdeUfon, [19301 2 K. B. 378; 99 L. .7. K. B. 517. 

(0) Smith V. Moss, [19101 1 K. B. 42J ; 100 L. J. E. B. 271. 

(Ji) De la Bne v. Hemu, Peron d StochwrU, Ltd., [1936] 2 K. B. 164. 

(1) Manohester Corporation v. Williams, [1891] 1 Q. B. 94; 60 L. J. Q. B. 
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of murder, or incest or adultery, because it could not commit 
those crimes. . . . The -words complained of must attach the 
corporation or company in the method of conducting its affairs, 
must accuse it of fraud or mismanagement or must attack its 
financial position”. Thus where a colliery company owned 
cottages inhabited by their pitmen it was held that it could 
maintain an action for a newspaper libel stating that the cottages 
were unsanitary and unfit for human habitation (k). 

It can generally be sued to the same extent as a private 
person for the acts dl its servants, even in cases in which malice in 
fact is material, as, e.g., in mtdicious prosecution and libel (1). 
The liability of a body created by statute depends, however, upon 
the statute by which it is created, but in the absence of an 3 rthing 
to show a contrary intent it has the same Common Law duties 
and liabilities as a private person excqit that, as we have just 
seen, there are some cases in which it cannot be sued for mere 
non-performance of a statutory duty. 

A tnade union cannot be sued for a tort (m). This rule is 
not limited to torts in contemplation or furtherance of a trade 
dii^ute; thus it applies to an action of libel (n), and, since the 
term “ trade union ” includes any combination whose principal 
object is the imposing of restrictive conditions on the conduct 
of any trade or business ” (o), the protection given by s. 4 (1) 
of the Act of 1906 is not limited to combinations of masters 
and workmen but extends to an association of manufacturers, 
dealers and agents formed for the purpose of imposing restrictive 
conditions on the conduct of the trade for motor vehicles and 
accessories (p). 

The Ciovn. — At ccnnmon law the Crown could not be sued in 
tort, and a servant of the Crown who, as such, committed a tort, 
was personally liable. This principle, however, by the Crown 

(k) South Hetton Coal Co. y. North Eastern Netos Assoeiation, [1894] 1 
Q. B. 133; 6S L. J. Q. B. 293. 

(Z) Comford v. Carlton Bank, [1899] 1 Q, B. 892 ; 68 L. J. Q. B. 196; 
Citizens Life Assuranea Co. y. Brown, [1904] A. C. 428; 73 L. J. F. C. 102. 

(m) Trade Disputes Act, 1906, s. 4 (1). Tie T>ade Disputes and Trade 
Unions Act, 1927, has been repealed by the Trade Disputes and ^ade Unions 
Act, 1916. 

(n) Vaoher A Sons, Ltd. y. London Soeietu oi Compositors, [1918] A. 0. 
107; 82 L. J. K. B. 2^. 

(o) Trade Union Act, 1913, ss. 1, 2. 

(p) Hardie and Lane, Ltd. v. Chiltem, [1928] 1 K. B. 668 ; 96 L. J. K. B. 
1040. 
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Proceedings Act^ 1947, no longer applies to torts committed after 
February 18, 1947. 

The main provisions of Part I of this Act which are here rele- 
vant are as follows : — 

S. 2 (1). Subject to the provisions of this Act, the Crown shall 
be subject to all those liabilities in tort to which, if it were a 
private person of full age and capacity, it would be subject : — 

(a) in respect of torts committed by its servants or agents ; 

(b) in respect of any breach of those duties which a person 
owes to his servants or agents at common law by reason 
of being their employer; and 

(c) in respect of any breach of the duties attaching at common 
law to the ownership, occupation, possession or control of 
property : 

Provided that no proceedings shall lie against the Crown by 
virtue of paragraph (a) of this subsection in respect of any act 
or omission of a servant or agent of the Crown unless the act or 
omission would apart from the .provisions of this Act have given 
rise to a cause of action in tort against that servant or agent or his 
estate. 

(2) Where the Crown is bound by a statutory duty which is 
binding also upon persons other than the Crown and its officers, 
then, subject to the provisions of this Act, the Crown shall, in 
respect of a failure to comply with that duty, be subject to all 
those liabilities in tort (if any) to which it would be so subject 
if it were a private person of full age and capacity. 

(8) Where any functions are conferred or imposed upon an 
officer of the Crown as such either by any rule of the common law 
or by statute, and that officer commits a tort while performing 
or purporting to perform those functions, the liabilities of the 
Crown in respect of the tort shall be such as they would have been 
if those functions had been conferred or imposed solely by virtue 
of instructions lawfully given by the Crown. 

Sub-s. (4) gives to the Crown the benefit of any enactment 
which negatives or limits the amount of the liability of any 
Government department or officer of the Crown in respect of any 
tort committed by that department or officer. 

(5) No proceedings shall lie against the Crown by virtue of 
this section in respect of anything done or omitted to be done 
by any person while discharging or purporting to discharge 
any responsibilities of a judicial nature vested in him, or any 
responsibilities which he has in connection with the execution of 
judicial process. 

(6) No proceedings shall lie against the Crown by virtue of 
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this section in respect of any act, neglect or default of any officer 
of the Crown, unless that officer has been directly or indirectly 
appointed by the Crown and was at the material time paid in 
repect of his duties as an officer of the Crown wholly out of the 
Consolidated Fund of the United Kingdom, moneys provided by 
Parliament, the Road Fund, or any other Fund certified by the 
Treasury for the purposes of this subsection or was at the material 
time holding an office in respect of which the Treasury certify 
that the holder thereof would normally be so paid. 

S. 11 (1). Nothing in Part I of the Act (f.e., ss. 1-12) shall 
extinguish or abridge any powers or authorities which, if this Act 
had not been passed, would have been exercisable by virtue of the 
prerogative of the Crown, or any powers or authorities conferred 
on the Crown by any statute, and, in particular, nothing in the 
said Part I shall extinguish or abridge any powers or authorities 
exercisable by the Crown, whether in time of peace or of war, lor 
the purpose of the defence of the realm or of training, or maintain- 
ing the efficiency of, any of the armed forces of the Crown (q). 

A foreign independent sovereign cannot be sued in the Courts 
of this country unless he submits to the jurisdiction (r). 

An Infant is, m general, liable for his torts. But ** he cannot 
be sued for a wrong when the cause of action is in substance ex 
contractUi or is so directly connected with the contract that the 
action would be an indirect way of enforcing the contract. . . . 
But if an infant’s wrongful act, though concerned with the subject- 
matter of a contract and such that but for the contract there 
would have been no opportunity of committing it, is nevertheless 
independent of the contract in the sense of not being an act of the 
kind contemplated by it, then the infant is liable ” (s). 

Thus, in Jennings v. Bitndall (t), an infant, having hired a 
hors© “ to be moderately driven rode it so carelessly that it was 
injured. It was held that he was not liable, because his conduct 
was a breach of the contract under which the horse was hired. 

Again, in Faiccett v. Smethurst (i/), where an infant, having 
hired a car for a particular journey, drove it for a longer journey, 


iq) By s. 10 special provisions are made for exempting a member of the 
armed forces of the Crown, while on duty as such, from liability in tort for 
causing the death of or personal injury to another person. Part II of the 
Act deals with Jurisdiction and Procedure, and Part III with Judgments and 
Execution. 

(r) Mighell v. Sultan of Johore, [1894] 1 Q. B. 149; 63 L. J, Q. B. 698. 

(8) See B. Leslie, Ltd. v. Sheill, [1914] 3 K. B., at p. 620 ; 83 L. J. 
K. B. 1146. 

(t) 8 T. E. 335; 14 E. E. 680. 

(tt) 84 L. J. K. B. 473; 136 E. E. »593, following Jennings v. RundaJl 
iuhi supra). 
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during "whicli it was damaged without any fault on his part, it was 
held that he could not be made liable in tort. It was argued that 
the defendant was a trespasser during the extension of the journey, 
and as such was under an absolute liability in respect of the car. 
It was held, however, that “ nothing that was done upon that 
journey made the defendant an independent tortfeasor . . . the 
extended journey was of the same nature as the original one, and 
the defendant did no more than drive the car further than was 
originally intended ; the claim, therefore, was, in substance, for 
breach of contract. 

On the other hand, in Bumard v. Haggis (x), where a mare was 
hired by an infant, with an express stipulation that it was not to 
be jumped, but it was jumped at a fence and injured, it was held 
that the infant was liable, as this was not a breach of duty arising 
out of a contract, hut a trespass, *' as distinct from the contract, 
as if the defendant had run a knife into her and killed her 

On the same principle in Ballett v. M ingay (a), where aii 
infant, having hired goods, parted with the possession of them to a 
third person, it was held tiiat he was liable in tort because the 
terms of the bailment did not permit him to part with their 
possession. 

So also, if goods other than necessaries are sold and delivered 
to an infant, he cannot be made liable for them in an action for 
conversion (b) ; nor can he in such a case be sued for money had 
and received where the cause of action is ecc contractu. 

Thus, in Oawern v. Nield (c), where an infant trader 
contracted to sell goods and was paid the price, but failed to deliver 
the goods, it was held that the purchaser could not recover the 
price in an action for money had and received. 

But he may be so sued if the cause of action is purely ess 
delictOf as, for example, where he has misappropriated money 
entrusted to him (d), 

A mairled woman is now capable of suing and being sued in 
tort in aU respects as if she were a feme sole (e). 

All Joint tortfeasors are jointly and severally liable for the 


(x) 14 G. B. (N.S.) 45. 

(a) [1948] 1 K. B. 281. 

(b) Jennings v. Rmdall, 8 T. R., at p. 337. 

(e) [1912] 2 K. B. 419; 81 L. J. K. B. 866. 

(d) Bristow v. Eastman, 1 Esp. 172; 6 R. R. 728; Re Seager, Seeley v. 

Briggs, 60 L. T. 66.*), But pee R. Leslie, Ltd, v. SlieilL [19141 3 K. B.. 
at p. 621; 83 L. J. K. B. 1145. » l j 

(e) Law Reform (Married Women and Tortfeasors) Act, 1936. At Common 
Law the same principle applied to the torts of a married woman as to torts 
of an infant. By s. 1 (2) (now repealed) of the Married Women’s Property 
Act, 1882, she was made liable to be sued as a feme sole but her liability was 
only to the extent of her separate property. 
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whole damage, and may oe sued jointly or separately (/)• But 
there is only one cause of action, so that a judgment against one 
was at Common Law a bar to an action against the rest, even 
though it had not been satisfied (g), and a release of one (A) or 
satisfaction by one (i) releases all. 

Two or more persons are joint tortfeasors when one wrongful 
act is committed by one on behalf of or in concert with the other 
or others, as, e.g«, where an agent commits a wrongful act within 
the scope of his authority for his .principal, or where two or more 
persons agree on concerted action, in the course of which, and in 
furtherance of their common design, they commit a wrongful act ; 
but there is no joint tortfeasance merely because the separate and 
independent wrongful acts of two persons cause damage by their 
conjoined effect : thus there is no joint tort in the case of two 
ships which by quite independent and separate action ran into a 
third ship, one on the starboard and one on the port side, whereby 
she sank; of two persons uttering indep^dently separate and dis- 
tinct slanders concerning a servant whereby his master dismissed 
him ; of two separate excavators who by independent excavations 
brought down the house of a third party (fc). 

Animals may render their owners joint tortfeasors, as, e.g., 
where two dogs belonging to different owners act in concert in the 
common design of worrying sheep (1). 

If a plaintiff, having recovered judgment against several tort- 
feasors, levies the whole damages upon one, that one had, at 
Common Law, no right to recover contribution from the 
others (m). 

But the law with regard to a jvdgment recovered against one 
joint tortfeasor and with regard to contribution between tort- 
feasors was completely altered by Part II of the Law Reform 
(Married Women and Tortfeasors) Act, 1985 (n). 


(f) Sutton V. Clarke, 6 Taunt. 29. 

Btinsmead v. Harrison, L. R. 7 C, P. 547; 41 li. J. C. P. 190; Goldrei, 
Foucard d Son v. Sinclair, [1918] 1 E. B. 180; 87 L. J. K. B. 261. 

(h) Duck V. Mayeu, [1892] 2 Q. B. 611; 62 L. J. Q. B. 69; but a mere 
covenant not to sue one of several joint tortfeabors does not release tiie 
rest (id.). 

(i) Thurman v, Wilde, 11 Ad, & Bl. 468. 

(fc) The Koursk, [1924] P. 140; 98 L. J. P. 72, 399 (reviewiM the authorities 
as to joint tortfeasors). See also Brooke v. Bool, [1928] 2 E. B. 578 ; 97 L. J. 
K. B. 611. 

(/) Ameil v. Paterson, [1931] A. C. 660; 100 L. J. P. C. 161. 

(m) Merryweather v. Nixan, 8 T. R. 186. 

(n) By 8. 4 of the Grown Proceedings Act, 1947, this section binds the 
Crown. 
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By s. 6 (1) of the Act it is provided that where damage is 
suffered by any person as a result of a tort (whether a crime or 
not) — 

(a) Judgment recovered against any tortfeasor liable in 
respect of that damage shall not be a bar to any action 
against any other person who would, if sued, have been 
liable as a joint tortfeasor in respect of the same damage. 

(b) If more than one action is brought in respect of that 
damage by or on behalf of the person by whom it was 
suffered, or for the benefit of the estate, or of the wife, 
husband, parent or child (o) of that person, against tort- 
feasors liable in respect of &e damage (whether as joint 
tortfeasors orr otherwise), the sums recoverable imder the 
judgments given in those actions by way of damages 
shall not in the aggregate exceed the amount of the 

, damages awarded by the judgment first given (p), and 

in any of those actions, other than that in which 
judgment is first given, the plaintiff shall not be entitled 
to costs, unless the Court is of opinion that there was 
reasonable ground for bringing the action. 

That is to say, although an injured person can recover judgment 
against each of several joint tortfeasors or each of several persons 
who are liable for the damage, he cannot by execution or otherwise 
enforce payment of more in aU than the amount given by the first 
judgment. And, after he has obtained one judgment, he will not 
be entitled to the costs of any further action unless there was 
reasonable ground for bringing it as, e,g., because nothing can be 
recovered from the first defendant. 

(c) Any tortfeasor liable in respect of that damage may 
recover contribution from any other tortfeasor who is, 
or would it sued have been, liable in respect of the 
same damage, whether as a joint tortfeasor or otherwise, 
so, however, that no person shall be entitled to recover 
contribution under this section from any person entitled 
to be indemnified by him in respect of the liability in 
respect of which the contribution is sought. 

Where a person is authorised or employed to do some act 
which “ is manifestly unlawful or which [he knows] to be unlaw- 
ful as constituting either a civil wrong or a criminal offence, he 

(o) By 8. 6 (3) of the Act the words “parent” and “child” have the 
same meanings as (hoy have for Uip purposes of the Fatal Accidents Acts, 1846 
to 1908, see post, p. ‘287. 

(p) If the judgment first given is reversed on appeal this is to be construed 
M a reference to the first judgment which is not reversed, and, if the first 
judgment is varied on appeal, as a reference to it as eo varied : s. 6 (S). 
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cannot maintain an action for . . . indemnity against the liability 
i¥hich results to him therefrom. An express promise of indemnity 
to him for the commission of such an act is void. But an action 
for indemnity, grounded either on deceit or warranty, may be 
maintained where the party who seeks the indemnity has incurred 
damage by reason of his having been authorised or fraudulently 
induced by an other to do an act indifferent in itself, which has 
turned out, because it constitutes a private wrong, to be unlaw- 
ful, but which was not at the time apparently unlawful, and 
was done in honest ignorance of the particular circumstances 
which constituted its unlawfulness ” (q). 

But, under the foregoing provisions of paragraph (c), if A, 
B and C are all liable for the same damage and the circumstances 
were such that A is entitled to be indemnified by B, no contribu- 
tion can be recovered by B from A. 

By s. 6 (2) the amount of the contribution recoverable from 
any person shall be such as may be found by the Court to be 
just and reasonable having regard to his responsibility for the 
damage (r). The Court has also power to exempt any person 
from the liability to make contribution or to direct that the con- 
tribution to be recovered from any person shall be a complete 
indemnity. 

Sub-section 5. — General exceptions to liability and defences^ 
Torts committed abroad. Survival of rights of action. 

Aots of State. — ^The rule that, where a tort has been com- 
mitted, the wrongdoer cannob set up as a defence that the act 
was done by the command of the Crown, is qualified in the 
case of acts committed abroad against a foreigner. 

If an action be brought in the British Courts in such a case 
it is open to the defendant to plead that the act was done by 
the orders of the British Government or that after it had been 
committed it was adopted by the British Government. In any 
such case the act is regarded as an act of State of which a 
municipal Court cannot take cognisance (s). 

Thus, in Buron v. Denman (f), the defendant was a British 
naval officer engaged on the coast of Africa in suppressing the slave 
trade. He made a treaty with a native king for the abolition of 
slavery in his kingdom and in pursuance thereof he destroyed the 

(q) Burrowft v. Rhodes, [3899] 1 Q. B., at p. 828; 68 L. J. Q. B. 645. 

(r) Where A succeeds in an action brought against B and C as joint tort- 
feasors the trial Judge may apportion the amount of contribution; CrosUm v. 
Vaughan, [1938] 3 K. B. 640; 107 L. J. K. B. 182. 

(s) Johnstone v. Pedlar, [1921] 2 A. C.. at p. 271; 90 L. J. P. 0. 181. 

it) 2 Ex. 167. 
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barracooBs in which the plaintiff, a Spanish slave trader, kept his 
hlavc*s, and released the slaves. His conduct was subsequently ap- 
pro\ed and ratified by the Secretaries of State for the foreign and 
colonial departments. Held, that as his acts were ** acts of State ** 
and had been so ratified by the (’town, no action in respect of thenoi 
could be maintained by the plaintiff. 

But the defence of “ act of State ** cannot be set up against a 
friendly alien resident in the United Kingdom (w). Nor can it 
be set up in any case in which the plaintiff is a British subject. 

Thus, in Walker v. Baird (ir), a naval oflB.cer had, with the 
authority of the Government, seized a lobster factory in Newfound- 
land belonging to a British subject. An action was brought against 
him in Newfoundland to which he pleaded that the matter of 
complaint was an act of State. Held, that in an action by a 
British subject for a trespass within British territory it was no 
answer to say that it was an act of State. 

The term “ act of State includes any act which is done not 
in the exercise or recognition of any legal right ”, but “ as an 
exercise of sovereign power Hence it cannot be challenged, 
controlled or interfered with by municipal Courts (as). 

Judicial acts. — ^No action lies against a Judge of a superior 
Court of Record for anything done by him in the exercise of his 
judicial office, even though he acts maliciously (y). 

The same doctrine applies also to Courts of limited jurisdiction 
while acting within their jurisdiction, a.g., to a county court and 
the court of a coroner and a cour^-martial (z) and to a consular 
court (a), and, subject to the provisions of the Justices Protection 
Act, 1848, to justices of the peace (b): it also, to some extent. 


(tt) Johnstone v. Pedlar, [1921] 2 A. C. 262. 

(to) [1892] A. C. 491; 61 L. J. P. C. 92. 

(x) Salaman v. Secretary of State for India, [1906] 1 K. B., at pp. 638, 689 ; 
76 L. J. K. B. 418. 


(jf) Scott V. Stansfield, L. E. 3 Ex. 220; 37 Xi. J. Ex. 135; Anderson v. 
Gorrie, [1896] 1 Q. B. 663. As to the privilege which attaches to statements 
made in any judicial proceedings, see post. Part II, Chapter VII. 

(z) Miller v. Seare, 2 Wm. Bl. 1141; Scott v. Stajisfield {uhi supra), 

(a) Haggard v. Pilirier Frlres, [1892] A. C. 61; Cl L. J. P. C. 19. 

(b) By 8. 1 of the Justices Protection Act, 1848, it is in effect provided that 
no action will lie against a justice of the peace for any act done in execution 
of his duty a jusiicc vilh respect to any matter within his jurisdiction 
imlesb it is proved that he acted maliciously and without reasonable and 
probable cause. This section applies only where there has been some want of 
term or irregularity in the proceedings, and s. 2 ot the Act expressly preserve^ 
the right of action against a justice who has exceeded his jurisdiction, sec 
Bullen & Leake (3rd ed.), p. 347; Taylor v. Nesfield, 3 E. & B. 724; 23 L. J. 
M. C. 169; Pease v. Chaytor, 1 B. k 8. 658; Polley v. Fordham, 91 L. T, 626; 
Palmer V. Crone, [1927] 1 K. B. 804; 96 L. J. K. B. 604. 
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applies to an arbitrator, who, if he acts honestly, is not liable for a 
mistake or error of judgment or even for negligence (c). 

But if the Judge of a Court of limited jurisdiction does an act 
which is not within his jurisdiction, he has no protection if he was 
not misinformed as to the facts and knew or ought to have known 
that he had no jurisdiction (d). 

The protection extends only to persons acting as a Judge or 
member of a “ Court ” ; it does not therefore apply to persons 
exercising what are merdy administrative functions, to a 
meeting of the London County Council for the purpose of granting 
music and dancing licences (e). 

Executive acts.— An executive ofELcer, such as a bailiS, con- 
stable, or governor of a prison, is not liable for acts done in 
regular execution of an apparently regular warrant or order issued 
by a person who has jurisdiction to do so (/). The same exemp- 
tion from liability applies to acts of naval or military officers done 
within their jurisdiction and in the course of military or naval 
discipline, even though done maliciously (g). But a naval or 
military officer is not exempt from liability if when acting in 
excess of, or without jurisdiction, he does or directs to be done an 
act which amounts to a Common Law wrong, such as false 
imprisonment or assault, even though such act purports to be 
done in the course of actual discipline (h). 

Statutory authority. — “ No action will lie for doing that which 
the Legislature has authorised, if it be done without negligence, 
although it does occasion damage to anyone ; but an action does 


Ic) Pappa V. Rose, L. R. 7 (\ P. 525; 41 L. J. C. R 187; Chambers 
Goldthorpe, [1901] 1 K. B. 624 ; 70 L. J. X. B. 482. 

(d) Hourlden v. Smith, 14 Q. B. 841; 19 L. J. Q. B- 170; Gaidar v. 
Halket, 3 Moo. P. C. 28; 60 B. R. 1; Willis v. McLachlan, 1 Ex. D. 376; 
45 L. J. Q. B. 689. 

(e) Royal Aquarium Society, Ltd. v. Parkinson, [1892] 1 Q. B. 431; 61 
L. J. Q. B. 409. 

(f) Mayor, etc., of London v. Cox, L. E. 2 H. L., at p. 269; 36 L. J. Ex. 
225; Henderson v. Preston, 21 Q. B. D. 362 ; 67 L. J. Q. B. 607. And a 
constable acting nudor a justice's warrant is also protected by the Constables 
l^roteotion Act, 1760, s. 6, notwithstanding any detect of jurisdiction, provided 
that he produces a copy of the warrant within six days after demand in 
writing. 

(g) Dawkins v. Lord Paulet, L. B. 6 Q. B. 94; 39 L. J. Q. B. 63; 21 L. T. 
684; Marks v. Frogley, [1898] 1 Q. B. 888 ; 67 L. J. Q. B. 605. 

(h) See Heddon v. Evans, 35 T. L. B. 642 (reviewing the authoritica). 
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lie for doing that which the Legislature has authorised, if it be 
done negligently (i)> snd the negligence has caused damage (fc). 

So, in (h'Ciii (Central liy, v. Hnrhit (/), a railway company 
erected in a public highway gate posts which in 1901 were judicially 
held to be an obstruction to the highway. In 1902 the company 
obtained an Act enabling it to “ maintain these gate posts in the 
highway and to renew and replace them. In 1916 a taxicab driver, 
while driving slowly along the highway, collided with one of the 
posts which ho could not see owing to the diminution of street 
lighting in compliance with orders made under Defence of the 
Realm Regulations. It was held that the railway company was 
not liable. Its *Act “ merely released an obligation, namely the 
obligation not to obstruct the highway. From that state of facts 
no duty flows. If there be duty or authority to do or abstain from 
doing an act according to circumstances it is possible to be negligent 
in doing or abstaining from doing it. But if the duty or authority 
be simply not to do an act — merdy to leave things as they are — ^it 
is impossible to bo negligent in not doing anything But liability 
may arise from negligence in exercising statutory powers. Thus, 
in Fisher v. liwisli p-Xoi'fh u ootl Bural "District Council and Middle- 
sex County Council (m), it was held that where a local authority in 
pursuance of its statutory powers under the Civil Defence Acts, 
1937 and 1939, erected an air-raid shelter on a highway, it was 
held that when street lighting was prohibited it was the duty of the 
authority to safeguard the public by special danger lights or in 
some other way. 

The creation of what would otherwise be a nuisance is also 
protected if it is necessarily occasioned by the use of statutory 
powers. 

So, in Lagan Navigation Co. v. Lamheg Bleaching, etc., Co. (n), 
it was held that no action would lie for damage caused without 
negligence, to adjacent landowners by works constructed by a canal 
company in the exercise of statutory powers. 

But the burthen lies on those who seek to establish that the 
Legislature intended to take away the private rights of individuals 

(i) Geddis V. Proptietors of Dann Reservoir, 3 A. C., at p. 465. With 
regard to rose'-voiis it nnist, liowcvei, be roled lhat the Rcservovs Art, 1930. 
now prescribes precautions that must bo observed in the construction and 
alteration ol le'^eivoirs. and by s. 7 provides that where damage or injury 
is caused bv the Ofc.cape of ^^ater from a reservoir conslriicled after the 
comnicnccincnt ol the Act under statutory powers granted after the passing 
of tho Act, the fact that the reservoir was so constructed shall not exonerate 
the undertaliers from anj indictment, action or other proceedings to which 
they ^voiild otlior\Mse have been liable. 

(fc) Eavt Sujfolk Hmrs Catchment Board v. Kent, [1941] A. C., at p. 81; 
110 L. J, TC. B. 25*2. 

(l) [1916] 2 A. C. 611; 85 L. J. E. B. 1706; approving Moore v. Larnbeth 
Waterworks, 17 Q. B. D. 462 ; 65 L. J. 6. B. 309. 

(m) [19-15] 1 K. B. 684; 118 D. J. K B. 9. 

in) [1027] A. C. 226: 96 L. J. P. C. 25. 
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to show that by express words or by necessary implication that 
intention appears ” (o). A distinction must therefore be drawn 
between statutes which authorise or imperatively direct the doing 
of an act which must necessarily cause an infringement of civil 
rights and statutes which merely give to an individual or body a 
power to do certain things which he or it would otherwise have 
no power to do, but do not authorise the exercise of the power to 
the prejudice of the Common Law rights of others. 

Thus, in Metropolitan Asylum District v. Hill, the defendants, 
under powers given by a public statute (the Metropolitan Poor Act, 
1867) had autiiority to erect hoi^itals for the poor of the Metro- 
polis and built a small-pox hospital which was a nuisance to adjoin- 
ing owners. Held, that they were not protected by the statute, 
which did not authorise a particular use of a specific building in a 
specified position which could not be so used without occasioning 
nuisance, nor imperatively dir^ that a building should be provided 
within a certain area and so used (it being an established fact that 
nuisance must be the result), but which was merely permissive and 
gave no authority to erect a hospital which was a nuisance (p). 

Even when a statute is imperative or authorises a thing to be 
done in a particular place, the burden of proving that the result 
is an inevitable infringement of the rights of others lies upon the 
defendant (9), but “ the criterion of inevitability ** is not what is 
theoretically possible, but what is possible according to the state 
of scientific knowledge at the time, having also in view a certain 
common-sense appreciation, which cannot be rigidly defined, of 
practical feasibility in view of situation and expense (r). 

Accident. — ^It is a defence to show that the act complained of 
was due either to — 

(i) an act of God, i.e., some natural cause which could not 
have been foreseen and guarded against by any amount of 
foresight and care, such as a storm of extraordinary 
severity, or to 

(ii) inevitable accident, that is to say, to some ‘‘external 
happening over which the defendant had no control ” (a), 
so that it was not really the result of any voluntary act 
or omission on his part. 

( 0 ) Metropolitan Asylum District v. HiW, 6 A. C. 103, at p. 208 ; 60 T/. J. 
Q. B. 363. 

(p) Explained and distinguished in London, Brighton and South Coast /’»/. 
V. Truman (uhi supra), 

iq) 6 A. C., at p. 213, and see Manchester Corporation v. Famwortk 
[1930] A. 0. 171; 99 L. J. K. B. 83. 

(r) [1930] A. C., at p, 183. 

(s) Sadler v. South Staffordshire, etc., Tramvays Co., 23 Q. B. B.. at 
p. 21; 68L. J. Q. B. 421. 
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Thus, in Goodman v. Taylor (#), in an action for trespass 
for injury done to a horse by a pony and chaise running 
against it, the evidence was Aat while the pony was being 
held by the bridle, a showman came by and frightened it so 
that it ran away. Held, that this was a good defence. 

But, as will be seen later, if a defendant voluntarily commits a 
wrongful act, it is no defence that the consequences were 
accidental in the sense that they were of a kind which he did not 
contemplate. 

Defence of person or property. — This is usually found raised 
as a defence to an action of assault, but it may occur in other 
cases also. For instance, an owner of land on or near a river may 
protect himself from floods by building a barrier on his own 
ground, and, provided that he does not interfere with or obstruct 
the natural flow of the river, either in its ordinary bed or in any 
regular flood-channel, he is not responsible for any damage which 
he occasions to his neighbour by throwing the whole overflow 
upon the latter’s land (a). 

So, in Gpraul v. Crowe (a), A and B owned lands on opposite 
sides of a river which, when in flood, flowed over B’s land, but in 
no definite flood channel. B constructed an embankment running 
diagonally from a point on his land to the river bank," so as to 
protect the land behind this embankment. The amount of water 
flowing over A’s land in time of flood was consequently increased. 
Held, that A had no right of action against B. 

Volenti non fit injuria. — ^It is a good defence to an action that 
the act complained of was done by the express or implied consent 
of the plaintiS, or that the plaintifi freely and voluntarily, with 
full knowledge of the nature and extent of the risk he ran, 
impliedly agreed to incur it (b). 

Thus as a general rule an act which would otherwise be an 
assault does not constitute an assault if it is done by the consent 
of the person upon whom it is committed. And such consent may 
be implied, as, for example, by participation in many games and 
forms of sport. 

So also a person who goes to see a spectacle which in some 
cases may be attended by danger, as, r.g,, a motor race, takes the 


it) 6 C. & V. 630. 

(a) Gerrard v. Crotre, [1021 1 I A. C. 396; 90 L. J. P. 0. 42; and see 
Wield V. London and North UVv^.th fij/., L. E. 10 Ex. 4; 44 L. J. Ex. 15. 

(b) See Letang v. Ottawa Electric Ry., [1926] A. C. 725; 96 L. J. C. V, 
158 . 
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risk of such accidents as may happen although all proper pre- 
cautions have been taken (c). 

Thus, in Hall v. BrookUmds Auto Boeing Clvh (c), a spectator 
at a motor race meeting was injured by a car which, through 
touching another car in the course of a race, went through the 
railings separating the course from the spectators and seriously 
injured the plaintiff. No similar accident had ever happened on 
the defendants* track- The jury found that the defendants were 
guilty* of negligence in failing to take reasonable precautions to 
warn spectators of, or protect them against the risks arising from, 
a dangerous sport. Held, by the Court of Appeal, (i) ^at in the 
circumstances there was no evidence upon which the jury could 
find that such races had become dangerous to spectators or that the 
accident to the plaintiff was dhe to any want of reasonable cam on 
the part of the defendants towards him, and (ii) that the plamtiff 
(like a person going to see a cricket or golf match, at which he may 
accidentally be injured by a ball, or a flying meeting, in which an 
aeroplane may fall on his head) must have known that no barrier 
could be provided which would protect him against a car going 
through the railings and that he took the risk of so improbable an 
occurrence. 

There may, however, be cases in which, although a plaintifE 
elects to run a risk, the defence of volenti non fit injuria cannot 
be set up against him. 

Thus, in Haynes v. Harwood (d), the plaintiff was on duty 
(though not on point duty) in a police station situated in a crowded 
street. The defendants* driver had left a two-horse van unattended 
in the street. The horses bolted and were seen by the plaintifl, who 
rushed out and stopped them, but in so doing was injured. Held 
(inter alia), (i) that considering all the circumstances of the case 
the driver was negligent in leaving the horses unattended in that 
street, and (ii) that the maxim Volenti non fit injuria did not in 
the circumstances apply to the plaintiff since he was moved by a 
duty, both legal and moral and not from any choice involving a 
consent to take any risk upon himself 

It must, however, be noticed that in the foregoing case the 
act of the plaintiff was done to rescue other persons from imminent 
danger of injury or death and that the Court expressly approved 
of the decision in Cutler v. United Dairies, Ltd. (e), in which the 
maxim volenti non fit injuria was held to apply to a plamtiff who 
was injured while, at the request of the defendants’ servant, he 
was attempting to assist in holding a restive horse. And it was 
also pointed out that the mere fact that a spectator runs out into 

(c) See Hall v. BrooTtlands Auto Racing Club, [19831 1 £. B. 205; 101 
L. J. K. B. 678. 
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the road to stop a runaway horse will not necessarily entitle him 
to maintain an action for the consequential damage. All the 
circumstances must be considered. 

In the case of Datm y. Hamilton (/), a distinction was 
drawn between cases where a dangerous physical condition has 
been brought about by the negligence of the defendant, and, after 
it has arisen, the plaintif, fully appreciating its dangerous 
character, elects to assume the risk thereof ”, and cases where 
” the act of the plaintiff relied on as a consent precedes, and is 
claimed to license in adrance, a possible subsequent act of the 
defendant”. It was accordingly held that the plea of volenti 
non fit injuria could not be set up against a person who, not 
acting under the pressure of any legal or social duty, or any 
necessity, yoluntarily travelled in a motor car, knowing that the 
driver was very much under the influence of drink, and, as a 
consequence, was injured by a collision caused by his drunkenness. 
In the particular case it was, however, found as a fact that 
the drunkenness of the driver was not so extreme and glaring that 
to accept a lift from him was like engaging in an mtrinsically 
and obviously dangerous occupation. But tiie question whether 
in such a case the maxim ” volenti non fit injwria ” would apply, 
was left open. It may, however, be appropriate to cite the words 
of Bowen, L. J., in Thomas y. Quartermain (g), approved in 
Leiang y. Ottawa Blectric (h), “ The maxim, be it observed, 
is not ‘ scienti * non fit injuria, hut ‘ volenti It is plain that 
mere knowledge may not be a conclusive defence .... But when 
it is a knowledge under circumstances that leave no inference open 
but one, namely, that the risk has been voluntarily encountered, 
the defence seems to me complete 

In the case of Boimfer v. Bowley Begis Corporation (i) it has 
been pointed out that the maxim ” volenti non fit injuria ” must 
be applied with extreme caution in the case of a master and 
servant, and ” can hardly ever be applicable when the act to which 
the servant is said to be *volen8* arises out of his ordinary duty, 
unless the work for which he is engaged is one in which danger 
IB necessaiily involved ”, as in the case of a man employed in an 
explosives factory or a horse-breaker, who must take the risks 
incident to his employment. But, where a man whose occupation 
is not of a nature inherently dangerous is asked or required to 
undertake a risky operation, the master, in order to rely on the 
maxim, must show that the servant agreed that what risk there 
was should be on him. 

Parental on* quasi parontal authority . — A father, and on the 
death of the father, a mother, has at Common Law the right to 
the custody and control of a child until it attains twenty-one and 
may inflict upon it any reasonable restraint or punishment (k). 

(/) [1939] 1 K. B. 609; 108 L. J. K. B. 256. 

iq) 18 Q. B. B., at pp. 696, 097. 

(h) Ante, p. 272. 

(i) [1944] K. B. 476. 

(k) Cleary v. Booth, [1893] 1 Q. B. 466; 62 Tj. J. M. C. 87. 
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A schoolmaster has delegated to him the same powers so far 
as is necessary for the welfare of the child and the maintenance 
of reasonable rules of discipline (Q. And this power of the 
schoolmaster is not limited to acts committed upon the school 
premises, so that he may punish a pupil for doing in public an act 
which is forbidden by a reasonable rule of the school (m). 

It has also been suggested that the “ claims of relationship or 
guardianship ” may constitute a defence to an action for inducing 
a breach of contract where they ^‘demand an interference 
amounting to protection ” (n). 

“By the Common Law also a similar power of moderate 
chastisement is given to the captain of a ship as there is to a 
parent and schoolmaster (o). 


Release, or accord and satisfaction^ may also constitute 
defences to an action of tort (p). 


Discharge In bankruptcy.— An order of discharge in bank- 
ruptcy releases a bankrupt from liabilities provable in bank- 
ruptcy (g). Claims for unliquidated damages for tort are not, 
however, provable in bankruptcy (r). 


Statutes of Limitation.— By the Limitation Act, 1989, the 
period of limitation for all actions of tort is six years (s), except — 

A. In cases within the Public Authorities Protection Act, 1898 

(iw/ra), when it is one year from the date on which the 
cause of action accrued (t). 

B. In cases in which a different period of limitation is pre- 

scribed by any other enactment (w), c.g.. 


(l) R. V. Hopley, 2 P. & F. 202; Fitisgerald v. Northcote, 4 F. & F. 666-, 

(m) Cleary v. Booth (ubi supra); B. v. Newport (Salop) Justices f [1929] 
2 K B. 416; 98 L. J. K. B. 66S. 

(n) South Wales Mmers* Federation t. Glamorgan Coal Co., [1906] A. 0. 
239; 74 L. J. K B. 626. 

(o) Murray v. Moutrie, 6 C. & P., at p. 473, and see Lamh v. Barnett, 
1 C. & J. 291. 

(p) See ante, p. 226; see also Boosey v. Wood, 8 H. & G. 484 ; 84 L. JT. 
Ex. 66; 140 R. R. 665 ; Read v. Great Eastern By., L. R. 3 Q. B. 666; 87 L. J. 
Q. B. 278. 

iq) Bankniptcy Act, 1914, e. 28 (2). See, however, s. 28 (1) as to liability 
under a judgment for seduotion, from which the bankrupt is not entirely released 
by discharge. 

(r) Id., 8 . 80 (1^. 

(s) Limitation Act, 1939, s. 2 (1) (a). 

(t) Limitation Act, 1989, s. 21. 

(u) Id., B. 32. 
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(i) in actions for the infringement of copyright j when 
it is three years (w); 

(ii) in actions under Lord CampbelVs (Fatal Acci- 

dents) Act, when it is one year from the death 
of the deceased (j/); 

(iii) in actions within s. 8 of the Maritime Conventions 
Act, 1911, t.c., actions for loss or damage to a 
vessel, her cargo or freight, or any property on 
board, or for loss of life or personal injury to a 
person on board a vessel owing to a collision 
caused by the fault of another vessel, when it is 
two years; 

(iv) in actions for damages against a carrier by air, 
when it is two years from the date of the arrived 
of the aircraft at its destination, or from the date 
when it ought to have arrived, or from the date 
on which the carriage stopped (a) ; 

(v) in actions which, under the Law Reform (Mis- 

cellaneous Provisions) Act, 1084, survived against 
the estate of a deceased tortfeasor, when it is six 
months from the date when his personal repre- 
sentative took out representation (b). 

If special damage is the gist of the action the period was from 
the date when the damage was incurred (c). But if the action is 
for the infringement of an absolute right, the period runs from the 
date of the infringement, and, in the case of a continuing tort, 
such as a continuing trespass, from the date of its last occurrence. 
With regard, however, to actions for the conversion or detention 
of a chattel it is provided by s. 1 (1) of the Limitation Act, 1989, 
that when any cause of action in respect of the conversion or 
wrongful detention of a chattel has accrued to any person and, 
before he recovers possession of it, a further conversion or deten- 
tion of the chattel takes place, the right of action both in respect 
of the original or such further conversion or detention is barred 
after six years from the accrual of the original cause of action. 
And by s. 81 (2) it is also provided that where any such cause 

(x) Copyright Act, 1911, s. 10. This section applies also to actions for the 
recovery of infringing copies which are deemed to be the property of the owner 
of the copyright, or for damages for their conversion: Caxton Publishing Co,, 
Lid, V. Sutherland Publishing Co., [1939] A. C. 178; 108 L. J. Ch. 5. 

(y) Fatal Accidents Act, 1846, s. 3. 

(a) Carnage by Air Act, 1932, Sched. 1, Art. 29. 

(b) Law Heform (Miscellaneous Provisions) Act, 1934, s. 1 (3) (b). 

(cl See Backhouse v. Donomi, 9 H. L. C. 503; 34 L. J, Q. B. 181; Barley 
Mam Colliery Co, v. MitchclL 11 A. C. 127 ; 66 L. J, Q. B. 529. 
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of action has accrued to any person and the period for bringing 
an action has expired and he has not during that period recovered 
possession of the chattel, hit title to the chattel shall be 
extinguished. 

Disabilities and fraud. — ^The provisions (A the Limitation Act 
as to disabilities and fraud (d) apply generally to actions of 
tort as well as to actions of contract, except, so far as concerns 
disabilities, in actions against public authorities. 

Actions against pnblio anthoilties.— By s. l of the Public 
Authorities Protection Act, 1898, it was provided that where any 
action or other proceeding is commenced against any person — 

(i) for any act done in pursuance, or execution, or intended 
execution of any Act of Parliament, or of any public 
duty or authority, or 

(ii) in respect of any alleged neglect or default in the 
execution of any such act, duty or authority, 

the action shall not lie unless it is commenced within six months 
next after the act, neglect or default complained of, or, in the 
case of a continuance of injury or damage, within six months 
after the ceasing thereof. 

By 8 . 21 (1) of the Limitation Act, 1989, the foregoing periods 
of six months have been extended to one year from the date 
on which the cause of action accrued; provided that, where the 
act, neglect or default is a continuing one, no cause of action 
m respect thereof shall be deemed to have accrued until the act, 
neglect or default has ceased ”. But by a proviso to s. 82 of 
the Act this secticm does not apply to any action in which a 
longer period is prescribed by another enactment. And the Public 
Authorities Protection Act and the foregoing provisions of the 
Limitation Act, 1989, do not apply to proceedings against the 
Coal Board, the British Transport Commission or an Electricity 
Board m respect of any act, neglect or default done or omitted 
by its servant or agent in his capacity as such: and in their 
application to any such action ss. 2 and 8 of the Limitation 
Act, 1989, have effect with the substitution of three years for 
six years (r). 

By s. 22 (d) of the Limitation Act, 1989, it is provided that 
in such actions the disability of infancy or unsound mind cannot 


id) Ante, pp. ‘229, 931; cf. Bulh Coal Mining Co. v, Otborne, [1890 1 A. C. 
361; 68 L. J. P. 0. 49. Beaman v. A.B.T.S., [1949] 1 K. B. 660. 

(e) Coal Industry Nationalisation Act, 1946, h. 49; Transport Act, 1947, 
s. 11; Electricity Act, 1947, s. 13. 
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be set up unless the plaintiff proves that the person under such 
disability was not, at the time when the right of action accrued 
to him, in the custody of a parent (/). 

By the expressions “ public duty ” and “ public authority ” 
are meant “ a duty owed to all the public alike or an authority 
exercised impartially with regard to all the public ” (g). The 
protection which is given by the Public Authorities Protection Act 
does not, therefore, apply to acts done in pursuance of a private 
contract made by a public authority which was under no public 
obligation to make such a contract although it had power to do so. 

Thus, in Bradford Corporation v. Myers (h), the defendants 
were authorised to carry on the undertaking of a gas company 
and were under a public duty io supply gas. They also had 
power to sell their coke. They contract^ to sell a ton of coke 
to the plaintiff and by the ne^igence of their agent part of the 
coke was precipitated through a window in the plaintiff’s shop. 
Weld, that the defendants were not protected by the Act, because 
the negligence complained of was merely a neglect or default in 
the diverge of a private duty due to one individual and arising 
out of a contract made with him. 

Nor does the Act protect an independent contractor doing 
under contract, and for his own profit, works which a public 
body is authorised to do (t) or acting under a contract with a 
highway authority (fc). Nor does the Act apply to acts done 
from a desire to injure the plaintiff or any motive ** other than 
an honest desire to execute the statutory or other legal duty and 
an honest belief that they are justified by statutory or other 
legal authority (i). 


(/) By b. 31 (I) the term ** parent has the same mehning as in the Fatal 
Accidents Act, 1846, as extended by s. 2 of the Law Beform (Miscellaneous 
Provisions) Act, 1934. See post, p. '280. 

ig) Bradford Corporation v. Myers, [1916] 1 A. G. 242, at p. 247 ; 85 L. J. 
K. B. 416; Onjfiths v. Smith, [1941] A. C., at p. 177; 110 L. J. K. B. 166. 

(h) Uhi supra. Compare Edwards v. Metropolitan Water Board, [1922] 1 
K. B. 291; 91 L. J. E. B. 210; Swain v. Southern By., [1986] 2 E. B. 660; 
108 L. J. E. B. 827. 

(0 Tilling, Ltd. v. Dick, Kerr rf Co., Ltd., [1906] 1 K. B. 662 ; 74 L. J. 
E. B. 369. 

(k) Drake v. Bedfordshire County Council, [1944] 1 E. B. 620; 113 L. J. 
E. B. 328. 

(2) Scammell d Nephew, Ltd. v. Hanley, [1929] 1 E. B., at p. 427 ; 98 L. J. 
E. B. 98. 

In my view it is at least doubtful whether the Act protects a public officer, 
who, while rightly apprehending the facts, takes a mistaken view as to his 
legal obligations, and executes or intends to execute some function which he has 
no duty to execute. On the other hand, if a public officer makes an honest 
mistake of fact and does that which it would be his duty to do if his view of 
the facts were correct, he is, in my judgment, acting in intended execution of a 
duty *’ : Betts v. Receiver for the Metropolitan Police District, [19321 2 E. B 
696, at p. 602; 101 L. J. E. B. 688. 
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A duty founded on the public position of the defendant is a 
public duty, as, e.g., the duty of an ofSicer of the police force to 
hand over to their true cnner goods of which he has become 
possessed in the comrse of performing his duties to the public (m). 

The Act applies to servants of the Crown acting within the 
scope of their public duties (n). It also applies to ofBcers or 
servants a public authority who, on behalf of that authority, 
are performing a public duty which must be performed by an 
officer or servant as, e.g., to medical officers acting on bdti^ of 
a County Council in pursuance of a public duty imposed upon 
it (o). 

Special defence under the Act , — It is provided by the Act that 
in any action for damages that comes under its provisions the 
defendant may, in lieu of or addition to any other defence, plead 
a tender of amends, and if the action is commenced after such a 
tender and the plaintifi does not recover more than the amount 
tendered, the defendant will be entitled to the subsequent costs 
of the action, to be taxed as between solicitor and client (p). 

Torts oommltted abroad. — ^No action can be maintained in this 
country for a tort committed outside the jurisdiction unless two 
conditions are fulfilled: ** First the wrong must be of such a 
character that it would have been actionable if committed in 
England. . . . Secondly, the act must not have been justifiable 
by the law of the place where it was done ” (q). But it is not 
necessary that the act should be the subject of civil proceedings 
in the foreign country; it is sufficient that it is punishable by 
criminal proceedings (r). And the fact that in the foreign country 
civil proceedings must be preceded by criminal proceedings does 
not affect the right to sue in England, being merely a matter of 
procedure (s). The Courts of this country have, however, no 
jurisdiction to entertain an action to recover damages for a 
trespass to land situate in a foreign country (t). 


(m) Betts V. Receiver for the Metropolitan Police District (vhi supra). 

(n) The Danube JI. [ifel] P. 183; 90 L. J. P. 814. 

(o) Nelson v. Cookson^ [1940] 1 K. B. 100 ; 109 L. J. "K. B. 154. 

(p) I.e., on a higher scale than ie usually allowed. This provision has been 
held to apply to a quia timet action : Graigola Merthyr Co, v. Swansea Corpora- 
ti<m, [1929] A. C. 344; 98 L. J. Ch. 283. 

(q) Phillips V. Eyre, L. E. 6 Q. B., at p. 28; 40 L. J. Q. B. 28; Machado 
V. Fontes, [1897] 2 Q. B., at p. 233; 66 L. J. Q. B. 542; Walpole v. Canadian 
Northern Ry., [1923] A. C. 118; 92 L. J. P. C. 39. 

(r) Machado v. Fontes (ubi supra), 

(s) Scott V. Lord Seymour, 1 H. A C. 219; 32 L. J. Ex. 61. 

(t) British South Africa Co. v. Companhia de MocamJbique, [1898] A. G. 
602; 63 L. J. Q. B. 70; 69 L. T. 604. 
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Surviyal of il^ts of aotion. — ^At Common Law no right of 
action for a tort survived to the estate of a deceased person, and 
no right of action survived against his estate except when he had 
in his lifetime appropriated property or the value or proceeds of 
property belonging to the plaintiflf («). To this general rule some 
statutory exceptions were created. And, under the Fatal 
Accidents Acts (i») compensation may be obtained by the 
dependants of a deceased person for loss suffered through his 
death. 

Apart from these cases in which statutory compensation is 
obtainable the law as to the survival of a right of action for a 
tort is now contained in the Law Beform (Miscellaneom Brovin 
idons) Act, 1984. 

By s. 1 of this Act it is provided that on the death of any 
person after the commencement of the Act (a) all causes of action 
subsisting against or vested in Mm shall survive against, or for 
the benefit of, his estate except causes of action for defamation^ 
seduction^ inducing one spouse to leave or remain apart from the 
other y and claims under s. 189 of the Supreme Court of Judicature 
Act for damages for adultery. 

Where a cause of action survives for the benefit of the estate 
of a deceased person^ the damages recoverable for the benefit of 
estate may not include any exemplary damages (b), and, 
where his death has been caused by the act or omission which 
gives rise to the cause of action, must be calculated without 
reference to any loss or gain to Ms estate consequent on his death, 
except that a sum in respect of funeral expenses may be included. 

In an action under this Act the cause of action which survives 
may give rise to a claim for loss of expectation of life. A plaintiff 
who is still alive has always been able to obtain damages for a 
loss of expectation of life through a tort committed by the defen- 
dant (c). In the case of Bose v. Ford (d) it was settled that 
under the Law Reform Act, 1934, this right passes to the personal 
representatives of a person who has thus lost his life. And it has 
also been decided that this rule applies even though the injured 
person died instantaneously (e). In the case of Bose v. Ford no 
question arose as to the amount of damages to be awarded for loss 
of expectation of life. Since that case many Judges have ex- 
pressed their difficulties in arriving at any decision on this 


(tt) Phillips Homfray, 24 Ch. D. 439; 52 li. J. Ch. 838. 

(jr) Post, p. 287. 

(a) July 25, 1931. 

(b) Sec post, p. 283. 

(c) See Bose v. Ford, |1937J A. C., at pp. 833, S84. 

(d) [1937] A. C. 826; 106 L. J. E. B. 696. 

(e) Morgan v. Scouldmg, [1938] 1 K. B. 786; 107 L. J. K. B. 299. 
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point, and the amounts awarded by Judges and hy juries have 
varied enormously. In the later case of Benham v. Oambling (/) 
damages given in respect of the death of a child of two and a half 
years, who was rendered unconscious by a motor collision and 
died on the following day without recovering consciousness, were 
reduced by the House of Lords from £1,200, the sum fixed by the 
Judge at the trial, to £300. In this case the principles to be 
observed in awarding damages for loss of expectation of life were 
discussed by the Lord Chancellor who pointed out inter alia that, 
while the age of the individual may be a relevant factor, the 
damages should not be calculated solely, or even mainly, on the 
basis of the length of life that is lost. **The question . . . 
resolves itself into that of fixing a reasonable figure to be paid 
by way of damages for the loss of a measure of prospective happi- 
ness. ... If the character or habits of the individual were 
calculated to lead him to a future of unhappiness or despondency 
that would be a circumstance justifying a smaller award.” 
Again, ” special cases suggest themselves where the termination 
of a life of constant pain and suffering cannot be regarded as 
inflicting injury or at any rate as inflicting the same injury as 
in more normal cases”. Moreover, ”the question is not 
whether the deceased had the capacity or ability to appreciate 
that his future life on earth would bring him happiness; the 
test is not subjective and the right sum to award depends on an 
objective estimate of what kind of future on earth the victim 
might have enjoyed, whether he had justly estimated that future 
or not. Of course, no regard must be had to financial losses or 
gains during the period of which the victim has been deprived. 
The damages are in respect of loss of life, not of loss of future 
pecuniary prospects ”, and there is no reason why the sum to be 
awarded should vary according to the social position or prospects 
of worldly success of the victim (g). 

No proceedings are maintamable in respect of a cause of action 
m tort which by virtue of this section has survived against the 
estate of a deceased person^ unless either — 

(a) proceedings against him in respect of that cause of action 
were pending at the date of his death ; or 

(b) the cause of action arose not earlier than six months 
before his death and proceedings are taken not later than 
six months after his personal representative took out 
representation. 

The rights of action conferred by this Act for the benefit of 
the estates of deceased persons are in addition to any rights of 
action conferred on the dependants of deceased persons by the 
Fatal Accidents Acts and the Carriage by Air Act, 1932, but any 
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damages recoverable under this Act must be taken into account 
in assessing damages xmder those Acts (h). 

Section 2, — Remedies for Torts 

The Common Law remedies for torts were both extra-judicial 
and judicial. The former class includes the remedies of expulsion 
of a trespasser, recaption of ^ods wrongfully taken, distress 
damage feasant, and abatement of nuisances, which will be con- 
sidered later. The only judicial remedy at Common Law was an 
action of damages ; in Equity, howeveir, the remedy of an injunc- 
tion might be granted : a statutory remedy was also given by 
the Fatal Accidents Act, 1846. 

1. Damages. — In cases of tort, as in cases of breach of 
contract, the assessment of damages is, as a general rule, 
governed by the principle of compensation for the injury and loss 
sustained by the plamtifi. 

Thus, the plaintiSs were the owners of a dredger which they 
were using under a contract to do work in a foreign harbour and 
which was sunk by the defendant’s steamship. Held, that the 
measure of damages was the value of the dr^ger at the date of 
the loss with interest from that time until payment, and that 
this must be assessed by taking into account (i) the market price 
of a comparable dredger, (ii) costs of adaptation for the work 
and transport to the foreign harbour and insurance, (iii) com- 
pensation for disturbance and loss in carrying out the contract 
over the period of delay before the substituted dredger could be 
available for the work, including overhead charges and expenses 
of stafE, equipment and so forih thrown away, but Held also, 
that no damages could be given in respect of loss which had been 
caused to the plaintiffs from the fact that, owing to their own 
weak financial position, they had been unable to buy another 
dredger and had been compelled to hire a dredger on exceedingly 
expensive terms (i). 

Again in an action for damages for personal injuries caused 
by the negligence of the defendant the plaintiff, '^besides a 
reasonable sum for the pain and suffering he has endured, and the 
expense he has incurred for medical and other necessary attend- 
ance during the period of his illness, has always been allowed to 
recover a fair recompense for the loss of profits of his profession 


(h) DaviPt V. Powell Duffryn Associated Collieries, Ltd., [1942] A. C. 601; 
111 L. J. K. B. 418. 

(i) Lip^ho^fh Dredger (Oioners of\ v. Oicners of S.S. Edison, [1983] A. C. 
449; 102 L. T. V. 78. 
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or business during his enforced absence from it, whether 
temporary or presumably permanent ” (fe). And the fact that the 
plaintiff has through an insurance received compensation for his 
accident cannot be set up by the defendant in mitigation of 
damages (Z). 

It is now also settled that damages can be recovered not only 
for immediate physical injuries, but for injuries resulting from 
nervous shock directly caused by the defendant’s tort, whether 
such shock was due to the plaintiff’s fear for his own safety or to 
his fear for the safety of a member of his family (m). 

Thus, in Hamhrook v. SioHs (n), the defendant’s servant left 
a motor lorry unattended and with its engine running at the top 
of a steep hill. The lorry ran away down the hill, in the 
course of which there was a bend. The plaintiff’s wife saw the 
lorry rushing down hiU towards her and became frightened for 
the safety 6f her children, who were out of her sight round the 
bend and In the course of the lorry. She was informed by 
bystanders that a child answering to the description of one of hers 
had been injured. In consequence of her fright she suffered a 
nervous shock which caused her death. In an action by the 
plaintiff under the Fatal Accidents Act, it was held that he was 
entitled to recover although the shock to his wife was caused by 
fear, not for her own safety, but for that of her children. 

But, as will be seen later, damages for nervous shock caused by 
the negligence of the defendant can be recovered only where the 
plaintiff is a person to whom the defendant is under a duty to 
take care (o). 

In tort, moreover, there are many cases in which, from the 
nature of the wrong, or the person by whom or to whom it was 
done, or the manner in which it was done, the jury may award 
vindictive or exemplary damagee, that is to say, damages over 
and above compensation for the actual injury or loss. Where, 
for example, a wrongful act is accompanied by words of 

(k) Phillips V. Lmdon and South Western Ry,^ 5 C. P. P., at p. 284; 49 
L. J. C. P. 238. In this case the jnrv at the iirst trial awarded to the plaintiff, 
who was a physician of eminence, the sum of J67,000 as damages, and a new 
trial was directed by the Court of Appeal (5 Q. B. D. 78 ; affirming the decision 
of the Queen’s Bench Division: 4 Q. B. D. 406) on the ground that the jury 
had failed to take into account all the heads of damage. At the second trial the 
jury awarded dgl6,000, and an appeal on the ground that the damages were 
excessive was unsuccessful. The various judgments contain very full discus- 
sions of the principles applicable. See also Johnston v. Great Western Ry., 
[1904] 2 K. B. 260; 73 L. J. K. B. 668. 

(l) Bradhum v. Great Western Ry., L. Tt. 10 Ex. 1; 44 L. J. Ex, 9. 

(w) Wilkinson v. Downion {antc^ p. 263); Hamhrook v. Stokes^ [19261 1 
K. B. 141; 94 L. J. E. B. 436; Hay {or BouthiU) v. Young ^ [1943] A. 0., at 

p. 111. 

(n) Uhi supra. 

(o\ Hay (or Bourhill) v. Young, [1943] A. 0. 92. 
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contumely and abuse, the jury are warranted in taking that into 
consideration ” (p). 

Thus, in Merest v. Harvey (g), where the defendant, who was 
a magistrate, after being requested not to trespass upon the 
plaintiff’s land, continued to do so and endeavoured to join 
the plaintiff’s shooting party, and shot the plaintiff’s birds, and 
used offensive language, it was held that the jury were justified 
in assessing damages at £500. 

Vindictive damages are accordingly frequently awarded, not 
only for trespass, but in actions for assault, false imprisonment, 
malicious prosecution, seduction, libel, and slander. 

Remoteness of damage . — ^In determining the extent of the 
consequences for which a defendant is liable in an action of tort, 
no question arises, as it does in cases of breach of contract, as to 
whether the damages were probable in the sense of being 
such as he ought to have contemplated (r). The only ground of 
remoteness is therefore the absence of sufficient causal connection 
between the tort and the damage (a). 

‘‘ In tort a defendant is liable for all the consequences of his 
illegal act where they are not so remote as to have no direct 
connection with the act ” (t). 

'' Remoteness as a legal ground for the exclusion ofi damage in 
an action of tort means ... the absence of direct and natural 
causal sequence” (u). 

“ What a defendant ought to have contemplated as a reasonable 
man is material when the question is whether or not he was guilty 
of negligence, that is, want of due care according to the circum- 
stances : th isj however, goes to culpability, not to compensation. . . . 
Bemoteness of damage is a question of cause and effect ” (a). 


(p) Bell V. Midland Ry., 10 C. B. (n.s.^, at p. 308 ; 30 L. J. C. P. 373. 

ig) 5 Taunt. 331; 15 B. B. 548. 

(r) Ante, p. 339. Kce also The Arpad, [1934] P., at p. 333; 103 L. J. P. 
139. 

(tf) Atite, p. 341. 

(t) Snee&by v. Lancashire and Yorkshire Ry., L. B. 9 Q. B., at p. 368; 
affirmed, 1 Q. B. D. 43; 45 L. J. Q. B. 1. 

(u) Dulieu V. White, [1901] 3 K. B.. at p. 678. 

(x) Per Lord Sumner, in W eld-Blundell v. Stephens, [1930] A. C., at pp. 
984, 988 ; 89 L. J. K. B. 705 ; approving Blyth v. Birmingham Waterworks, 11 
Ex. 781; and the judgment of Blackburn, J., in Smith v. London and South 
Western Ry., L. B. 6 C. P., at p. 31; 40 L. J. C. P. 31. In the last-mentioned 
case, Channell, B., said: I quite agree that ... the question what a reason- 
able man might foresee is of importance m considering the question whether 
there is evidence for the jury of negligence or not . . . but when once it has been 
determined that there is evidence of negligence, the person guilty of it is equally 
liable for its eonbequences, whether he could have loreseen them or not.” 
Blackburn, J., said: ” I also agree that what the defendants might reasonably 
anticipate is . , , only material with reference to the question whether the 
defendants were negligent or not, and cannot alter their liability if they were 
»uilty ol negligence.” See also the judgment of Scrutton, L.J., in Re Polemic 
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In cases of claims in tort, damages are constantly given for 
consequences of which the defendant had no notice. You negligently 
run down a shabby looking man in the street and he turns out to 
be a millionaire engaged in a very profitable business which the 
accident disables him from carrying on ; or you negligently injure 
the favourite for the Derby whereby he cannot run. You have to 
.pay damages resulting from the circumstances of which you have 
no notice** (y). 

But a defendant is not liable for damages with which his 
wrongful act has no causal connection. 

Thus, in the case Glover v. London and South Western By,, 
the defendants wrongfully, but without unnecessary violence, 
removed the plaintiff from a railway carriage. The plaintiff brought 
an action for assault, and claimed as special damage the value of 
some raceglasses which he left in the carriage. There was, how- 
ever, no evidence that the plaintiff was prevented from taking his 
glasses with him, and it was therefore held that this damage was 
too remote, not l^ing due to any act of the defendants, but to the 
plaintiff’s own negligence (s). 

If, however, there is a continuing causal connection between 
his wrongful act and the damage the defendant will be liable 
although the damage would not have resulted but for some inter- 
vening circumstances over which he had no control, or even the 
act of a third person. 

Thus, in the case of Scott v. Shepherd, the defendant threw a 
lighted squib into a market-house, where it fell upon the stand of 
one Yates. One Willis, to prevent injury to himself and the wares 
of Yates, threw the sqUib across the market-house, where it fell 
upon the stand of one Byal, who in turn, in order to save himself 
and his wares, picked it up and threw it away, but hit the plaintiff 
and put out one of his eyes. It was held that the defendant, having 
given the first mischievous impulse to the squib, was answerable in 
trespass for all the consequential damages. ‘‘ If a man turns out a 
mad bull, ox, or any other wild or miscMevous beast towards A, who 
turns the brute towards B, who turns it again towards C, whom it 
hurts, he who was the first actor and turned out the beast is 
answerable in trespass vi et armis for the injury **(«). 

Again, in Sneeshy v. Lancashire and Yorkshire By. (b), cattle 

and Furness, Withy d Co., [1921] 3 K. B., at p. 676; 90 L. J. X. B. 1863, 
vrherc the same rule is repeated and disapproval is expressed of the common 
expression natural and probable result 

(y) Per Scrulton, L.J., in The Arpad, [1934] P., at p. 202; 103 L. J. P. 129. 
The reference to notice ** is due to the fact that the rule in torts ie being com- 
pared with the rule in contracts. 

iz) L. R. 3 Q. B. 25 ; 37 L. J. Q. B. 57; 17 L. T. 139. But it would have 
been otherwise if a watch or purse had been forcibly shaken from the plaintiff's 
person and so lost (%d.), 

(a) (1773). 2 W. Bl. 892. See also H.M.8. London, [1914] P., at p. 81; 
83 L. J. P. 74. 

(b) 1 Q. B. D. 42; 45 L. J. Q. B. 1. 
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which were being carried by the defendants were frightened by the 
defendants* servants at 11 p.m. and ran away. At 3 a.m. the next 
morning some of the cattle were foUnd injui^ on the railway line 
on to which they had got by going for some distance along a road 
and breaking through a defective fence. This fence separated the 
road from an orchard belonging to the defendants but let to a tenant 
who was under an obligation to repair the fence. Held, that the 
defendants were responsible because evezything which happened was 
due to the loss of control over the cattle caused by their fright, and 
that it was no answer to say that if the fence had not been defective 
the accident would not have happened. 

Again, in Harris v. Mohhs (c), the proprietor of a ploughing 
apparatus left it by the side of the road. The plaintiS’s mare 
shied at it, galloped kicking for 140 yards, got her leg over the shaft 
and fell, kicking the driver. Held, that the van proprietor was 
liable. “ Though the immediate cause of the accident was the 
kicking of the mare, still the unauthorised and dangerous appear- 
ance of the van and plough on the side of the road was . . . the 
proximate cause of the accident.’* 

If, however, the damage was caused by the “ conscious act 
of another volition ” (d), not induced by the act of the defendant, 
it is too remote to be recoverable, although it could not have 
happened but for his original wrongful act. 

Thus, in the case of Weld-Bhindell v. Stephens (e), A, having 
employed B to investigate the afairs of a company, wrote to B a 
letter containing libellous statements concerning two officials of the 
company. B handed the letter to his partner, who accidentally 
dropped it at the company’s office; the manager of the company 
picked it up and showed it to the two officials, who brought actions 
for libel against A and recovered damages. A then brought an 
action against B, in which he claimed to recover the amount of 
such damages ; but it was held that this damage was too remote to 
be recoverable, tho negligence of B having been merely an occasion 
and not the cause of the act of the manager, which was a novus 
actus interveniens (/)- 

Again, in Donovan v. Union Caiiage Co. (g), the defendants 
loft an unhorsed van standing outside their premises. A child of 
seven climbed on the van and fell from it, thereby suffering injuries. 
Held, even assuming the van to bo a nuisance, the accident did not 
happen because it was a nuisance, but because the child trespassed 
upon it. 

Again, in Harnett v. Bond, it was held that A , who had without 
sufficient care taken action by which tho plaintiff was improperly 
detained as a lunatic, was not responsible for his subsequent deten- 
tion in various institutions by B, C, and D, whose duty it was to 

(c) 3 Ex. D. 268. 

(d) Dominion Natural Gas Co. v. Cohfis d Perkins, [19091 A. C., at p. 646. 

(e) [19201 A. C. 956; 89 L, J. K. B. 706. 

(f) [1920] A. a. at p. 981. 

(g) [1933] 2 K. B. 71; 102 h. J. K. B. 270. 
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decide whether his detention was necessary, and who had in fact 
on varions occasions formed decisions that it was necessary, with the 
lesolt that each decision was a novas actus mterveniens (h). 

There are, however, certain cases in whidh a defendant is 
liable even for the independent acts of third persons, as, e.g., 
where he exposes to the interference of others a thing wMdi is 
in itself dangerous. But in such cases his liability arises from the 
breach of the special duty not to expose dangerous things so as 
to enable strangers to make them a source of injury to persons 
brought into contact with them. The question of remoteness of 
damage does not therefore arise, because the special duty increases 
the original liability of the defendant and m^s him responsible 
for the acts of strangers as if they were his own acts (post. 
Part n, Chai>ter m). 

Damaiges under the Fatal Accidents Acts. — ^The Common Law 
does not recognise the death of a person as giving a claim for 
damages (i). Thus a master caimot maintain an action for 
injmdes which catise the death of his servant, and a father 
cannot maintain an action for the funeral expenses of a child 
whose death was caused by the negligence of the defendant (k). 
But, by the Fatal Accidents Act, 1846 (Lord Campbett*s 
Act), a right to compensation was given to the families of 
persons killed by torts. This Act gives a new cause of action 
beyond that which the deceased would have had if he had 
survived, and based on a different principle (1). 

By s. 1 of the Act: Whensoever the death of a person 
shall be caused by wrongful act, neglect, or default, and the 
act, neglect, or default is such as would (if death had not 
ensued) have entitled the person injured to maintain an action 
and recover damages in respect thereof, then and in every 

Qi) ri936] A. C. 669 ; 94 h. J. E. B. 669. Sec also S.S. Singleton Albeg v. 
S.S. Pahidina, [1927] A. C. 16; 96 Tj. J. P. 186; CuUer v. United Dairies, 
[1988] 2 E. B. 297; 102 L. J. E. B. 663 (ante, p. 278). 

(t) Bose V. Ford, [1937] A. C., at p. 882. Por a full explanation, see 
Admiralty Commissioners v. S.S. Amerika, [1917] A. 0. 88; 86 L. J. P. 66. 

(k) Clark v. London Oeneral Omnibus Co., [1906] 2 E. B. 648; 76 L. J. 
E. B. 907. But this rule does not apply where independently of the wrong caus- 
ing the death there is a cause of action such as a breach of contract, and where 
the damage arising from the death k merely one of the elements of damage. 
Thus, where tinned ealmon sold to the plaintiff was not fit for human food and 
caused the death of his wife, it was held, in an action brought by him for breach 
of the warranty implied by s. 14 (1) of the Sale of Gkods Act, 1898, that he was 
entitled to claim (inter alia) for the bss of his wife's services: Jackson v. 
WaUon, [1909] 2 E. B. 198; 78 L. J. E. B. 687, 

(D See British Eleetrie By. v. CentiJe, [1914] A, C., at p. 1040; 88 L. J, 
P. C. 868. 




88 


T0&T8 


uch. case the person who would have been liable if death had 
lOt ensued diall be liable to an action for damages, notwith- 
tanding the death of the person injured, and although the 
leath shall have been caused under such circumstances as 
mount in law to a felony ” (m). 

By s. 2 : ** Every such action shall be for the benefit of the 
rife, husband, parent, and child of the person whose death shall 
lave been so caused, and shall be l^ught by and in the 
lame of the executor or administrator of the person deceased; 
tnd in every such action the jury may give such damages 
IS they may think proportioned to the injury resulting from 
uch death to the parties respectively for whom and for whose 
lenefit such action shall be brought; and the amount so 
ecovered, after deducting the costs not recovered from the 
lefendant, shall be divided amongst the before-mentioned parties 
n such shares as the jury by their verdict shall find and direct **. 

By s. 8, it is provided that not more than one action shall 
ie for and in respect of the same subject-matter of complaint 
md that every such action shall be commenced within twelve 
:alendar months after the death ” (n). 

By s. 4, the plaintiff must deliver to the defendant^ or his 
solicitor, full particulars of the person or persons for whom and 
)n whose behalf the action is brought, and of the nature of 
.he claim in respect of which damages are sought to be recovered. 

By s. 5 the term parent ” includes father, mother, 
grandfather, grandmother, stepfather, and stepmother, and the 
erm child ” includes son, daughter, grandson, granddaughter. 
Stepson, and stepdaughter. And by s. 2 of the Law Reform 
Miscellanefous Provisions) Act, 19S4, a person is to be deemed 
he “ parent ” or “ child ” of the deceased person although only 
'elated to him illegitimately or in consequence of adoption, pro- 
dded that the adoption was in pursuance of an adoption order 
nade under the Adoption Act, 1950 (o) (England and Scotland), 
»r the Adoption of Children Act, 1929 (Northern Ireland). The 
erm ‘‘ child ’’ has also been held to include a child en ventre sa 
nbre. 

By s. 1 of the Fatal Accidents Act, 1864, if there is no 
ixecutor or administrator of the deceased, or if the action is 
lot brought by such executor or administrator within six 
salendair months after the death, then it may be brought in the 

(m) See ante, p 248 

(n) If against a ship oi its ov^neis, the action can now be brought within two 
ears, b\ s 8 of the l\rantinie Con-ventions Act, 1911- see The Caliph, [1912] 
» 213, 82 Tj J P 27 

(o) 14 Geo. 6, c 26 




KEMEDIES FOB TORTS 


289 


name or names of all or any of the persons for whose benefit 
the executor or administrator would have sued (p). 

Although, however, there is a new cause of action, yet 
no action can be maintained unless the deceased at the moment 
of death could have successfully maintained an action. No 
action can therefore be brought if the defendant, by the terms 
of some special contract, was exempted from liability (g), or 
if the deceased had already brought an action and recovered 
damages, or his right of action had been discharged by the 
receipt of ^ some compensation in satisfaction thereof, or by the 
expiry of a period of limitation (r), as, e.g., in cases within 
the Public Authorities Protection Act, 1898, at the end of six 
months from the date of the wrong (s). 

But the amount of damages recoverable by the dependants of 
the deceased is not estimated on the same basis as the amount 
of damages which might have been recovered by the deceased. 
Accordingly, where a passenger by railway is travelling with 
a ticket by which the liability of the railway company is limited 
to a certain amount, and is killed by the negligence of the 
company’s servants, the damages recoverable by his dependants 
are not limited to that amoimt (t). 

Assessment of damages . — The damage should be calculated 
in reference to a reasonable expectation of pecuniary benefit, 
as of right or otherwise, from the continuance of the life ” (m). 

It is not sufiicient to prove a mere speculative possibility 
of pecuniary benefit: a father cannot, for instance, claim in 
respect of the death of a son of five years of age (a). And if 


(p) It has been held that an action can, under this provision, be maintained 
by any of such persons, though brought within six calendar months of the 
death, it there be at the time no executor or administrator of the deceased * 
Holleran v Bagmll, 4 L. B, Ir. 740 

(q) Uaigh v Royal Maxi Steam Packet Co., 52 L. J. Q. B. 640; 49 L. T. 
802 (special contract between a steamship company and a passenger, exempting 
the former from liabihty foi mjuries caused by the negligence of its servants). 

(r) Bntxsh Electric Ry. v. Gentile (tibt supra). 

U) Williams Y. Mersey Docks and Haihour Board, [1905] 1 E. B. 804; 74 
L. J. E. B. 481. As to the Act, see ante, p. 277. But smce the cause of action 
under Loid Campbell's Act is a new cause of action, if, in cases within the 
Public Authorities Protection Act, the peiiod of six months had not elapsed at 
the death of the deceased, so that he had not then forfeited his right of action, 
the latter Act does not apply so as to bar an action not brought within six 
months from the date of the Yrong. British Electric Ry. v. Gentile (uhi supra); 
Venn v. Tedsco, [1926] 2 K. B. 227; 96 L. J. E. B 866. 

(t) Nunan v. Southern Ry., [1924] 1 E B. 228 ; 93 !>. J. E. B. 140. 

(u) Franklin v South Eastern Ry , 117 B. E. 668; 3 H. & N. 211. See 
also the summary of the existing decisions by Scrutton, L.J., in Baker v 
Dalgletsh, etc., Co, {inf la's 

{a) Barnett v. Cohen, [1921] 2 E. B 461; 90 L. J. E. B 1307. 
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a man has no means of his om and does not earn his own 
living, it is obvious that his wife and children cannot be 
pecuniary losers by his death (b). 

But all that is necessary is that a reasonable expectation 
of pecuniary benefit should be entertained by the person who 
sues ’* : a father may, therefore, recover damages for the death 
of his daughter witiiout showing that she had ever yet contri- 
buted to his support or had even begun to earn any wages (c). 

Only pecuniary loss can be taken into consideration by the 
jury, not the grief or mental sufEerings of the family (d). But 
pecuniary loss is not limited to the value of money lost, or the 
money value of things lost, as contributions of food or clothing, 
but includes the monetary loss incurred by replacing services 
rendered gratuitously by a relative, if there was a reasonable 
prospect ol them being rendered freely in the future but for 
the death (e). Thus when an action is brought in respect of 
the death of a wife her husband can recover the cost of 
employing a housekeeper and of the extra expenses of manage- 
ment of his household occasioned by the loss of her sauces (e). 

And, by s. 2 (8) of the Law of "Reform (MisceUaneoiis Pro- 
visions) Act, 1984, damages may be awarded in respect of the 
funeral expenses of the deceased person if such expenses have 
been incurred by the parties for whose benefit the action is 
brought (f). 

It was formerly held that if the deceased was insured the 
jury, in assessing damages, must take into account the amount 
of the policy, but now, by s. 1 of the Fatal Accidents Act, 190b, 
it is provided that the ]iuy must not take mto account “ any 
sum paid or payable on the death at the deceased undmr any 
contract of assurance or insurance But, as a general rule, 
the fact that the pluntiff is, in consequence of the deaih, m 
receipt of a pension from the Crown, ought to be taken into 
consideration, although the grant or continusnce of the pmision 
is entirely in the discretion of the Crown, and it is not paid 
under any legal obligation (g). By s. 2 (5) of the Law Reform 

(h) Grand Trunk Ratlu,ay of Canada ir Jenmnqt, 13 A C., at p 804; 18 
Xi. j 1*1 0* !• 

(e) Taff Vale Bu v Jtnkms, [1913] A. C , at p 7, 82 L. J K. B. 19. 

(d) Blake v. Midland By , IS Q B 93, 21 L J Q B 283, 88 B B. 648 

(e) Beriy ^ Htimm <f Co , [1915] 1 K. B 627 ; 8t L J. K B. 918 

(/} Befoie the Act it ^as held that funeral expenses did not constitute 
pecuniary loss 

Ig) Baker V Dalgleteh Steam Shipping Co , [1922] 1KB. 861 ; 91 L J. 
K. B 892, 126 L. T 482 , 38 T. L B. 246 Pee also Bishop v. Cunard White 
Star, [1960] W N 186 'Where, houever, the pension is recovered under the 
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(Personal Injuries) Act, 1948, it is, however, provided that, in 
assessing damages in any action under the Fatal Accidents Acts, 
or the Carriage by Air Act, 1982, there shall not be taken into 
account any right to benefit under the National Insurance Acts, 
1946, resulting from that person's death. 

By the Second Schedule to the Carriage by Air Act, 1982, 
provisions similar to those of the Fatal Accidents Acts have been 
made with regard to the liability of a carrier by air in the event 
of the death of a passenger in international carriage. The 
Schedule provides that 

1. The liability shall be enforceable for the benefit of such 
of the members of the passenger’s family as sustained damage by 
reason of his death. 

The expression “ member of a family ” means wife or hus- 
band, parent, step-parent, grandparent, brother, sister, half- 
brother, half-sister, child, step-child, grandchild. In deducing 
any such relationship, any illegitimate or adopted person is to 
be treated as the legitimate child of his mother and reputed 
father or adopters. 

An action to enforce the liability may be brought by the 
persoiud representative of the passenger or by any person for 
whose benefit the liability is enforceable, but only one action 
shall be brought in the United Kingdom in respect of the death 
of any one passenger, and every such action shall be for the 
benefit of all such persons entitled thereto as are domiciled in 
the United Kingdom, or, not being domiciled there, express a 
desire to take the benefit of the action. 

The Court before which any such actiem is brought may at 
any stage of the proceedings make any such order as appears to 
be just and equitable in view of the provisions of the First 
Schedule to the Act limiting the liability of a carrier (h) and of 
any proceedings which have been or are likely to be commenced 
outside the United Kingdom. Subject to these provisions the 
amount recovered in any such action, after deducting any costs 
not recovered from the defendant, shall be divided between the 
persons entitled in such proportions as the Court (or where the 
case is tried with a jury, the jury) shall direct. 


Navjr Fay and Pensions Order, 1920, the Mmititei of Pensions has powei to 
reduce the pension by the amount of damages awarded in the action, and the 
piobabihty of his doing this must also bo taken into acconnt (id.). 

(ft) The liability for each passenger is limited to 12S,(I00 francs See abo 
the Civil Aviation Act, 1949, s 12 
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2. Injnnotlons.— The remedy of an injunction was formerly 
granted only by Courts of Equity; it may now be granted by any 
Division of the TTigh Court, though the equitable principles whi(^ 
formerly governed its grant will still be followed. The chief of 
these principles is that, bemg a discretionary remedy, it will not 
be granted where damages are a sufficient remedy (i). 

If an infringement of a legal right has been established the 
plaintiff, in the absence of any special circumstances, is entitled 
to an injunction to prevent its repetition, provided that damages 
caimot sufficiently indemnify him (k), as, e.g., in the case of a 
continuing nuisance (1). An injunction may also be granted to 
restrain a threatened injury. 

And, in all cases in which the Court may grant an injunction, 
it may award damages either in addition to or in substitution for 
such injunction. Accordingly, it may award damages for an 
injury that is merely threatened (m). 

But an injunction will not be granted in the case of a trivial 
or occasional nuisance (n), or a trivial trespass where no material 
damage is caused and there is no danger t^t the defendant may 
by prescription acquire any right against the plaintiff (o). It has 
been laid down as a general rule that an injunction wffi not be 
granted “ (i) if the injury to the plaintiff’s rights is small; (ii) 
and is one which is capable of being estimated in money; (iii) and 
is one which can be adequately compensated by a small money 
payment ; (iv) and the case is one in which it would be oppressive 
to the defendant to grant an injunction ” (p). 

Section 8. — Liability for Torts of Others 

A defendant may be liable not only for torts committed by 
him personally but also for those committed by his servant at 
agent or by a person to whom he has delegated a particular 
authority. But, subject to exceptions, he is not liable for torts 
committed by an independent contractor employed by him or by 
a person who is employed under a contract for services as distinct 
from a contract of service. Although, however, he is not directly 

(«) London and Blaclteall By. v. Cioss, 81 Ch. D., at p. 869; 65 L. 3. Ch. 
313* 

(k) Shelf et v. City of London Electric Lighting Co., [18961 1 Ch., at T)t). 
810, 322 ; 61 L. J. Ch. 216. 

(l) Good^on V. Richardson, L. E. 9 Ch. 221; 43 L. J. Ch. 790. 

(w) Leeds, etc.. Society v. Slack, [19241 A. C. 851; 93 L. J. Ch. 436. 

(n) Shelfcr v. City of London Electric Lighting Co. (uht supra). 

(o) Behrens v. Richards, [19051 2 Ch, 614; 74 L. J. Ch. 615. 

(p) Shelf er v. City of London Electric Lighting Co. (uht supra), approved in 
Colls V. Home and Colonial Stores, [1904] A. C., at p. 212; 73 L. J. Oh. 484. 
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liable for the torts of a person employed by him, he may be 
indirectly liable on the ground that he was guilty of negligence 
in employing an improper or unqualified person. 

There was formerly another class of cases, f<»r, at Ccnnmon 
Law, a husband was liable jointly with his ^e for her tmts, 
though by the Married Women’s Property Act, 1882, hu liability 
in respect of her ante-nuptial torts was only to the extent of any 
property acquired through her. But by s. 8 of the Law Reform 
(Married Women and Tortfeasors) Act, 1985, it is provided that 
the husband of a married woman shall not, by reason only of 
being her husband, be liable in respect of any tort committed by 
her, whether before or after the marriage, or be liable to be sued 
or made a party to any legal proceeding brought in respect of 
such tort. 

The chief classes of cases that will now be considered are 
those in which a defendant is liable for the acts of his servant or 
agent and those in which he is liable fm the acts of an indepen- 
dant contractor. 

Liability for the torts of servants and agents. — ^A master or 
principal is liable for the torts of his servant or agent — 

1. When they are the consequences of his own specific orders. 

2. When they are committed ** in the course of his employ- 
ment ”, or “ within the scope of his authority ” (q). 

8. When they are ratified by him. 

1. A master or principal is liable fm all torts which he 
expressly orders his servant or agent to conunit and for all torts 
which are the direct physical consequences of acts ordered by 
him. 

Thus, in Gregory v. Fiper (r), the defendant ordered his servant 
to lay down a qnantiiy of loose rubbish near the plaintifi’s stable- 
yard, but gave him instructions not to let any of it touch the 
plaintiff’s wall. The rubbish was laid in a heap at a distance from 
the wall, but some of it ran down against the wall. Held, that the 
trespass was the act of the master. “ The master desired the 
servant to lay down the rubbish so as not to let it touch or lean 
against the wall of the plaintiff. But if, in the execution of the 
order, it was the necessary or natural consequence of the act 
ordered to be done that the rubbish should go against the wall, the 
master is answerable in trespass.” 


(a) These two expressions have exactly the same meaning : Dyer v. Munday, 
[1895] 1 Q. B., at p. 748 ; 64 L. J. Q. B. 448. 

(r) 9 B. & C. 691. The only question actually in dispute in this matter was 
whether the proper form of action was trespass or case. 
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2. In the second class of cases, the liability of the master or 
principal depends upon the principle that a person who puts 
another in Ids place to do a class of acts in his absence, neces- 
sarily leaves him to determine, according to the circumstances 
that arise, when an act of that class is to be done, and trusts 
him for the manner in which it is done ; and consequently he is 
held answerable for the wrong of the person so entrusted either 
in the manner of doing such an act, or in doing such an act under 
circumstances in which it ought not to have been done ; provided 
that what was done was done, not from any caprice of the ser- 
vant but in the course of the employment (s). Whether it 
was done in the course of the @Qiplo 3 nuent is a question of 
fact (t). 

But, in order to render liable the master or principal, it is 
not necessary that the act done by the servant or agent should 
be one of a class which he is empressly authorised to do. Thus, 
in case of emergency any servant has implied authority to take 
reasonable steps to protect his master’s property* 

So, in Poland v. Parr <fc Sons (u), when a carter in the employ- 
ment of the defendants was walking home to his dinner and 
thought he saw a boy stealing sugar from a waggon that was being 
driven by one of his employers along the street in which he was 
walking, and in consequence struck the boy and caused him to fall 
under the wheels of the waggon, it was held that the employers 
were liable although the carter was not at the time employed to 
do any work connected with the waggon. 

As a general rule, therefore, a servant has implied authority 
to give a person into custody when it is necessary to do so in 
order to protect his master’s property, but he has no implied 
authority to do so merely for the purpose of punishing the 
offender. 

Thus, in Abrahams v. Deahin (x), the plaintiff went into the 
defendant’s public-house and paid a foreign coin in mistake for a 
half-sovereign. The barman followed him into the street, and gave 
him into custody on a charge of attempting to pass bad money. It 
was held that the barman had no implied authority to arrest the 
plaintiff, his master’s property no longer being in danger and the 
arrest being for the purpose only of punishing the plaintiff. 


(s) Bayley v. Manchester, etc,, Batlwaij, L. E. 7 C. P., at p. 420; 41 L. J. 
C. P. 278; Percy v. Glasgoio Coiporation^ [1922] 2 A. C., at p. S07: 91 L. J. 
P. C. 187. 

(t) Hutchins v. London County Council, 114 L. T. 377; 86 L. J K B 1177- 
32 T. L. E. 179; Jos ph Rand, Ltd. v. Craiq, [1919] 1 Ch. 1; 88 L. J. Ch 46. 

(tt) ri927]lK. B. 236;96L. J. E. B. 152. 

(x) [1891] 1 Q. B. 616; 60 L. J. Q. B. 238. 
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But a servant or agent can have no implied authority to do 
what his master or principal has no power to do (»). Hms it 
was held that the servant of a railway company coidd have no 
implied authority to arrest a passenger for an offence in respect 
of which the company itself had no legal power to arrest him (a). 

Delegation of duty by servant or agent. — A servant or agent 
has in general no implied authority to delegate to any other 
person the performance of his duties unless some circumstances 
exist which give him authority to do so as an agent of necessity 
on behalf of his master (b). But though the master is not liable 
for the acts of the perscm to whom the servant has improperly 
ddiegated his duties, he may be liable for damage caused by the 
negligence of his servant in allowing another person to perform 
bis duties. 

Thus, in BUIcetti v. Thomas TilKng, Ltd., the driver of an 
omnibus negligently allowed the conductor to drive, and sat by him 
while he was driving. Through the cardess driving of the con- 
ductor the plaintiff was injured. It was held that the defendants 
were liable, the cause of the injuries to the jdaintifi being the 
negligent disdharge of his duty by tiie driver (c). 

And a master can delegate his authority; if, therefore, a 
master directs his servants to take orders from his manager, the 
orders of his manager become his (urdos, and acts done by his 
servants in accordance with those orders are done within the 
course of their employment in currying out their master’s direc- 
tions, even though the orders are such as the manager had no 
authority to give (d). 

Where an act done by a servant or agent is one of a class of 
acts whidi be was authorised or employed to do, the mastor or 
principal is liable (i) for the negligence or breach of duty of the 
servant mr agent in the course of his emidoyment ; (ii) for excess 
OT mistake by the servant or agent in the execution of his duty ; 


(«) See Percy v. Olasgow Corporation., [1922] 2 A. C., at p. 812; 91 h, J. 
K. B. 187. 

(a) Poulion v. London and South Western Ry., L. B. 2 Q. B. 684 ; 86 L. J. 
Q. B. 294 ; OrmisUm v. Great Western Ry., [1917] 1 E. B. 698; 86 L. J. E. B. 
769. 

(b) a william v. Twist, [1896] 2 Q. B. 84; 64 L. J. Q. B. 474. 

(e) [1916] 1 B. 644 ; 84 L. J. E. B. 842, distinraiebiae Beard v. London 
Omeral Omnibus Co. (post, p. 299), on the ground tnat in me earlier case the 
driving of the omnibus by the conductor was not due to any negligent delegation 
of his duties by the driver. 

(d) Irwin v. Waterloo Taxicab Co,, Ltd., [1912] 8 E. B. 688; 81 L. J. 
K. B. 998. 
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and (iii) for a wilful wrong committed by the servant or agent 
in the course of his employment. 

(i) Negligence of servant.— The following cases illustrate the 
liability of a master or principal for the negligence of his servant 
or agent. 

In Whatman v, Pearson (e), a carter employed by the defendant 
was given an hour for dinner, but was not permitted to go honae 
to dine or to leave his horse and cart. In disobedience to his 
orders he went home, and left his horse imattended in the street 
before his door. The horse having run away and injured the 
plaintiff’s property, it was held that it was properly left to the 
jury to say whether the carter was acting “ within the general scope 
of his anihority to conduct the horse and cart during the day 

In Ahraham v. Jiulloek (/), the defendant was a job-master, 
from whom a carriage with a horse and driver was hired for the 
conveyance of the plaintiff’s traveller with samples of jewellery to 
1^ shown to customers. The driver negligently left the carriage 
unattended while the traveller was at lunch, and so gave an 
opportunity to thieves to steal its contents. It was held that the 
negligence of the driver was committed within the course of his 
employment, and was therefore negligence for which the defendant 
was responsible. 

In Jefferson v. Derbyshire Farmers, Ltd. (g), the defendants, a 
firm of motor engineers, employed in a garage a youth who, while 
drawing motor spirit from a dram into a tin, lit a match and threw 
it on the ground, as a result of which the spirit caught fire and the 
garugo was burnt down. It was held that they were liable for the 
negligent act of their servant in the course of his employment. 

Tn Aifchienn v. Page Motors^ Ltd. (/0i the plaintiff sent her car 
to tlio defendants for repairs and they sent it to the manufacturers. 
When it was repaired the defendants’ manager went to fetch it, but 
instead of returning it at once, used it during the day for his own 
purposes and damaged it. Held, that as the defendants, who were 
bailees of the car, had delegated to their manager the duty of 
looking after it, they were liable for his breach of duty. 


(ii) Excess, mistake, or disobedience in execution of duty . — 
If a servant or agent ** happens to make a mistake, or commits 
an excess, while acting within the scope of his authority, his 
employers are responsible for it ” (i). 

Thus, in Duylcif v, Manchester, etc., Jty. (k), whore a railway 
jiorter, having authority to remove a person from a wrong carriage, 
mjsused that authority by violently pulling the plaintiff out of the 


i Compare Engelherdt v. Farrant 

it Co,. I IV, *7) I Q. B. 210; 00 fj. J Q. B. 122. 

explained in Cheshire v. Baxley (post, 

**■ S?’:va T L R 137 2 K B. 281; 90 L. J. K. 1. 1361. 

(») PmtUutt London and South ITo.tcnt liii., h. R. 2 Q. B.. at d 638* 

36 L. J. Q. B. OOt. (Ji) L. R. 7 C. P. 416; 41 L. J. C. P. 48.’ 
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right carriage, it was hdd that the railway company was liable, 
since the porter was acting within the scope of his employment, 
“however much he may have abused his authority, however 
improperly and blunderingly he may have acted 

Excess may, however, be so great as to take the act out of 
the class of acts which the servant or agent is authorised or 
employed to do. Whether it is so or not is a question of 
degree (1). 

The same principle applies to disobedience. ** There are pro- 
hibitions which limit the sphere of employment, and prohibitions 
which only deal with conduct within the sphere of employ- 
ments ” (m). The master is not responsible for a breach of the 
first class, but he is responsible for a breach of the second class. 

Thus, in Canadian Pacific By. v. Lochhart (n), a servant of the 
appellant was entitled to use a motor car as a means of transport to 
his work. But he was forbidden to Use an uninsured car. In dis- 
obedience to this prohibition he used an uninsured car and by 
negligent driving injured the respondent. Held, that tibe prohibi- 
tion “ merely limited the way in which, or by means of which, the 
servant was to execute the work which he was employed to do, and 
that breach of the prohibition did not exclude the liability of lh.6 
master to third parties But “ if the prohibition had absolutdy 
forbidden the servant to drive his motor car in the course of his 
employment it might well have been maintained that . . . the 
driving of a motor car was outside the scope of his employment 

But the principal is not liable for any gratuitous assault or for 
any acts of mere caprice on the part of the agent (o). 

Thus, in Hutchins v. London County Council (p), a passenger 
on a tramcar had a trivial altercation with the conductor, who there- 
upon, while he was taking from his pocket the money to pay his 
fare, threw him into the road. Under the by-laws the conductor 
had power to eject a passenger for certain offences, e.g., disorderly 
conduct or refusal to pay the fare. It was held that it was for the 
jury to determine whether the conductor was acting from mere 
caprice, or within the scope of his authority believing that an 
offence had been committed. 

(iii) Wilful wrong in the course of employment. — A master or 
principal is liable for a wilful wrong committed by his servant or 
agent in the course of his employment, although it consists in 


{l\ Poland V. Parr d Sons, [1927] 1 K. B. 236 ; 96 L. J. K. B. 162. 

(m) Plumh V. Cobden Flour Mills Go., Ltd., [1914] A. C., at p. 67; 88 L. J. 
K B 197. 

* (n) [1942] A. C. 691. 

(o) Hutchins v. London County Council (uhi supra). Percy v. Glasgow 
Corporation (uhi supra). 

(p) Uhi supra. 
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conduct that has been expressly forbidden, although it amounts 
to a criminal offence and although it is committed solely for the 
benefit of the savant or agent. Thus 

In Limpus v. London General Omnihue Co. (q), l^e driver of 
the defendants’ omnibus, in order to prevent the plwntiff’s omnib^ 
from passing him, drove across it, and so caused it damage; the 
defendants were held liable, although they had given exprm 
instructions to their drivers not to race with or obstruct any other 
omnibus. 

In Dyer v. Munday (r), the defendant, who sold furniture on the 
hire-purdhase system, was held liable for an assault committed by 
his manager in the course of removing from the plaintiff’s house 
some furniture on which some instalments of payment were in 
arrear (s). 

Tn Lloyd v. Gractf Smith S Co. (t), the plaintiff consulted a 
firm of solicitors with a view to selling some property. She saw the 
defendants’ conveyancing manager who conducted the conveyancing 
work of Ihe firm without supervision. Fraudulently and for his 
own purposes he induced her to execute a conveyance to him of 
the cottages whidii he then disposed of for his own benefit. It was 
held that his employers were liable because the tort was committed 
by the clerk in conducting business which he had a ri^t to 
conduct honestly, and was instructed to conduct, on behalf of his 
principal ”, 

But a master is not liable for the acts of persons who are 
not his servants in respect of particular acts — ^that is, who are 
not acting within the scope of their employment in doing these 
acts If the servant, in doing any act, breaks the con- 

nection of service between himself and his master, the act done 
under those circumstances is not the act of the master ” (u). 

Thus, in Sanderson v. Collins (x), the defendant was the bailee 
of a carriage, which without his knowledge was taken out by his 
coachman on a frolic of his own and injnr^ in a collision. It was 
held that as the coachman was not acting in ihe course of his 
employment, the defendant was not liable. 

But ” if his servant whose duty it was to keep the carriage safely 


iq) 1 H. & C, 626; 32 L. J. Ex. 31. 

(r\ flSflS] 1 Q. B. 742 ; 64 L. J. Q. B. 448. See also Goh Choon Seng v. 
Lee him Soo, [1926] A. C. 650; OIL. J. P. C. 129, where a master was held 
liable for an imanthorisrd trespass committed by his servants in the coarse of 
doin^ Work whirli they were employed to do. 

(’ornpare Hutchins v. London County Co7incil (supra). See also Croft v. 
ilison, 4 B. & Aid. 590 ; 23 E. 11. 607; Joseph Rand, Ltd. V. Craig, [19191 1 
<ih. 1;S8 li. J. Ch. »» L J 

(0 [ 1912] A. 0. 716; 81 L. J. K. B. 1140. 

(u) Sanderson v. eollins, [1904] 1 K. B. 628, at pp. 631, 632 ; 73 L, J. 
K. B. 


(r) Ubi supra. Other “ iudependent fiolic ” ctwes are — Mitchell v. Crae- 
welUt, 13 B. ‘237! 23 L. J. 0. P. 100; Stony .lehton, L. B. 4 Q. B. 478: 
3« Ij. j. y. B. 223; Rayncr v. Mitchell, 2 C. P. 1). 367. 
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had been negligent in leaving the coach-house open, and the carriage 
were taken away, the master would be liable ” (>/), 

Similarly, in Cheshire v. Bailejf (g), where the facts weio the 
same as in Abraham v. Bulloch (a), except that the defendant's 
servant, by arrangement with confederates, drove the vehicle to a 
place where its contents were stolen, it was held that the defendant 
was not liable, because the servant, by that criminal act, had 
severed the connection of service, and had ceased to be acting 
within the scope of his employment. 

On the same principle, in Beard v. London General Omnibus 
Co. (b), where damage was caused through the negligent driving of 
an omnibus by the conductor, it was held that his employers were 
not liable in the absence of any evidence showing that he had special 
authority to drive. 

In all the foregoing cases the liability of the defendant has 
been based upon an actual relationship of principal and agent 
or master and servant. But though no such relationship exists 
a person may be liable for the acts of another to whom he has 
made a casual ddegation ’’ of a particular authority. Thus^ 
where the owner of a car, without giving up the possession of it 
and the right to control it, allows another to drive it, he is liable 
for the negligence of the person permitted to drive. 

So, in Samson v. Aitchison (c), the defendant was endeavouring 
to sell a car to A and in order to demonstrate the car took A and his 
son for a trial run. During the course of the run the defendant 
allowed A’s son to drive and an accident occurred through his 
negligent driving. Held, that the defendant was liable since he had 
not given up the right to control the car. 

Similarly, in Fraii v. Fatrick (d), the defendant, while 
remaining in his car and retaining the right to control it, allowed 
it to be driven by a friend who was accompanying him. Held, that 
he was liable for damage caused by the negligence of his friend. 


(y) Id. [19D4] 1 K. B., at pp. 631, 632. Compare Aitchison v. Page Motors, 
Lid. (ante, p. 296). 

(«) [1906] 1 K. B. 237 ; 74 L. J. S. B. 176, followed in Mentx v, Silverton, 
86 T. L. R. 899. 

(a) Ante, p. 296. 

(b) Beard v. London General Omnibus Co., [1900] 2 Q. B. 630; 69 L. J. 
Q. B. 895. Compare Ricketts v. Thomas Tilling, Ltd. (ante, p. 295). 

(c) [1912] A. C. 844 ; 82 D. J. P. C. 1. 

(d) [1924] 1 "K. B, 4^ ; 93 L. J. K. B, 174. In the case of Parker v. Miller 
(42 T. L. B. 408) this principle was extended to a case in which the owner of a 
car had not remained in the oar but had lent it to a friend in order that the latter 
might drive himself home. The ground of this decision apparently was that the 
owner had not given up his li^t to control. In Samson v. Aitchison (tibi 
supra) it was, however, eaid : “No doubt if the actual possession of the equipage 
has been given by the owner to a third person— that is to say, if there has been 
a bailment by the owner to the third person — the owner has given up his 
control [1912] A. C., at p. 849. See also Hewitt v. Borutin, [1940] 1 X. B. 
188 ; 109 L. J. K. B. 223, where the owner of a car was held not to be liable for 
damage caused by the negligent driving of his son to whom he had lent the car. 
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On the same principle it was held in Bfooke v. Bool (e) 
that the defendant, who was the owner of a lock-up shop, having 
invited a third person to assist him in looking for an escape of 
gas and being in control of the operations, was liable for damage 
caused by the negligence of his assistant in looking for the escape 
with a naked light. 

8. Ratification . — A master or principal is also liable for acts 
of a servant or agent done without express or even implied 
authority if they are subsequently ratified by him (/). In order 
to create liability on this ground two conditions must be ful- 
filled, namely — 

(i) the act must be done by a person who purported to act 
for the person ratifying it (g); 

(ii) the ratification must be with full knowledge of the facts 
or with intent to assume, without inquiry, the risk of 
any irregularity that may have been committed (h)» 


Liability for acts of an independent contractor and his 
servants. — ^The liability of one person for the acts of another as 
his servant or agent depends upon his being the employer of that 
other person, i.e., upon his having a right, at the moment, to 
control the doing of the act ” (i). In ascer&ining who is liable 
for the act of a wrongdoer, you must look to the wrongdoer him- 
self or to the first person in the ascending line who is the employer 
and has control of the work. You cannot go farther back and 
make the employer of that person liable (fe). 

If, therefore, a person employs a contractor, carrying on an 
independent business, to carry out lawful work for him , the end 
only being prescribed and the means of carrying it out being 
left to the contractor, he is not responsible for the casual acts 
of the contractor's servants in the course of their employment 
by the contractor (Z). 


Thus, in Itecdie v. London and North Western By., the defen- 
dants employ ed a coutrartor to build a bridge. During the building 
opciations the contractor’s workmen caused the death of a person 
passing under the bridge, by negligently allowing a stone to fall 


(p) 119281 2 K. 15. 578; 97 L. J. TC. B. 511. 

(/) ITitbery v Hatton, 2 H. & C. 822. 38 L. J. Ex. 190. 

(q) WtUoH V. Tuminan, (5 Man. L G, 236; 12 L. J. C. P. 306. 

(h) Freemtin V. Rather, 10 Q. B. 18 L. J. Q. B. 340; Lewi<i v. Read. 
13 M. & W. 231 ; U L. J. Ex. 295. 

(i) Donovan v. I.aintj, etc., Syndicate, [1893] 1 Q. B., at p. 634; 63 L. J. 
Q. B. 25. 

(fc) Murraif v. Currte, Ir. B. 6 C. P., at; p. 27; 40 L. J. C. P. 26. 

(/) Donovan v. Lainy, etc., Syndicate (ubi supra); Pickard v Smith, 10 
C. B. (N.S.), at p. 480. 
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upon him. It was held that the defendants were not liable, 
although by the contract they had the power of dismissing incom- 
petent workmen (m). 

So also it was held by the Court of Appeal in Gold v. Essex 
County Council (n), that hospital authorities are not liable for the 
negligence of visiting surgeons and physicians who act under a 
contract for servicest though they are liable for the negligence 
of members of the hospital staff acting under a contract of ser- 
vice, e.g., nurses, a radiographer, and a doctor who acts under 
such a contract. 

But, even where a person employs an independent contractor, 
he may be liable in the following drcumstances : — 

1. Where he personally directs or assents to the doing of the 
particular act (o). 

2. Where the work for which the contractor is employed is 
itself wrongful, as, e.g., an improper obstruction of a high- 
way (p). 

8% Where he is under a statutory obligation to perform work 
in a particular manner. 

Thus, in Hole v. Sitiinghourne and Sheemess By,, the defen- 
dants were authorised by their Act to construct a railway bridge 
across a navigable river. The Act provided that it should not 
lawful to detain any vessel navigating the river for a longer time 
than necessary to enable any traffic that was ready to cross, from 
crossing the bridge. The defendants employed an independent 
contractor who built a bridge which through defective construction 
could not be opened for several days, as a result of which the 
plaintiff’s vessel was prevented from navigating the river. Held, 
that the defendants were responsible since it was their duty to see 
that the work authorised by their Act was done properly (g). 

4. Where the work is of such a nature that its execution 
necessarily involves danger to other persons unless proper 

(m) 4 Ez. 244; 20 L. J. Ez. 65. See also Padhury v. Holliday d Green- 
wood, Ltd., 28 T. L. E. 494. 

(n) [1942] 2 K. B. 293. In earlier cases (see e.g., Hillyer v. St. Bartholo- 
mew's Hospital (Governors) [1909] 2 £. B. 820; 78 L. J. K. B. 958) it had been 
held that, while a hospital authority was responsible for the negligence of its 
staff in ministerial matters, it was not liable for their conduct in matters of 
professional skill and care, because in such matters they are not servants of the 
hospital authority in the sense that their method of carrying out their T\ork can 
be controlled by the hospital authority. In Gold's case, however, it is pointed 
out that the proper test is the nature of the contract between the hospital 
authority and the person guilty of negligence. 

(o) McLaughIm v. Pryor, 4 Man. & G. 48; 11 L, J. C. P. 169; 61 E. E. 
455; Burgess v. Gray, 1 C. B. 678; 14 L. J. C. P. 184; 68 E. E. 769. 

(p) Ellis V. Sheffield Gas Co., 2 B. & B. 767 ; 23 L. .T. Q. B. 42. 

(g) 6 H. & N. 488, and see Gray v Pidlen, 5 B. & S. 981 ; 34 L. J. Q. B. 
265. 
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precautions are taken and the contractor fails to take those 
precautions* 

So, in Pickfird v. Sniith (r), the servants of a coal merchant, 
while delivering coal into the defendant’s cellar, left unguarded 
the open trapdoor of the cellar, through which the plaintiff felL 
Heldf that the defendant was liable because he was under a duty to 
take precautions to avoid mischief, and the fact that he entrusted 
this duty to the coal merchant’s servants afforded him no defence. 

Again, in Tarry v. Ashton («), tho defendant was the occupier 
and lessee of a house from whi<^ a large lamp was suspended over 
the pavement. This lamp, being out of repair, fell upon the 
plaintiff. It was held that the defendant ought to have kept the 
lamp in a safe condition so as not to become a nuisance, and that 
he was therefore liable, allhough Portly before the accident he had 
employed a contractor to repair it. 

Again, in Fenny v. Ifimhledon Urban Oovndl (#)» the defen- 
dants, having employed a contractor to make up a highway, were 
held liable for damage caused by a heap of earth which, in the 
course of doing the work, the contractor’s servants had left unfenced 
and unlighted upon the highway, such damage resulting not from 
mere casual or collateral acts of negligence, such as ... a work- 
man negligently leaving a pickaxe, or such-like, on the road ”, but 
from failure to take precautions in the doing of the work which 
had to be done. 

Servants lent. — ^Where a servant in the general employment 
of A is temporarily lent to B for the purpose of doing specific 
work) aS) for example, for the purpose of working machinery or 
driving a vehicle let by A to B, the question as to whether the 
responsibility for his acts in doing that work is also transferred 
to B depends upon whether there was merely a transfer of ser- 
vices or a transfer of the servant so that entire and absolute 
control over such acts passed to the transferee. 

So where the defendants had lent to a firm who were loading 
a ship a crane with a man in charge of it who in working the 
crane was under the orders of the firm, it was held that the man 
so lent was for that purjxise the servant of the firm (w). 

But in an ordinary case of hiring a vehicle and driver, the 
driver does not become the ser\'ant of the hirer merely because the 
latter may have the right to indicate the destination to which 


(r) 10 (’. B. fN.s.) no. 

(s) 1 g. K 1). :ut; 15 \j. j, g. 13. m 

If) flSUi)] ‘2 y. IJ. 7*2; OS h. J. Q. B. 701. See aKo Holhday v. National 
Telephone Co , f 18991 2 Q. B. 392; 68 L. J. Q. B. 1016. 

(tt) Damn an Laimu fti., StfmhcaU, flso:?] I Q. U. Sec also 

.1. H. Bale a To. v. West Afucan, (tc„ fo., fl927] A. (\, at p. 691; 96 
b. J. C. l\ 127. The bnrdeii is on the genoial employer to show that there 
hdis been a transler of the sen ant, Mersey Docls, etc,. Board v. Coaqins d 
Griffith, [UU7] A. <M. 
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rnshes to be driven (x ) ; no fixed line can however be drawn 
which} as a matter of law, the general employer of a driver 
ses to be responsible and the temporary hirer becomes so; each 
e must depend on its own circumstances (t/). 

Thus, in Quarman v. Bvinett (a), two ladies, who owned a 
carriage, had for three years been in the habit of hiring a horse and 
driver from a job-mistress. They were always driven by the same 
man, to whom they paid a gratuity for ea<^ drive. An accident 
having been caused by his negligence, it was held that there was no 
evidence that he was acting as their servant. What was trans- 
ferred to the ladies was merely the benefit of his services (b). 

Again, in Jones v. Liverpool Corporation (c), the defendants, 
having their own water-cart, hired for it a horse and driver from 
X ; the driver was paid by X and was not under the defendants’ 
control except so far as their inspector gave him directions as to 
which streets to water. Injuries having been caused to the 
plaintifi by the negligence of the driver, it was held that the 
amount of control exercised over him by the defendants was not 
sufficient to make him their servant. 

On the other hand, in Jones v. Seullard (J), the defendant was 
the owner of a brougham, horse and harness, which he kept with a 
lively stable keeper, from whom he hired a driver. Throu^ the 
negligence of the driver the horse dashed through the windows of the 
plaintiff’s shop. The particular driver had continuously driven 
the defendant for about six weeks before the accident. The horse 
was one which had been recently purchased by the defendant, and 
with which consequently the driver had but an imperfect acquain- 
tance. It was held that there was evidence on which a jury might 
find that at the time of the accidmit the driver was acting as the 
defendant’s servant. 

In the latter case the materiality of the ownership of the 
rse lay in the fact that, as the hirer of the driver was the 
ner of the horse, he was entitled to control the manner of 
Ivingi whereas in the two former cases the hirers had no control 
er the driver except that they could indicate the direction in 
ich he was to drive. But, as was pointed out in both these 
;es, any hirer may be liable for damage caused by his own 
l;ual interference or specific orders. 

Where a cab proprietor lets a horse and cab to a driver for 
3 purpose of plying for hire at his own disoretion and not 
Dject to the proprietor’s control, the relation between them at 


(aj) Donovan v. Laing, etc.. Syndicate, [189S] 1 Q. B., at p. 864. 
ly) See Jones v. SouUardt [1898] 2 Q. B. 565; 67 L. J. Q. B. 895. 

(a) 6 M. & W. 499 ; 9 L. J. Ex. 808. 

(b) See Century, etc.. Insurance Co. v. Imperial Smelting Corporation, 
42] A. G.» at p. 516. 

(6) 14 Q. B. D. 890 ; 54 L. J. Q. B. 346. 

(d) Uhi supra. 
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Ccnmoon Law is that of bailor and bailee, not of master and 
servant ; but, with regard to cabs plying f(» hire within the City 
of London and the Metropolitan Police District, by the London 
Hackney Carnage Act, 1848, the proprietor is lespcmsible to third 
persons for the acts of the driver, as if the relationship of master 
and servant existed between them (e). 


(e) Sco Venables v Smttht 2 Q. B D 279; 46 L J. Q. B 470; Ktng v 
London, eic,^ Cch Co., 23 Q. B. B. 281; 58 L J. Q. B. 456; Gates v. Bill, 
[1902] 2 K. B 38; 71 L. J. K. B 702; Smith v. General Motor Cab Co., 
[1911] A. Cm at p 192; 80 L J. K B 839 The Town Police ClatiBes Act, 
1817, esiablishf? a similar lelationship in ca&os to which it applies By graves 
V Dicker, [1923] 2 K B, 583; 92 L J K B. 1021 


( 305 ) 


CHAPTER II 

TRESPASS, DETINUE, AND CONVERSION 
Section 1. — Trespa^h 

A TRESPASS is constituted by any immediate and direct physical 
interference with the person, land or goods of another (a). 

Every trespass is of itself an invasion of an absolute right, 
and accordingly (i) it is actionable without proof of special 
damage; and (ii) the plaintiff in the first instance need only 
prove the trespass, the burden then shifting to the defendant to 
prove some circumstances of justification or excuse. 

Sub-section 1. — Trespass to the person 

Trespass to the person may be by assault, battery, or false 
imprisonment. 

Assault and battery. — An assault is an attempt, offer or threat 
to use any unlawful force to another ; battery is the actual use of 
any unlawful force. Thus, if a man strikes at another with a 
stick or throws a stone at him, but does not hit him, it is an 
assault ; if he hits him it is a battery ; e^ ery battery, therefore, 
includes an assault. 

An assault is constituted by any attempt to apply unlawful 
force to another, or by any threat which is accompanied by, or 
consists of, any act or gesture showing a present intent to use 
unlawful force, and which is also accompanied by ‘‘a present 
ability to carry the threat into execution ” (6). Thus — 

I A being in B’s workshop and refusing to leave, B and his work- 

men surrounded him, tucking up their sleeves and aprons, and 
threatened to break his head if he did not go out. It was held 
that this was an assault (c) 

II A advanced towards B in a thieatonmg attitude and with the 

intent of stiiking B, but was stopped bv another peison just 
before he reached B. It was held that as A’s blow would have 
reached B if he had not been stopped, ho had committed an 
assault (c) 


(fl) Ante, p 8, and see Nuhoh \ Ely Beet Sugar Factoiy, [19311 2 Ch., 
at p. 86; 100 L J. Ch 259. 

(b) Read v. Coker, 13 C. B , at p. 860 , 22 L J. C P 201 
(e) Stephens \ Mye^s, 4 C A F. 349 ; 34 B B 819 


nr n T 
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So, also, it has been held to be an assault to ride after a 
person, obliging him to run away into a garden to avoid being 
beaten (d). And where the master of a board school detained a 
child after school hours for not doing home lessons which, under 
the Elementary Education Acts, 1870 and 1870, he had no power 
to set, it was held to be an assault (e). 

But a mere threat ** not in the slightest degree executed ” 
does not constitute an assault, nor will even acts and gestures if 
done or made in such circumstances or at such a distance that 
the threat cannot possibly be carried into effect (/). Nor is there 
an assault if, in spite of the threat, the defendant uses words 
showing that he has no intention of carrying it into effect, as, 
t'.g., where the defendant used threats of what he would do 
“ were it not assize time ” (g). 

A battery includes every touching of another person in a rude, 
angry, or unlawful fashion, as by striking him, or throwing some- 
thing which hits him (fc), or driving a vehicle against him (i), or 
by the unlawful examination of a female prisoner against her 
will (7f). Some hostile or unlawful intention must be proved, so 
that the mere touching of a person in order to call his attention is 
not a battery (/); nor is a person guilty of battery merely because 
he uses slight force when in a crowd, but if he force his way in 
a rude, inordinate manner, it will be a battery (m). And some- 
thing more than mere passive obstruction must be shown, so 
that no tort is committed by a person who, without taking any 
active measures to prevent the plaintiff from entering a room, 
merely stands passively in the doorway (w). 

When the act is in itself unlawful, an evil or malicious intent 
is a matter of 'aggravation. Thus where parish officers cut off 
the hair of a female pauper by force and against her consent, 
it was held that the jury, in awarding damages, might take into 
consideration the fact that it was done with the expressed inten- 
tion of ** taking down her pride ” (o). 

(d) Vartm \. Shnppec, 3 C. & V. 373. 

to Huntfr \. JoJinsou, 13 Q. B. T>. 223: 53 1j. J. M C. 182 
(/) (’obhitt \. Oniif, 1 R\. 720; 12 L. JT. Ex 137. 

(f/) TuhftriUt' v. Saraqi, 1 Mod. 3. 
li/I Stott V. Shi phi hi iautt. u. 

(/) Hall \ FeaniUti. 3 Q. B. 019: 12 L. J, Q. B. 22. 

I/.) Aqmvr Johstm, 13 ('ox (’. C. 625. 

iU Tuhtiiille \. Snraqt {itht ^uptti); and ‘.ec Coward v. Baddelev. 4 H & N 
4/S; ‘2S Fj. j. K\. 260; HR B. JJ. 502. 

(m) CoU ^ Turntr, G Mod. ItO. 

Innes \. Wylit, 1 (\ \ X. 257: 70 K. B. 78G. 
to) Fotde \. Skinner, 4 (*. V, 230; 34 B. R. 701, 
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Dsfeiices (p). — In any action of tort the defendant may of 
course merely deny that he committed the acts alleged against 
him. He may also, in a proper case, rely on any of the general 
exceptions to liability and general defences that have been already 
set out. Accordingly, in dealing with specific torts reference will 
be" made only to important illustrations of general defences and 
to the defences that are particularly applicable to that tort. 

In an action of trespass to the person the defendant may 
prove — 

1. His previous conviction or acquittal in summary proceed- 
ings (q). 

2. That the act complained oi does not amount to an assault 
or battery either because it was accidental (t.c., mvoluntary) or 
that it was a lawful act done by consent (r). 

But the mere fact that the trespass was unintentional is no 
defence where it was the result of a voluntary act. 

Thus, in James v. Camphell («), two persons were fighting and 
one of them unintentionally struck the plaintiff. Ueld, that 
absence of intention was no defence, though it might be urged 
in mitigation of damages. 

8. That it was excusable or justifiable. 

Where a trespass to the person is the result of a lawful act it 
is a good excuse that it was neither intentional nor the result of 
negligence ; but this excuse is no defence where the trespass is 
the immediate result of an unlawful action on the part of the 
defendant. 

Thus, in iStanleij v. Powell (f), the defendant vrhile pheasant 
shooting injured the plaintiff as *a result of a pellet from his 
gun glancing from the bough of an oak tree. The jury having 
found that the defendant was not guilty of any negligence, it was 
held that the defendant was not liable. ** If the case is regarded 
as an action on the case for an injuiy by negligence the plaintiff 
has failed to establish that which is the very gist of such an 
action; if, on the other hand, it is turned into an action for 
trespass, and the defendant is, as ho must be, supposed to have 
pleaded a plea denying negligence and establishing that the injury 
was accidental in the sense above explained (j.e., uniniontional), 
the verdict of tho jury is equally fatal to tho action ” (u). 


(p) See also the general exceptions to liability, ante, p. 267. 

(q) AntOf p. 260. 

(r) Aiitr, p. 271; and as to consent, see Chmioplunou v. Bare, 13 Q. Si. 
473; 17 If. J. Q. B. 109, and Laffer v. Braddell, 50 L. J. Q. B. 418. 

(8) 6 C. & 1>. 272. 
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On the Other hand, in Sadler v. South Staffordshire, etc., 
Trnmiruifh Co. (.c), the defendants had statutory authority to run 
steam trumcars on a highway. Through a defect in the points a 
tramonr ran off the line and injured the plaintifiP. The jury 
found that there was no negligence on the part of the defendants. 
Jit Id, ( 1 ) that it was not a case of inevitable accident, (ii) that 
the alsonce of negligence w'as immaterial since the defendants 
were doing an unlawful act “in using the machinery, which they 
w'ert* authorised to use in a proper condition, while it was in a 
defedive and improper condition'*. 

Trespass to the person is justified — 

i. If committed in self-defence, or in defence of a wife, 
husband, parent or child, master or servant, provided that 
the force used is not more than is necessary for defence (y), 
and is actually used for defence and not in revenge after 
all danger is past (s). 

ii. If committed in defence of property. If a person enters 
for attempts to enter (a)] another’s house with force and 
violence, the owner of the house may justify turning him 
out (using no more force than is necessary) without a 
previous request to depart; but if the person enters quietly, 
the other cannot justify turning him out without a previous 
request to depart ” (h). Again, if a person makes a 
disturbance in an inn or a private house, ** the landlord . . . 
or occupier ... is justified in telling him to leave the house, 
and if he will not do so, he is justified in putting him 
out ” (c). 

So, also, churchwardens may “gently lay hands on 
those who disturb the performance of any part of divine 
service and turn them out of the church ” (d). 

Similarly, also, a trespass to the person may be justified 
if it was committed by the defendant in resisting a forcible 

fjr) 23 Q. B. D. 17; 58 L. J. Q. B. 421. 

iy) (yd I oft Smith, 11 Mod. 43; Iteece v. Taylor, 4 N. & M. 469 ; 4 
L. J. K. 13. 71. “ rmlei Ihe plea of ‘ faou asbault demesne * “ {i.e., a plea of 
jiistiiicatioii om (be jiKiund ol self-defence) “the defendant must show an 
assault by the plaint iff co^nmensurate with the act complained of by the 
plaintiff” (1 N. A M.. at p. 470). 

(7) it. V. DrncoU, i C. & M. 214. 

(Ol PolKnihorn \. 11 right, S 15, 107; 15 L. ,J. Q. B. 7U. 

\b) Tnllait v. Heni. I C. & P., at p. 6; 28 R. R. 766. 

(c) Wheeler v. Whiting^ 9 C. & P., at p. 265; 62 R. R. 749. 
id) Burton v. Hentoti, II) M. A \Y., at p. 108; 11 L. J. Ex. 348 ; 62 R. R. 
531. See also Wodin \. Johnson [infra), and Bullen & Leake’s Pleadings (3rd 
ed.l, p. 793. 
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attempt to dispossess him of his land (s), or goods (/), or 
in recovering goods of which he had been dispossessed (g). 

In all the above cases, as in the case of self-defence, 
no more force must be used than is reasonably necessary. 

hi. If committed to prevent a breach of the peace (fe). 

Thus, in Xoden v. Johnson (/), tho defendant, being captain 
of a vessel, justified on the ground that he used no njoro force 
than was nocossary to prevent the plaintiff, who was a passenger 
on his vessel, iron* making a disturbance and fighting with the 
other passengers. 

iv. If committed in the lawful exercise of authority (k). 

False Imprisonment. — “ Imprisonment is no other thing but 
the restraint of a man’s liberty, whether it be in the open field 
... or in a man’s own house, as well as in the common gaol ; and 
. . • the party so restrained is said to be a prisoner so long as be 
hath not his liberty to go at all times to all places whither be 
will” (1). 

The restraint must be entire— 9 within a particular space; 
thus it is not an imprisonment merely to prevent a person from 
going in a particular direction. 

Thus, in Bird v. Jones (?n,), a part of Hammersmith Bridge 
which is generally used as a public footway was appropriated for 
seats to view a regatta and separated from the carriage-way by a 
temporary fence. The plaintiff dimbod over the fence, hut the 
defendant then stationed two policemen to prevent him from 
passing along the footway, though he was told that he might go 
back into the carriage-way and proceed by it to tho other side 
of the bridge. The plaintifi refused to do so, and remained 
where he was so obstructed for about half-an-hour. Held, that 
there was no imprisonment. 

But there can be an imprisonment without in fact laying 
hands upon the person of the party imprisoned (n) ; so, if a 


(e) Harvey v. Bridges, 14 M. & W. 437; 14 Ii. J. Ex. 272. 
if) Polkinhorn v. Wright {uhi supra), 

(g) See Blades v. Higgs, 10 C. P. (n.b.) 713; 80 L. J. C. P. 347. 

(h) Baynes v. Brewster, 2 Q. B. 373; 11 L. J. M. G. 5; 57 H. B. 707. 

(t) 16 Q. B. 218; 20 L. J. Q. B. 95. 

(fe) Ante, p. 274. 

(l) Definition in Termes de la Ley, approved in Mening v. Giahame-White 
Aviation Co., 122 L. T., at pp. 61, 53. Por other bimilar definitions, see Bird v. 
Jones, 7 Q. B. 748; 16 L. J. Q. B. 82. 

(m) Uhi supra, 

(n) Warner v. Biddiford, 4 C. B. (n.s.) 204; 114 B. B. 668 (approved 44 
L. T., at p. 58, where it is cited as Warner v. Btirford); see also Grainger v. 
Hill, 4 Bing, N. C. 212; 7 L. J. C. P. 85. 
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person should direct r constable to take another in custody, and 
that person should be told by the constable to go with him, and 
the orders are obeyed, and they walk together in the direction 
pointed out by the constable, that is, constructively, an imprison- 
ment ; and there may be a constructive imprisonment although 
the person imprisoned does not know or appreciate that he is 
subject to restraint, as, e.g., where, without his knowledge, he is 
in fact under the restraint of police constables who have been 
stationed to control his movements and prevent him from leaving 
a particular place (o). 

The imprisonment must be by the defendant himself or by 
his orders ; if the defendant merely states the facts to a police 
officer, who, in the exercise of his duty, acts upon his own 
initiative in arresting the plaintifl, the arrest is that of the police 
officer (p). And, if the plaintiff has already been arrested by 
the police, the fact that the defendant, at their request, signs 
the charge-sheet does not make him responsible for the imprison- 
ment (9). Where, however, the police refused to detain the 
plaintiff unless the defendant made a charge against him and 
signed the charge-sheet, it was held that the imprisonment was 
by the defendant (r). 

If the opinion and judgment of a judicial ofheer are inter- 
posed between the charge and the imprisonment ” (s), there is 
no cause of action in trespass for false imprisonment, though an 
action of case may lie for malicious prosecution. Thus no action 
lies for false imprisonment where, parties being before a magis- 
trate, one makes a charge against another, whereupon the magis- 
trate orders the party charged to be taken into custody, and 
detained until the matter can be investigated ” (s). Nor, where 
a plaintiff has been taken into custody and brought before a 
magistrate, does an action of false imprisonment lie in respect 
of imprisonment under a remand, which is the act of the 
magistrate (f). But a magistrate or a Judge of a Court of 
limited jurisdiction may himself be liable to an action for false 

( 0 ) Mcerinq Giahume White irwtton Co, (vbi supia). Sec, however. 
Heriuiq PtOqlc, 1 (', M. & R. 577. 

Ip) Scmlt V. National Trh plume Co,, [19071 1 K. B., at p. 569; 76 L. J 
Tv. TJ. 196; '\1cvrinq v. Grahamc- White, etc, (ubi supra), 

(q) SeufU V, National Telephone Co, (ubi supra); and see Grinham v 
Willey, ‘1 H. & N. 196; 28 L. J. Ex. 212. 

(r) iu^hn V. Dowhnq^ L. R. 6 C. P ).34; 39 L. J C. P 260 

(a) rd„ T.. R. 5 C. P., at p. 640. 

(t) Lock V. ,i8hton, 12 Q. B. 871; 18 L. J. Q. B. 76. 
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imprisonment if he commits a person to prison on a matter on 
which he has no jurisdiction (u). 

Defences. — ^The defendant may set up any matter which woxdd 
justify an ordinary trespass to the person (rr). 

A curious instance of the maxim VnJenti non fit injuria 
occurred in the case of Herd v. (Jo. {y). Here a 

miner descended a coal mine at 9.30 a.m. ; under the tonus of his 
employment he was entitled to be broucht to the sui'face at the 
end of his shift, which expired at 4 p.m. After descending the 
mine the plaintift refused to do the work which he was directed 
to do, and, at 11 a.m., he demanded to bo raised to the surface. 
The lift was available at about 1 p.m., but the plaintijGf was 
not allowed to use it until 1.30 p.m., and he brought an action 
against his employers claiming damages for false imprisonment 
in respect of this detention. Held, on the principle of Tolenft 
non fit injuria, that the action could not be maintained. The 
plaintiff chose to go down the mine under a contract which gave 
him the nght to return only at the end of his shift, and he 
had no right to demand special facilities for r<‘turning. 

The defendant may also prove that the imprisonment was. 
under a justifiable arrest (a) — i.e.— 

1. That it was made imder Common Imw authority. 

A private person may without any warrant arrest another — 

(i) to stay a breach of the peace continuing or likely to 
be renewed in his presence (a) ; 

(ii) to prevent the infliction of deadly injury or the com- 
mission of treason or felony (b ) ; 

(iii) where a felony is committed in his presence (c), or 
where, though not committed in his presence, he can 
prove its commission and his reasonable suspicion that 
the person arrested is guilty of that particular 
felony (d); 

(iv) where persons do not disperse within one hour after 
proclamation made under the Riot Act (e). 

A constable has all the powers of arrest of a private person, 
and, in addition, may without warrant arrest on a reasonable 

(u) Mason v. Baiker, 1 G. & K. 100; Houlden v. Smithy li Q. B. 841; 19 
Ij. J. Q. B. 170; 80 R. R. 416. 

(x) Ante, p. 307. (y) [1913] A. C. C7; 8i L. J. K. B. 1‘2L 

(») For arrest generally, see Archbold’s Ciimiiial I jaw, and Wilshere and 
Harris* Criminal Law , Book IV, Chapter I. 

(a) Timothy v. Simmon, 1 C. M. & R. 767 ; 4 L. J. M. C. 73; Baynes v. Biew- 

2Q. B. 376; U L. .T. M. C. 5; PnVflV. SeWry, 10 Cl. &F. 2ft; 69 R.R.13. 

(b) Handcock v. Baker, 2 B. & P. 260 ; 3 R. R. 5ft7. 

(c) B, V, Price, 8 C. & ?. 282. 

(V) WalUrs V. W. H. Smith rf Son, [19111 1 K. B. 503 ; SS I.. J. K. B. 335. 

(s) R. V. Fursey, 6 C. & P., at p. 87 ; 40 R. R. 803. 
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charge (/) or reasonable suspicion of felony committed in this 
country (§), even though no felony has been in fact com- 
mitted (h). 

2. That it was made under statutory authority. By various 
statutes, which are outside the scope of this work, the power to 
arrest without warrant is given both to private persons and 
constables (i). 

3. That it was made under a lawfully executed warranty writ 
or order, issued or made by a competent tribunal. 

By s- C of the Constables Protection Act, 1750, it is provided 
that no action shall be brought against any constable or other 
ofiScer or any person acting by his order and in his aid, for any- 
thing done in obedience to any warrant imder the hand or seal 
of any justice of the peace. If the constable acts in obedience 
to the warrant, then, though the warrant be an unlawful one, 
he is protected by the statute of 1750, but an action is maintain- 
able against the magistrate issuing the warrant. But if the war- 
rant is a lawful one and the constable executes it in an unlawful 
way, then no action is maintainable against the magistrate but 
an action is maintainable against the constable (k). 


Sub-section 2. — Trespass to land 

Trespass to land, or, as it was formerly called, trespass quare 
clauswn /regif , is constituted by “ any entry upon or any direct 
and immediate act of interference with the possession of land ” (Z). 
Thus it is a trespass, not only if the defendant actually enters 
upon the plaintiff’s land, but it he commits any act of encroach- 
ment, such as placing rubbish against the plaintifi’s wall (m), 
or driving nails into it (n), or pouring filth and stinking water 


(/) Cowles V. Dunhar^ 2 C. & P. 565. 

Of) Berhicith v. Philby, 6 B. & C. 636 ; 3 L. J. (o-S.) M. C. 132; 80 E. B. 

Diamond v. M inter, [l«Jl] 1 K. B. 666; 110 L. J. K. B. 693. 

{hi Id.; and Me Waltiis V. W. H. Smith d Son (tt&i supra). 

(f) See Ai(‘hbold\ Cnmmal Law, and Wilshere and Hamfa’ Criminal Law 
(»bi supra). It ina\ be mentioned that by s. 11 of the Larceny Act, 1916, any 
l)eiMiti lu piopeit} is ofTeied to be sold or pawned and who has reasonable 
rause to be]io\e that an\ uileneo agaiubt the Act has been committed in respect 
of buch piopert}, may at rest and take before a magistrate the party offering 
the same, tonetliei with snch pioperty. In the case ol pawnbrokers, this 
light is ovlonded bj s. 31 ot ihe Pawnbrokers Act, 1872, which gives a pawn- 
broker the right to detain and gi\c m charge a person who offers goods without 
tiOing able to aeenunt satibfactonly for their possession. 

ik) Hot silt Id V. lUoini, [1932 |‘l K. B., at p. 369; lOl L. J. K. B. 177. 

(/i Biilleii and Leake’s Pleadmttb (3rd ed.), at p. 415. 

(m) Gregoiy Pipe?, 9 B. & ('. 591; 33 R. R. 268. 

(n) Lau rente v Ohet\ 3 Camp. 514. 



TKJESPASS TO LAND 


813 


upon the plaintifi’s land (o), or building a house upon his own 
land with cellars under, and an upper storey projecting over, the 
land of the plaintiff (p). 

And, if a person has a licence to do an act which would other- 
wise be a trespass, and continues it after the termination of the 
licence, he becomes a trespasser (q). 

Thus, in Konshier v. Goodman (q), the defeiidantb, \vho were 
contractoib, were pulling down part of a liouhe and obtained a 
licence from the owner df the adjoining house to pull down one of 
his chimneys upon condition of rebuilding it. This they did, 
but they failed to remove a lot of rubbish which they had allowed 
to fall on the roof of the adjoining house. This house was let 
to the plaintiff and during his occupation it became ffooded 
through a gully being blocked by the rubbish lleld^ that the de- 
fendants had merely a limited licence to put rubbish on the roof 
so far as it was a reasonable incident of their work and weif* 
bound to remove it when their work was done. By failing to 
remove it they became trespassers and the trespass was a con- 
tinuing trespass which gave a right of action to a new occupier 
of the premises (r). 

The property in land carries with it the ownership of every- 
thing usque ad coslum et ad inferos. Trespass, however, is an 
infringement of the possession of the plaintiff, and it is doubtful 
whether at Common Law there can be a trespass by mere entry 
into the air above land without interfering with its actual posses- 
sion, as, e.g.f by the firing of projectiles across it at a great 
height, or crossing it in a balloon. The consequences of an entry 
into the air above land might, however, be such as to found an 
action on the case for nuisance (s). 

With regard to aircraft it is, however, provided by s. 9 of the 
Air Navigation Act, 1920, as amended by s. 28 of the Air NavigOr- 
tion Act, 1986, that no action shall lie in respect of trespass or 
nuisance by reason only of the flight of aircraft over any property 
at a height above the ground which, having regard to wind, 
weather and all the circumstances of the case, is reasonable, so 


(o) Preston v. Mercer , Hardres 60, as explained in Reynolds v. Clarke, 2 
Ld. Baym. 1899. But if the defendant merely aZZoto^d the filth and water to 
escape, the plaintiff's remedy would be by an a^ion of case {Tenant v. GoZdtoin, 
2 Ld. Eaym. 1069). 

(p) See Lemmon v. Wehh, [1894'1 8 Ch., at p. 18; affirmed, [1896] A. 0. 1; 
64 Ij. J. Ch. 205. But the encroachment by natural ^owth of the roots and 
boughs of A's trees over the land of B is not a trespass but may be a nuisance 
([1894] 3 Ch., at p. 24). See also Butler v. Standard Telephones d Gables^ 
Ltd., [1940] 1 K. B. 899; 109 L. J. K. B. 288. 

(g) [1928] 1 K. B. 421; 97 L. J. E. B. 268. 

(r) See poU, p. 317. 

(«) See Fay v. Ptmbice, 1 C. B. 828; 14 L. J. C. P. 298. 
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long as the provisions of the Act and of any Order made there- 
under are complied with. But where material damage or loss 
is caused by an aircraft in flight, taking oft, or landing, or by any 
Ijcrson in such aircraft, or by any article [or person (t)] falling 
from any such aircraft, to any person or property on land or 
water, damages are recoverable from the owner of the aircraft in 
respect of such damage or loss, without proof of negligence or 
intention or other cause of action, as though the same had been 
caused by his wilful act, neglect or default, except where the 
damage or loss was caused by or contributed to by the negligence 
of the person by whom it was suffered (u). Where, however, 
material damage or loss is caused as aforesaid in circumstances in 
which (a) damages are recoverable from the owner only by virtue 
of this section and (b) a legal liability is created in some person 
other than the owner, to pay damages in respect of such damage 
or loss, the owner shall be entitled to be indemnified by that other 
person against any claim in respect of such damage or loss (w). 

The abuse of a right to enter upon land may amount to a 
trespass (ic). Thus the improper use of a highway may be a 
tresposs. **The soil of a highway belongs prima facie to the 
owner of the land adjoining it. If the land on either side is the 
property of different owners, each is owner of the soil on his side 
ad medium filum of the highway. But this owmership is subject 
to the right of the public to use the highway. Any use of the 
soil of the highway other than the legitimate use of it for the 
purposes of a highway is a trespass upon that soil as against the 
owner to whom it still belongs ” (y). The legitimate use of a high- 
way is, strictly speaking, merely for the purpose of passing and 
repassing; and although in modem times a reasonable extension 
has been given to the use of highways as such, so that the Court 
would not tolerate on action for a trivial trespass, yet no use is 
legitimate which is inconsistent with the paramount idea that the 
right of the public is merely one of passage (s). 

Thus it is a trespass to permit cattle to depasture upon a high- 
way (o) or to search for game thereon (6), or to make any use of 

(tl Tliehi* wonls were addod by the Air JTaTigation Act, 1936, ITifth Schedule. 
(it) 'Jlic liability of various kinds ol aiicrafl is, however, limited by the 
Sf'cond Schf'dule lo fho Art of 1936. 

<ff) Air Navigation Act, 1936, Fifth Schedule. 

(r) Sfp Platifmr v. Musfjroce^ 11 M. & W. 239; 15 L. J. Ex 26. 
iy) Hnrrmm v. Duke of RullamU flH93] 1 Q. B., at p. loo; 62 L. J. 
K. Vi, 117. 

Ihid., and see Hickman v. Maisey^ infra. 

(fl) Dova^ton v. Payne, 2 H. Bl. 527; 3 E. R. 197. 

ib) R. V. Pratt. 1 K. & B. 21 L. .7. M. 113; m R. R. 7‘>2. 
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it which is illegitiixiate as being for too long a period and 
wholly disconnected with the purpose of passage as, e.g., by 
loitering upon it for an hour and a half to watch the training of 
horses upon the land of an adjoining owner (c). 

In the case of Harrison v. 2) ulce of Buflnnd (d), the defendant 
was the owner of moors which were intersected by a highway. 
While a grouse drive was in progress the plaintiff, for the purpose 
of interf Cling with it, walked up and down the highway and by 
various means, such as opening and shutting his umbi-clla, 
frightened away the grouse. He was asked to desist but i-efusecl 
to do so, and was in consequence caught and held down by the 
defendant’s servants until the drive was over. Ho therefore 
brougy^t an action for assault and false imprisonment in whicli 
the defendant justified on the ground that he was a trespasser 
and that no more force was used than was necessary to abate the 
trespass. Held, that the plaintiff was a trespasser and that tlu^ 
defendants were entitled to a verdict on the issue of justification. 

Different strata of the soil may be the subject of distinct and 
separate rights, so that a landowner who has let the surface only 
may sue for trespass to the subsoil (e). And an action of trespass 
will lie not only for entry upon or interference with the land 
itself, but for interference with any corporeal property which is 
attached to the land, and to the exclusive possession of which the 
plaintiff is entitled, although he may have no other interest in the 
land, c.g., a crop of growing com or turnips (/). But it will not 
lie for interference with an incorporeal right unaccompanied by 
the exclusive possession of anything corporeal, e.g., a right of 
common (g), an easement (7i), or a mere licence (i)« 

Trespassers ab initio. — ^Where an authority is given to any- 
one by law and he abuses it by an act of misfeasance^ he becomes 
a trespasser ah initio. The rule is stated and illustrated as fol- 
lows in the old case of Vaux v. Newman (fc) : When entry or 
licence is given to anyone by the law and he doth abuse it, he 
shall be a trespasser ab initio ; but when an entry, authority or 
licence is given by the party, and he abuses it, then he must be 


(c) Hickman v. Maiaey, [1900] 1 Q. B. 762; 69 L. T. Q. B. 511 ; S2 L T. 321 . 
Id) Uhi supra. 

[e) Coa^ V. Crhfc, 5 C. B. 588; 17 L. J. C. V. 162. 

(/) Wellatoay v. Courtier, [1918] 1 K. B. 200 ; 87 L. J. K. B. 209. And 
this is so even though the plaintiff’s right to dispose of the crop when severed 
IS limited— as, c.g., ^^here he is bound to consume part on the land (id.). 

(g) Wilson v. Mackreth, 8 Burr. 1824. 

(h) Maintoaring v. OUes, 6 B. & Aid., at p. 361; 24 R. R. 417. 

(i) Hill V. Tupper, 2 H. & C. 121; 82 L. J. Ex. 217; 138 R. R. 605, 
post, p. 820. 

(fc) The Six Carpenters* Case (1610), 8 Coke 146a 
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rmnishod for his ubusc, but shall not be a trespasser ah initio**^ 
Thus, the law tyives authority to enter into a common inn or 
tavern ; so to the owner of the ground to distrain damage-feasant ; 
. • • to the eommtmer to enter upon the land to see his cattle ; and 
such like. But if he who enters into the inn or tavern doth a 
trespass, as if he carries away anything; or if the owner, for 
damage-feasant, works or kills the distress, ... or if the 
commoner cuts down a tree, in these and the like cases ... he 
shall be a trespasser nb initio ”• 

But a mere non^jeaftaiice cannot make a person a trespasser 
ah iniito. So in the leading case it was held that the refusal by 
the defendants to pay for wine which they had drunk ill a tavern 
did not render them trespassers ab initio so as to make their 
original entry into the tavern a trespass. 

And, even in case of a misfeasance, the person committing it 
becomes a trespasser ab initio only in respect of that misfeasance. 

Thus, in Harvey v. Vocock (£)> a landlord seized goods that 
were not dlstrainablo together with others that were distrainable. 
Ildily that be was a trespasser ah initio only in respect of the 
goods that were not <listrainable. 

So also, in Elias v. L*asmors (m), where police officers having 
lawfully entered premises unlawfully seized certain documents, it 
was hold that they were ti^espassers ah initio only in respect of the 
documents. 

Who may maintain an action. — ^Trespass is a disturbance of 
possession . As against a trespasser therefore any kind of posses- 
sion is sufficient to support an action (n). But a trespasser can- 
not by the very act of trespass acquire such possession as will 
enable him to maintain an action for trespass against the true 
owner (o). For as against a mere trespasser who is in occupa- 
don of land, the true owner by entry acquires possession and may 
naintain. an 2?ction of trespass against him if he wrongfully con- 
;inues on the land (p). 

An actiou of trespass must be carefully distinguished from an 
action for the recovery of land vhich is brought by a plaintiff who 
is out of 7)Ossession against a defendant who is in possession. 
Here, since possession is a good title as against everyone but the 
true o^^nor, the plaintiff must as a rule prove his title. But in 

il) U :\r. A: W. 7 to ; 12 L. J. Kx. 434. 

im) riilJH) 2 K. U. 161; 103 Tj. J. K. B. 223. 

in) (Iraham v. Pcflft , 1 Bust 213; 6 R. R. 268; Harper v. Charlesworth, A 
i. A (’., at pp. oOl, .1 L. J. (o s.i K. R. 266; 28 R. R. 105. 

to) Tlrnu itr v. Dawson, 12 Ad. & El. 624; 10 L. J. Q. B. 7. 

(p) IUitdi»'r \. Bntehrr. 7 B. & C. 399; 6 L. J. (o.s.) K. B. 61; 31 R. E. 
37; Jotus V. r/ia/wiflu, 2 Ex., at p. 821. See also Lows v. Telfotd, 1 A. C. 
11; 15 L. .7. Ex. 613. 
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this case also the rule applies that the defendant cannot by a 
mere trespass and ouster of the plaintiff give himself possession 
and invert the burden of proof. Accordingly, if the defendant is 
a mere trespasser on the plaintiff, it is sufficient for the plaintiff 
to establish that he was in possession at the time of the tres- 
pass ( 2 ). And, where an action for the recovery of land 
bi’ought by a landlord against his tenant, the tenant is ostoppod 
from denying the title of the landlord at the date when possession 
was given (r), though he may show that it has since 
detormined (s). 

The possession of the plaintiff may be actual or constructive ; 
thus, where a servant is in occupation of land on behalf of his 
master, tdb servant has not possession but the master has con- 
structive possession (t). But it must he an existing possession ; 
thus, for example, the assignee of a lease cannot maintain an 
action of trespass before entry by him (u)^ It is, however, 
sufdcient for the plaintiff to show that he had a right to possess 
at the time of the trespass and actual possession before action: 
his possession in such a case relates back to the time when the 
title arose, and for the purposes o! the action he is deemed to 
have been in possession from that lime (ui). And where a person 
comes into possession of land on which there is a continuing tres- 
pass he has a cause of action for trespass in respect of it {y). 

Where land is in the possession of a tenant an action of tres- 
pass can be brought only by him, not by the reversioner, who 
may, however, maintain an action of case for any permanent 
injury to his reversion (2). 

Co-owners cannot maintain an action of trespass against each 
other unless there has been something amounting to an ouster of 
one by the other (a); as, for instance, if one expels the other (b) 

(g) Davison v. Gent, 1 H. & N. 744 ; 26 L. J. Ex. 122; Asher v. Whitloch 
L. R, 1 Q. B. 1; 35 L. J. Q. B. 17. 

(r) Doe y. Baytup, 3 Ad. & El. 188; 4 L. J. E. B. 263. 

(«) Doe V. Edwards, 5 B. & Ad. 1065; Glaridge v. Mackenzie, i llan. & G 
143; 11 L. J, C. P. 72; 61 B. R. 604. 

(t) Bertie v. Beaumont, 16 East 33. 

(tt) Harrison v. Blackburn, 17 0. B. (n.s.) 67; 34 L. J. C. P. 109. 

(x) Barnett v. Ouildfoid (Earl), 31 Ex. 19: 24 L. »T. Ex. 2&L; Ocean 
Accident, etc., Corporation v. Ilford Gas Co., [1905] 2 K. B. 493 ; 74 L. J. 
3\. B. 799. 

(y) Konskier v. Goodman, [1928] 1 K. B. 421; 97 L. J. K. B. 268. 

(z) Baxter v. Taylor, 4 B. & Ad. 72 ; 2 L. J. E. B. 65 ; 88 R. R. 227 ; 
Mayfair Property Co. v. Johnston, [1894] 1 Ch. 608; 63 Li. J. Ch- 399; Jonei 
V. Llanrwst Urban Council, [1911] 1 Cb., at p. 404; 6M) L. J. Cb. 146. 

(a) Jacobs v. Seward, L. R. 5 H. L.. at p. 472: 41 L. J. C. P. 221; and 
&ee Murray v. Hall, 7 C. B. 441; 18 L. J. C. P. 161 ; 78 R. R. 708. 

(b) Murray v. Hall (ubi supra). 
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or destroys the subject of the co-tenancy without the consent of 
the other (c). But a temporary destruction of property such as a 
party wall for the purpose of rebuilding it is not a trespass (d). 
And if a co-owner merely appropriates more than his proper share 
of property such as a mine the remedy is not an action of trespass 
but an action of account (c)» is no defence that the trespass 
was committed by mistake (/). Nor, except in the case of 
imfcnced land adjoining a highway (g), is it necessary to show 
intent or negligence on the part of the defendant. Nor is the 
])lainliff bound to prove any special damage (fe). An action for 
trespass must bo brought within six years (i) ; but if the trespass 
c<intinues after judgment a new action can be brought (Zf). 

Remedies other than by action. 

1. Rifiht to rc~e 7 iter and eject. — ^Where the person on whose 
} premises a trespass is threatened or committed is in possession 
he may, as has been seen, use reasonable force to prevent the 
trespass or eject the trespasser (Z). And, as has also been seen^ 
as .soon as a person who is entitied to possession enters in the 
assertion of his right, the law immediately vests the actual pos- 
session in him. Accordingly, if an owner is out of possession 
he may re-enter and eject a trespasser if he uses no more 
force than is necessary. But, if he uses more force than is 
necessary, he is liable to an action for damages. And if he makes 
ii “ forcible entry ’’ within the meaning of 5 Rich, 2, stat. 1, c. 7, 
he is liable to an indictment ; this statute, however, gives no civil 
remedy to the trespasser, since the entry, though a breach of the 
statute, is not unlawful as against him (m). 

(t} I'refiitu vll v. Ilnlges, 1 H. & C. 421; 31 L. J. Ex. 497; and see Bnllen As 
Leake (3rd ed.j, p. tl7. 

Id) rithitt V. Porhr. fi IJ. & C. 237; U L. J. (o-s.) K. B. 306 ; 32 E. B. 374. 

(f) Jarob't V. St*trard {uhi supra), 

if) IUh(Iu V. tlathson, 3 Lev. 37. 

iq) See Tillctt V. ]Vard (antp, p. 235). 

(/i) IVilUams v. Morland, 2 B. & C.. at p. 916; 2 L. J. (o.s.i K. B. 191; 
26 R. R. 679. 

0) Iw/r, p. 273. 

th) lion IP r\. Cook, A C. B. 236. 

\ulr, p. SIR. 

Ilnnmiug^ Sfoh Pogn Gnlf Clnh, 1 E. B. 720; 89 L. J. 

K. IL 711, overrulint; N(U'ion v. ITurluud, I Man. & G. 64i; 10 L. J. C. P. 11; 
*6 ir \i. PtiUlnU Vaitland, 17 Ch, I). 174; 30 L. J. Ch. 401, and 
fUluuh V. Ih rh. 1). 199; 30 L. ,T. Ch. 377, so far as it followed those 

dise',. The staliile provides “that none Jrom henceforth make entry into any 
lands and teiiemenls but in case nheie entiv lb siven by law, and in such case 
iiot with sjioni> hand iioi nith inultitudc oi people, but only in lawful^ 
peaetaide, and oas\ inaiiuoi. And it an^ man from henceforth do to the cor- 
!rar\, and thiMvof he diilv convict t‘d, he shall be punished by imprisonment 
<f his lind\. and Iheieuf Iv ransomed at the Xinp’s uill 
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2* Distress damage-feasant * — ^Where anything animate or 
inanimate is wrongfully on land, and is doing damage there of any 
kind} whether to the land or to animals thereon, it may be dis- 
trained damage-feasant by the possessor of the land and detained 
in order to compel its owner to make compensation for the 
damage (n). But the distress can be made only while the trespass 
is continuing (o), and nothing which is in actual use as, e.g,, a 
horse and cart which are actually being used by a trespasser (p). 
There is no power to sell anything 39 distrained, which is taken 
merely as a pledge or security for payment (q), and no action can 
be maintained for the damage while the distress is detained (r). 

Defences. — ^The defendant may 

(i) deny that he committed the alleged acts of trespass ; 

(ii) deny that they amounted to trespasses ; 

(iii) deny the plaintiff’s possession ; or 

(iv) assert his own right of possession or title to the land. 
But it is not sufiBicient for the defendant to prove that the plaintiff, 
being in possession, is not the true owner, unless he himself is, or 
he can justify his acts by the authority of a third person who is, 
the true owner (s). He cannot assert the bare title of a third 
person (jus fertii) except for the purpose of proving that he acted 
under the authority of that title (t). 

The defendant may also justify on the ground that he entered 
by leave and licence of the plaintiff, or by virtue of some legal 
right, authority given by law, as, e.g., in the exercise of a right 
of way, or to retake his goods which had been placed upon the 
land by the plaintiff (u), or to abate a nuisance (a;), or to avert 
an imminent danger to his own property, as, e.g., to extinguish 
a fire threatening his own property (j/), or in execution of legal 
process (s), or by leave and licence of the plaintiff. 

Licences. — ^It must be noted that a bare licence, i.e, a licence 


(n) Bodcn v. Roscoe^ [1894] 1 Q. B. 608 ; 63 L. J. Q. B. 767. 

( 0 ) Vaspcr V. Eddoics, 1 Ld. Baym. 719. 

(p) Field V. Adames, 32 Ad. & El. 649; 10 L. J. Q. B. 2. 

(q) Leharn v. Philpott, L. B. 10 Ex. ^2; 44 L. J, Ex. 22. 

(r) In case of distress by a landlord for rent the power of sale was created 
by the Distress Act, 1689. 

( 5 ) See Nichols v. Ely Beet Sugar Facionj, [1931] 2 Ch., at p. 86. 
it) Bnllen & Leake’s Pleadings (3rd ed.), p. 801; Chambers v. Donaldson, 
11 East 66; 10 B. B. 436. 

(li) Patrick v. Colerick, 3 M. & W. 483; 7 L. J. Ex. 136. 
ix) Post, p. 336. 

(y) Cope V Sharpe, [1912] 1 K. B. 496; 81 L. J. K. B. 316. 
fipo “RnllPTi Tipflkp^ Pleadinffs f3rd ed.). n. 770. 
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not coupled with a valid grant of a proprietary right or given 
for value («), “ passes no interest but only makes an action lawful 
which without it had been unlawful” (b). Thus a bare licence 
lo enter upon land oi the licensor gives the licensee no interest 
in the land but merely prevents him from becoming a trespasser 
if he enters thereon in accordance with the terms of the licence. 

But a licence may be coupled with a grant. Thus ** a licence 
to hunt in a man’s park and carry away the deer killed to his 
own use, to cut down a tree in a man’s ground and to carry it 
away the next day to his own use, are licences as to the acts of 
hunting and cutting down; but, as to carrying away the deer 
killed and the tree cut down, they are grants ” (c). 

A bare licence is personal and not assignable by the 
licensee (d). Nor does it bind an assignee of the licensor (e). 

Even if it is an exclusive licence it gives the licensee no 
rights against third persons except in respect of any actual 
interference by them with his exercise of his own rights. 

Thus, in ///// v Tttpper, X granted to B the “ sole and exclu- 
sive ri(vhi ” to lei out boats for hire on the Basingstoke Canal. 
FIddf that B could not maintain an action against another person 
who also let out boats for hire upon the canal. 

But he could have maintained an action if anyone had 
interfered wiih him in the e.vercise of his right (/). 


A bare licence is prime facie revocable at any time even 
though given by deed or for valuable consideration, but if there 
is an express or implied contract not to revoke it for a certain 
period, an action for damages will lie for breach of the con- 
tract (g). 

So in Hurst v. Picture Theatres, Ltd. (h), the plaintiff 
purchased a ticket for a seat at a cinoma show. He was turned 
out of his scat under a mistake that he had not paid for it and 
brought an action for assault and false imprisonment. The 
defence was that the plaintiff had merely a revocable licence to 


<«) Sco Wood V. Manley, 11 Ad. & El. 31; 9 L. J. Q. B. 27. 

Thomas v. Sorrdi, Vangh. 3nl ; cited in Mu^kett v. Hill, 6 Bing. N. C. 
dl p. TOp*). See also Heap v. Hartley, 42 Ch. D., at p. 468 ; 68 L. J. Ch. 790. 
(c) Thomas v. Sorrell (uhi supra). 

{il) Muskett V. Hill (uhi supra). 

in Coleman v. Fodir, 1 H. & K. 357. See pIro Roffey v, Henderson, 17 
Q. B. 574; 21 Jj. J. Q. B. 49, where it was held that a licence given by a 

landlord to hiR tenant to lemove fixtures after the expiration of the lease was 

not binding upon a now tenant in possession of the premises. 

(/) Nutiall V. Bracewell, L. Ji. 2 Ex., at p. 12; 36 L. J. Ex. 1. 
ig) Onifot V. Thnmwn. 3 (’h. 888 ; 61 L. .T. Ch. 32; Kerrison v 

Smith, f 18971 2 Q. B. 110; 66 L. J. Q. B. 762; King v. David Allen d Sons, 
Ltd., [19101 2 A. C. 51; 85 Tj. J. P. 0. 229. * 

(h) 1 1915] I K. B. 1; 83 L. J. K. B. 1837. 
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remain in the theatre. It was held by a majority of tho Court 
of Appeal, affirming the decision of Channell, J.: (i) that he 
had a licence coupled with a grant which, although not by deed, 
was, since the J udicature Act, 1873, enforceable in Equity ; (ii) 
that there was an implied contract not to revoke the licence during 
the perfonnance so long as the licensee was woll-bohaved. 

In Winter Garden Theatre v. Millenmum Productione (i), the 
appellants granted to the respondents a licence to use their 
theatre in return for a weekly payment. There was no express 
term for the termination of the licence and on September 11, 
1945, the appellants served on the respondents a notice pur- 
porting to terminate the licence on October 16, 1945. It was 
held that the licence was terminable on reasonable notice and 
that the notice given was reasonable. 

SuB-SEcrnoN S.— Trespass to goods. Replevin 

Trespass to goods is “ an actual taking of, or any direct and 
immediate injury to ” goods in the possession of the plaintiff (k). 
In the former case the wrong is constituted whether or not any 
actual damage has resulted therefrom either to the goods or to 
the plaintiff (1). In the latter case the slightest injury is 
sufheient; thus scratching the panel of a carriage would be a 
trespass” (m). 

The plaintiff in an action of trespass must at the time of 
the trespass have the present possession of goods, either actual 
or constructive, or a legal right to the immediate possession, 
which is said in the case of personal property to draw to it the 
possession” (n). 

But, as in the case of trespass to land, any kind of possession 
is good as against a wrongdoer (o). 

Accordingly any bailee who is in possession of the goods 
bailed to him can maintain an action for a trespass to them while 
they are in his possession (p). If the bailment gives him the 
exclusive right to the possession of the goods he alone can sue 
in trespass though the owner of the goods may bring an action 
of case for any permanent injury to his reversionary interest (q). 


(i) [1948] A. C. 173. Held also that Wood v. Leadhittcr, 13 M. A W. 838, 
was decided on the pleadings and is no longer law. 

(fc) Bullen & Leake’s Pleadings (3rd ed.), p. 414. 

(l) Leitch Co. v. Laydon, [1931] A. C., at p. 106; 100 L. J. P. C. 10. 

(m) Fouldes v. Willoughby ^ 8 M. A W., at p. 649; 10 L. J. Ex. 364; 58 
H. K 803. 

(n) Bullen A Leake’s Pleadings (uhi Bupra), Johnson v. Diprose, [1893] 1 
<J. B., at p. 515; 62 L. J. Q. B. 291. 

(o) Jefferies v. Great Western By., 26 L. J. Q. B. 107. As to the right of 
a bailee to sue, see further, post, p. 329. 

(p) The Winkfield, [1902] P. 42; 71 L. J. P. 21. 

(q) Gordon v. Harper, 7 T. R. 9; Meats v. London <£ South Western By., 
11 C. B. (u.s.) 860; 31 L. J. 0. P. 220. 
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And, where the bailee has the exclusive right to the possession 
of the goods he may sue even the bailor for trespass (t). Where 
the bailment is determinable at will, either the bailor or the 
bailee may sue (s). A trustee can maintain an action for tres- 
pass on the ground of his immediate right to possession (t). 

An act which is innocent when committed cannot subsequently 
become a trespass, but where an act is a trespass at the time 
of its commission an action may be maintained by a person who 
subsequently acquires a right to possession ; thus an administrator 
can maintain an action for trespass against anyone who, between 
the death and the date of the grant, has committed a trespass 
to the goods of the deceased (u). 

The doctrine of trespass ab initio applies to trespass to goods 
in the same way as it does to trespass to land (a;). So also do 
the rules as to trespass by co-owners (t/). 

Defences*— The defendant may 

(i) deny the acts of trespass ; 

(ii) deny the plaintiff’s possession ; 

(iii) set up his own right to possession. 

But as in the case of trespass to land he cannot set up jus tertii 
unless he acted under it (a). 

The defendant may also justify on the grounds that what he 
did was done in the execution of legal process or in the exercise 
of a licence or of a legal right, as, for instance, in self-defence or 
for the protection of property (b). But in the latter case a 
“ reasonable necessity for such interference must be shown ” (c). 
Thus an animal that is trespassing and doing damage to property 
may be killed only if no less violent measures will suffice to pro- 
tect the property (d). 


Replevin. — ^In an action of trespass, even where the plaintiff 
had actually been dispossessed of goods, he could recover only 
damages and not the goods themselves. But by the process of 


(r) IleydoH v. Smith, 13 Co. Ticp. 67, and see Bullen & Leake’s Pleadings 
(ttbt supra), 

(s) Nicolls V. Bastard, 2 C. M. & R. 659; 5 L. J. Ex. 7. 

(0 Rullcn Si Leake’s Pleadings {ubi supra), 

fiil Tkarpe v. Stallwood, 3 Man. & &. 760; 12 L. J. C. P. 241. 

ix) Het* anti p. 813. («) ante, p 817. 

(а) Carter v Johnson, 2 Mood & Rv. 263. 

(б) Sae» Kiik V. Otegory, 1 Ex. D. S5; 45 L. J. Ex. 186. 

(c) Id . ; 1 Ex. D., at p. 59. 


^ (d) Mills V, Hutchinas, [1903] 2 K. B. 714; 72 L. J. K. B. 775. See also 
are V Laid Candor, It Easl 368; 11 R. R. 269; Taylor v. Ketoman, 4 B. 
u S 6M; 0*2 !j ,1 M (' 1 6 
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replevin s person out of whose possession goods were unlawfully 
taken was enabled to obtain their return until the validity of his 
daim could be determined. The remedy of replevin is available 
in all cases of wrongful taking of goods and chattels (e), but its 
(nrdinary use is in cases of distress for rent or distress damage- 
feasant. The {ffocedure is now governed by statute and consists 
of two parts, ».e., (i) the replevy by which re-delivery of the 
goods is obtained; and (ii) the action of replevin. 

i. The replevisor, that is to say the claimant, must give 

security, to be approved of by a County Court Registrar, 
for an amount sufficient to cover the alleged rent or 
damage, or, if goods have been seized otherwise than 
under colour of distress, the value of the goods, and in 
either case the jrobable costs of the action, conditioned 
to commence an action of replevin against the seizor 
within one week in the High Comrt, or one month in the 
county court, and to prosecute such action with effect 
(t.e., to a successful termination) and without delay and 
to make a return of the goods if a return thereof shall 
be adjudged. Where the action is to be brought in 
the High Court it must be a further condition of the 
security that the rej^evisor will, imless he obtains judg- 
ment by default, prove to the Court that he had good 
ground for believing either (a) that the title to some 
hereditament, the rent or value whereof exceeded £20 
a year, or to some toll, market, fair or franchise was in 
question, or (b) that the alleged rent or damage in 
respect of which the distress was made, or the value of 
the goods seized, exceeded £20. The claimant must 
also give notice to the Registrar of the County Court of 
the district in which the cattle or goods have been seized, 
stating in what Court he intends to c<Hnmence his action 
and what security he proposes. The Registrar gives 
notice to the seizor, who may attend and object to 
the security. If the security is approved and completed, 
the Registrar issues his warrant to the high bailiff, 
authorising and directing bitri to replevy and ddiver the 
goods to the claimant (/). 

ii. The replevisor must then proceed with his action in the 

TTigli Court or coimty court. If he succeeds he is entitled 


(e) Melior v. LeaOur, 1 E. ds B. 619; 22 Ij. J. M. C. 76; 93 B. B. 310; 
and see Bvllen ft Leake's Pleadings (3id ed.). p. 802. 

(/) County Courts Act, 1984, ss. 101—108. 
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to keep the goods and to recover the expenses to which 
he has been put in replevying than and any f^edal 
damage which he has incurred through their seizure (g). 
If the defendant succeeds, he obtains jud^ent for the 
return of the goods, or, in the alternative (i) if the 
distress is for rent, for the value of the goods or 
amount of the rent, whichever is the less; and (ii) if 
the distress is for damage-feasant, for the amount of the 
damage (h). 

Retaking of goods.— Originally a dispossessed owner of goods 
could not retake them exc^ “ on fresh pursuit ” (0. But after 
the introduction of the action of re^devin it was settled that he 
might retake them whenever he could find them, even by force, 
provided that no unneccessary violence was used (k), and, for 
the purpose of retaking them, might enter on the land of the 
wrong-doer (1). But his right ceases as soon as the goods have 
been sold in market overt to a person buying them in good faith 
and without notice of any defect car want of title on tixe part of 
the seller (m). 

SxcnoN 2. — Detinue and Convemon 

The rights of a dispossessed owner of goods were further 
increased by means of the actions of detinue and conversion, in 
which, as in ejectment, the plaintiff relied, not upon his actual 
possession, but upon his immediate right to possess. 

Detinue. — ^The action of detinue grew out of the action of 
debt and was originally an action to recover specific chattels 
owed by the defendant to the plaintiff just as debt was an action 
to rcco\er a specific sum of money owed by the defendant. 
Later it was allowed to be brought, either upon an allegation of 
a delivery (detinue sur hculment) or of a finding {detinue mr 
trover), against anyone who unlawfully detained goods from the 
person entitled to their inunediate possession, without regard to 
the means by which the defendant obtained possession of them, 
the allegations of delivery or finding not being traversable and 

(?) (hhhs Crml<:hank, Tj. 11. 8 C. P. 461; 13 L. J. C. P. 273; Snuth v. 
Knnqht, 63 Ij. J. Q. B. 220. 

(h) CoanJj C'oiiit Rules, Onlei XXXIU 

(i) S«c N\illiams Pusonal Ptopeiu, Tnttoductoiy Chapter, g. 2. 

(A) liladi s \. f7i??», 10 ( . B. Ks 1 713; 30 L. J. C. P 347. 

(i) Paitiik V. CoUruk, 3 M. is \V. 183; 7 L. J. Ex. 136.’ 

(m) Sale o( Goods Act. 1803. s 22 Her mtt UnAV TV v 
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being finally abolished by the Common Law Procedure Act, 
1852. The gist of the action was acciffdingly merely the unlaw- 
ful detainer. The necessary evidence of this was that the defen- 
dant had unjustifiably refused <w failed to deliver the goods after 
demand by the plaintiff. And the defendant could not excuse 
himself by reason of having lost or parted with possession 
through his own wrongful act or neglect as, for instance, by 
selling or losing them (n). 

The formal action of detinue has now been replaced by an 
action for the detention of goods (which is, however, governed 
by the same rules of substantive law as the action of detinue), 
in which the plaintiff claims the return of the goods themselves, 
or their value, and damages for their detention (o). 

Before 1854 the defendant, under a judgment against 
had the option to deliver the goods or to retain them and pay 
the value at the date of the judgment (p). But by s. 78 of the 
Common Law Procedure Act, 1854, it was provided that, upon 
the application of the plaintiff, the Comt may order execution 
to issue for the return of the chattel, without giving the defen- 
dant the option of retaining it upon paying its assessed value. 
And though this Act (with some exceptions) was repealed by the 
Statute Law Revision Act, 1888, the same provision is now 
contained in the Rules of Court (q). But the power vested in 
the Court to order the delivery up of a particular chattel is 
discretionary and ought not to be exercised where the chattel is 
an ordinary article of commerce and of no special value or 
interest, and not alleged to be of any special value to the plain- 
tiff, and where damages would fuUy compensate (r). 


in) Williams* Petsonal Propeity (uht supra); Bnllen & Loake*s Pleading-* 
(8rd ed.)f pp. 311, 312; and see Jones v. Dotole, 9 M. & W. 19; Reete v. 
Palmer f 6 C. B. (n.b.) 84; 27 L. J. C. P. 327; Clayton v, Le Roy, [19111 
2 K. B. 1081; 81 L. J. K. B. 49. 

( 0 ) See Donald v. Suekhng, It, B. 1 Q, B., at p. 601; 85 L. J. Q. B. 232; 
14 L. T. 772. For some time there was a contioveroy as to whether delinue 
was an action of contract or of tort, but it w now «»ettled that it is an action 
of tort (Bryant v. Herbert, 3 C. P. D. 889 ; 47 L. J, C. P, 670). Bee also ontf, 
p. 247. 

(p) Rosenthal Aldettoyi d Sons, Ltd , [1946] 1 K. B. 874. But see Sachs 
V. Mtklos, [1948] 2 K. B. 23. 

iq) Older XTjTI, i 6; Order XLVTTI, r. 1; sre also the County Court 
Buies, Order XXV, r. 74. An order for the issue of a wnt of delivery can be 
made under these rules whether the value of the property has been assessed or 
not, which was doubtful under the language oi the common Law Procedure Act 
(Hymas v. Ogden, [1905] 1 K. B. 246; 74 L J. K. B. 101) 

(r) WhxteUy V. Hilt, [1918] 2 K. B. 806 ; 87 L. J. K. B. 10B8; 34 T. L. R. 
502. 
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Where the defendant satisfies a judgment for the value of the 
goods, the transaction operates as a sale of the goods to him by 
the plaintiff (s). 

Conversion. — In the fifteenth century a person who had been 
dispossessed of his goods acquired a further remedy in the action 
of trover. This was an action of case, in which the plaintiff 
could recover the value of the goods on the ground that the 
defendant had wrongfully converted them to his own use. The 
name of trover is due to the original form of the action, which 
alleged that the plaintiff had lost the goods and that the defen- 
dant had found them and converted them to his own use. Later 
this action was extended to all conversions of goods, the allegar 
tion of the loss and finding not being traversable, and being 
finally abolished by the Common Law Procedure Act, 1852 (t). 
And, even where the original taking of the goods was a trespass, 
the plaintiff might waive the trespass and sue in case for the 
conversion (u). 

The modern action of conversion lies for any dealing with 
goods in a manner inconsistent with the right of the true owner, 
even though the defendant has never been in physical possession 
of the goods, provided that it is also established that there is also 
an intention on the part of the defendant in so doing to deny the 
owner’s right or to assert a right which is inconsistent with the 
owner’s right (te?). 

Thus it is conversion it goods are sold by a hirer (a;), or 
delivered to the wrong person by a carrier (y) or warehouse- 
man (z), or if a sheriff in levying execution sells the wrong person’s 
goods (a), or if a person buys and takes possession of goods which 
have been improperly sold (b), or generally if a person however 
innocently, obtains possession of the goods of a person who has 


(«) Mjr p. Drake, 5 fh. D., at p. 871; 46 L. J. Bk. 105. 

(t) Williams’ Personal Property (ubi supra). Bullen & Leake's Pleadings 
^3^d ed.), p. 290, and see Biirrouahes v. Bayne, 6 H. & N., at p. 301; 29 
L. J. Ex. 188; Oakley v, Lyster, [1931] 1 K. B., at p. 163; 100 L. J. K. B. 


(n) Coopt r V. Chifly, 1 Burr., at p. 31; Holland v. Bird, 10 Bins. 16: 9 
L. J. C. P. 201. 

(w) Oakley v. Lyster (ubi supra). See also Caxton Publishing Co, v. 
Sutherland Publishing Co., [1939] A. C. 178; 108 L. J. Ch. 6. 

(n Cooper V. Wdlomatt, 1 C. B. 672; 14 L. J, C. P. 219. 

(y) Wyld V. Pickford, 8 M, & W. 443; 10 L. J. Ex. 382. 

r, WesUm By., 6 Ex. D. 188; 48 L. J. 

Rx. 513 ; 40 L. T. 674. 
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(a) Glas^poolc v. Young, 9 B. & C. 696 ; 7 L. J. (o.s.) K. B. 305; 33 E. B. 


(h) Htlbcnj V. Hatton, 2 H. & C. 822 ; 30 L. J. Ex. 190; 10 L. T. 39. 
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bOT J»vid»totly ,^,ea of them, di™», of them 

” a»l ot «>y other^ >. 5^’ 

.1*° ?' ?“ "JT “* *k' *lSi ^ S 

upon the land and denies the jdaintaPs li^ to remorc it (dl! 

maS ■»• 

sk r .H 

riSn, 

co-owners of chattels substantiaUy the same 
j^m^es apply as have been stated with regard to <m-owners of 

The refusal by a defendant to defiver up goods in his nosses- 
jon upon demand for their delivery is priL facie eviderSTtat 
does not necessardy amoimt to a conversion. “H the refusal 
IS m disregard of tbe jdaintifl’s title and for the purpose of 
daiming the goo^ mther for the defendant or a third ^on, it 
IS a c“^ef«on If the refusal is by a person who does Sot W 
the plamt^’s titie, and ha^g a bono fide doubt as to the title 
A g«»ds, detams them for a reasonable time, for clearing up 
? doubt. It IS not a conversion ” (/). Thus, where goods are 
demanded from a se^imt m whose custody they are. Ids refusal 
to dehver th^ until he has had an opportunity of obtaining 
mstrucfrons frwn his master is not a conversion (s). “aJ 
unqualified refusd is almost always conclusive evidence of a 
convOTsion; but if there be a qualification annexed to it, the 
question then is, whether it be a reasonable one ” (h). 

Since a mere demand and refusal may amount to a 
conversion, the action of trover h as to a considerable extent 

(«) Holliiu V. FowUt, L. B. 7 H. L., 8t o. 796 - 44 Ti T O u i«q b 
m involuntary bailee of goods who aois ^?h leasfmS; ^le' U n’Jf'iraSi 
5f convereion maely because he delivers them to an apparently trot worthv 
pereon who ialsely pretends to be a representative of the 
PoveU, Ltd, v. Plummer Roddu, L^., 60 T. L. B IM ’ 

(a) Oakley v. Lyster {uhi supra). 

(e) See ante, p. 317. 

(/) Holhns V. Fowler, L. E. 7 H. L.. at d. 766- and poo 

it. ST^TifATS: ’ '• ^ “i- 

ill 6 B. '& Aid. 247; 24 B. B. 818 

in) 0 B. & Aid. at p. 249. 
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overlapped the action of detinue. But because of its simplicity 
the action of detinue is still frequently used in practice. And 
in some cases it must be used, e.g., if the return of the goods 
themselves is desired, or if there is a mere detention of the goods 
without any fact constituting a conversion. Thus, a bailee who 
negligently loses goods cannot be sued for conversion though he 
may be sued in detinue (i). 

In order to constitute a conversion there must always be an 
intention of the defendant to take to himself the possession of 
the goods or to deprive the plaintiff of it. Accordingly, though 
the total destruction of the plaintiff’s goods by the defendant 
is a conversion, a mere injury amounts only to a trespass (fc). 
And, though the simple asportation of a chattel is a trespass, it 
does not amoimt to a conversion independently of any claim 
over the chattel, either in favour of the defendant himself or 
any third person. 

Thus, in Fouldes v. WillougMy (1), the plaintiff embarked on 
the defendant’s ferry boat witili some horses; the defendant, in 
order to s;Gt rid of the plaintiff, who was alleged to have behaved 
improperly on the boat, refused to carry the horses and put them 
on shore; the plaintiff having brought an action for conversion 
it was held that the simple removal of the horses ** for a purpose 
wholly unconnected with any the least denial of the right of 
the plaintiff to the use and enjoyment of them” did not amount 
to a conversion. 

An agent who commits a conversion is not excused merely 
because he acted in good faith under the instructions of his 
principal and in the ordinary comse of his business. 

Thus, in the case of Consolidated Co. v. Curtis, the owner of 
certain furniture assigned it by bill of sale to the plaintiffs but 
subsequently employed the defendants, who were auctioneers, to 
sell it by auction on her behalf at her residence. The defendants, 
who had no notice of the bill of sale, accordingly sold the furniture 
at the residence of the assignor, and, in the ordinary course of 
their business, delivered it to the purchasers. It was held that 
as the defendants ** transferred as far as in them lay the dominion 
over and property in the goods to the purchasers”, they were 
guilty of a conver.sion (in). 


(0 See WiUiajtDt v, Ocsse, 3 Bing. N. C. 349. 

(k) SimmotH v. Lillii^tone, 8 Ex. 431 ; 22 L. J. Ex. 217. 

(/) 8 M. A W. 310; 10 L. J. Ex. 364; 58 R. R. 803. 

A H.* u' Compare Stephens v. ElwalU 

4 M. & 8. 250; 16 R. R. 458; Cochrane v. Rymill, 40 L. T. 744 Barker v. 
Furlong, [lO'Jl] 2 Ch. 172; 60 L. J. Ch. 868. 
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Bm an auctioneer or broker who does not UmseH eiereiso 
uiy dominion over p»d, but merely settle, the 

gmltyrf.oonymaim n). Nor 1. miy intermediatc^nt s^S 

„ a ^l. hau. tor conversion a he wa. k S? 

Hofcf^v^oS S ” *'‘®” <”>• ^ ““ »•» «» 

of the person who has the actual custody ol thsm^ request 
1^ b« t^t the custodmr is tli 

nty ot tte true owner, should be mieumd te what hld^ 
the act IS td srt a uatm as would be eneused a done by the 
aut^ ot the person in possession, it he was a Bndi S ae 
iOods(9),orentruirtedudththeircastody.... ThusawJiio,^ 

man witt ijom goods have been depositol a guilty 
versum by keepmg „• restoring thmn to the penj X 

deposited th^ wift him, although that person tinns out to 
have no authonty from the true owner 

Another illustration is given bv Bramwell T T i»» i 

Bank y. Bpmin (,). the^eik d a nuHto 

itejb a port^teau and take, h to a cloakroom at a railww 

““ “«> “'i «k» to h.™ 
the pc^anteau back, or dehvers the ticket to an accomplice 
whom he sends to get the portmanteau. In such a case a7?hrt’ 
suppose the servants of the railway company deUvered tkm r«wf’ 
nmnteau to the thief or to the miLnplC e<^h ^e^tS 
tor a mom«« ^t an mriion for thj coiyerri^ rfXS 
manteau would he agamst the railway company? ” ^ 

Wlw may mmntain an action for detinue or conversion.-The 
plamtiff must either have the immediate right to possess or, in 
case of conversion, the goods must have been in his actual or 
^structive possession at the time of the conversion (s) A 
bailor can therefore sue in detinue or conversion when he has 

h Ate. fiKtf 

•1 * °' * *'• V- IkaLg. psSIll S Ob.. 

W L. E. 7 H. L., at pp. 766, 767. 

L T^at pf767“^“ security." Id., at p. 767. 

(*) See f « v/ Ho^er 7 T. E. 9j Nyherg v. Handelaar, [1892] 2 0 B 

K- §• of couTerBiok, the doctrine 

back may apply so as to enable a p'aintiff to maintain an action lor 
a conversion before hia tifle accrued. Balme v. Hutton, 9 Bing. 471. 
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an immediate right to the possession ol the goods which are the 
subject of the bailment. 

Thus, in Jclks t. Hayward (i), the owners of furniture let it 
under a hiro-purchase agi cement, which contained a clause giving 
them a right to retake possession without notice if it should be 
taken in execution. Held, that they wore entitled to maintain 
an action for conversion against the high bailiff, who seized and 
sold the goods under an execution, they having become entitled to 
the possession of the funiiiure immediately upon its seizure. 

A bailor who is not entitled to immediate possession of the 
property may nevertheless sue in case for any damage to his 
reversionary interest (u). 

Since possession carries with it the right to possess as 
against everyone but the true owner, any bailee can maintain 
against a wrongdoer an action of detinue or conversion (x). So 
also a finder of goods can maintain detinue or conversion against 
anyone who cannot show a better title to the goods. 

Thus, in the case of Armory v. Delamirie (y), it was held that 
a chimney-sweeper’s boy who had found a jewel could maintain 
an action of trover against a jeweller to whom he had shown the 
jewel for the purpose of ascertaining its value and who had 
refused to return it. 

But before the goods can be “ found ” they must have been 
lost I)y their previous possessor, and they are not lost so long 
as they are in his possession. 

Thus, in the case of South Staffordshire Water Co. v. 
S/iarnurn, the defendant was employed by the plaintiffs to clean 
out a pool of water on their land. Whilst so doing he found two 
rincvs and placed them in the hands of the police, who, failing to 
find the true owner, returned them to him. The plaintiffs uien 
sued the defendant in detinue for the recovery of the rings, and 
it was held that they were entitled to recover, the general prin- 
ciple being that where a person has possession of house or land, 
with a manifest intention to exercise control over it, and the 
things which may be upon or in it, then, if something is found on 
that land, whether by an employee of the owner or by a stranger, 
the presumption is that the possession of that thing is in the 
owner of the locus in quo ** («). 


(t) [19031 2 K. B. 460; 74 L. J. K. B. 717. 

(«) Mears v. London and South Western By., 11 C. B. (n.s.) 860; 31 L. J 
0. P. 226; 132 R. R. 778, 

fr) See further, post. Part III, Chapter IV. 

{y) 1 Sir. 505. 

( 2 ) [1896] 2 B. 41; 65 L. J. Q. B. 418. See also Hthbert v. McKiernan. 
[19181 2 K. B, 112; [1018] L. J. R. 1621, wheie A, a trcspis&er on golf links, 
took possession of golf balls lost by their owners, knowing that police were 
employed to prevent unauthorised persona from picking up and taking away 
lost balls. It was held that he was guilty of larceny. 
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On the other hand, in Bridget v. Eaicketu-orfh (a), the plain- 
tifi picked up a bundle of notes in a public shop, the shopkeeper 
not knowing they had been dropped and never exercising any 
wntrol over them. The plainly gave the notes to the shopkeeper 
in order that he might advertise them, and, when the owner was 
not found, clainied to have them redelivered to him. It was held 
that he was entitled to do so, as they were never in the custody 
of the shopkeeper or “ within the protection of his house ”. 

And in Hannah v. Peel (b), the defendant owned a house which 
he had never occupied. The plaintiff, a soldier stationed in the 
house found in 1940 in a crevice on the top of a window frame a 
brooch which he handed to the police and, no owner of it having 
bem found, it was handed back in 1942 to the defendant, who 
claimed it as owner of the house, and from whom it was claimed 
by the soldier. It was held that as the defendant never had any 
physical possession of the house or any knowledge of the brooch, 
it was “lost” in the ordinary meaning of the term and found 
by the plaintiff. 

Defences to an action of detinue or oonrerslon.— In an action 
of detinue or conversion the defendant may — 

(i) deny that he committed the acts alleged; 

(ii) deny that they amounted to detinue or conversion ; 

(iii) set up any matter of justificatioa, as, e.g., that the 
goods were detained under a legal right, as, e.g., 
because he had a lien over them (c) or because they were 
pledged to him for a debt which remaiaed unpaid (d); 

(iv) deny the plaintiff’s right of possession (e). 

Jus tertii . — ^Ih an action of detinue or conversion, the general 
rule is that the plaintiff must prove his right to possession and 
that the defendant may therefore, in answer, set up the right 
of a third person (f). A bailee cannot, however, avail himsell 
of the title of a third person as a defence to an action of detinue 
by the bailor except by showing that he is defending by 
authority of that person (g). 


(a) SI L. J. Q. B. 76 ; 91 B. B. 860. This presumption does not, however, 
apply to treasure trove, which “ is where any gold or silver in coin, plate, or 
bullion is found concealed in a house, or in the earth, or other private place, 
^e owner thereof being nnknown. . . . Prima facie the title to treasure trove 
is in the the Crown; but . . . that title may be displaced ^ producing a 
grant to a subject of the franchise of treasure trove”: AU.-(fen, v. Moore, 
[1898] 1 Ch., at p. 688; 6S L, J. Ch. 607. 

(b) [1946] 1 K. B. 609; 114 L. J. K. B. 689. 

(e) Lane v. Teuton, 13 Ad. k El. 116; 11 L. 7. Q. B. 17. 

(d) Mason v. Farnell, 13 M. * W. 674; 18 L. J. Ex. 143, and see Bullen 
& Leake’s Pleadings (Srd ed.), pp. 716, 717, 738, 739. 

(e) Bullen ds Leake’s Pleadings (ttbt supra). 

(j) Leake v. Looeday, 4 Man, & G. 973 ; 13 L. J. C. P. 66 ; 61 B. B. 707 . 

(g) Sogers v. Lambert, [1891] 1 Q. B. 818; 60 L. J. Q. B. 187. 
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In an action of trespass, on the other hand, as has already- 
been pointed ont, any kind of possession is good as against a 
wrongdoer, who cannot therefore set np the title of a tiurd 
person. And the same rule applies to a conversion which 
involves a trespass. Accordingly, a plaintiff who is in actual 
pnpgPMiftti of goods at the time of a conversion, although himself 
a wrongdoer, can maintain an action for their conversion, and 
the defendant cannot set up the title of a third person (h). 

The damages in an action for conversion may be nominal, if 
the conversion was merdy trivial or tedhnical (t), or they may 
be substantial. 

In the latter case, in the absence of any special damage 
caused by the conversion, the measure of the damages is the 
value of the goods at the date of the conversion (k). This, in 
ordinary circumstances, is the market vsdue, but it may be a 
special value attached by special drcilmstances to the articles 
converted” (I). 

Thus, m France v. Gaudet (m), the plaintiff purchased at 14 b. 
a dozen some champagne lying at the defendant’s wharf and re- 
sold it at 24s. to the captain of a ship which was about to leave 
England. The defendant n fused to deliver the champagne and 
the plaintiff was unable to procure similar champagne in ^e open 
market J7eld, that (he measure of damages was 24s. a dozen. 

And the plaintiff is always entitled to recover any special 
damage caused by the converaon, as, e.g., any loss of profit 
which he might have made by the use oi the chattels 
converted (n). 

Where the action is brought by a bailee, the nature of his 
possession and the extent of his liability to the bailor is 
inunaterial as between him and a stranger, so that he may 
recover the full value of goods destroyed or converted. But “ as 
between bailor and bailee, the real interests of each must be 
enquired into, and, as the bailee has to account for the thing 


(h) Jeiftnes v. Oieat Wettem Ry , S F. is B. 803 ; 26 L. J. Q. B. 107; 108 
R. R. 753; Olenioood v. Phillips, [1904] A. C., at p. 410; 78 L. J. P. C. 62. 

{») See Kirh v. Gregory, 1 Ex. D. 66; 46 L. J. Ex. 186; Htort v. London 
and North Wrstern Ry., 4 B\. D. 188; 48 L. J. Ex. 646. 

(fc) Baimt V. Hniton, 9 Bing., at p. 477 ; 2 L. J. Ex. 116; Henderson T 
WiUiams, [1895] 1 Q. B. 321; 64 L. J. Q. B. 608; Be Stmms, [1984] 1 Ch. 1; 
103 L. J Cli. 67. 

II) [19.11] 1 Ch , ai p. 23. See also Carton Pvbhshmg Co. v. Sutherland 
Publishing Vo , [19.‘)9] A. C., at pp. 208-206; 108 L. J. Ch. 3. 

(ffi) L. R. 6 Q. B. 199; 40 L. J. Q. B. 121. 

(ii) Re Stmms, [1984] 1 Ch. 1; 108 L. J. Ch. 67; Bodley v. Reynolds, 8 
Q. IJ. 779; 16Ij J. Q. B 319. ’ » » > 
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bailed^ so he must account fop that which has now become its 
equivalent and now represents it : what he has received above 
his own interest he has received to the use of his bailor ” (o). 

Where the full value of the goods has been recovered, the 
satisfaction of the judgment vests the property in the goods in 
the defendant (p). But imtil the judgment is satisfied the plain- 
tiff may still exercise all his rights as owner. ** He may seize 
the property either from the defendant or from any one else in 
whose hands it may be. Further, he may sue another for its 
specific restitution or for damages and get a second judgment 
for the value of the property against that other in respect of 
any other conversion committed either before or after the con- 
version on which the first action was brought. Of course he 
cannot in any case by the exercise of his concurrent remedies 
obtain a double satisfaction. If he actually recovers the pro- 
perty, his judgment for its value becomes inoperative; and if 
he recovers its value he cannot exercise his right of recaption 
or enforce his judgment for specific restitution — ^in other words, 
if he recovers the property or its value from one defendant he 
cannot enforce his judgment against another ’’ (q). 

Section 8. — Wrongful Distress 

A distress may be wrongful because it is (1) illegal; 
(2) excessive ; or (8) irregular. 

1. Illegal distress . — distress is illegal where there is no 
right to distrain, as, e.g., where there is no demise, or where 
no rent is in arrear, or where privileged goods are seized. The 
remedies are (r) — 

i. Actions for trespass and conversion. 

ii. Replevin. 

iii. An action imder the Distress ’Act, 1689, for the double 
value of any goods seized and sold when no rent was due. 

2. Excessive distress . — If a landlord seizes more goods than 
are sufficient to satisfy arrears of rent and expenses, he is liable, 
under the Statute of Marleb ridge (s), to an action for excessive 


(o) The Wmlfield, [1902] P.. at pp. 60, 61; 71 L. J. P. 21. 

(p) Bnnsmead v. Harn^tonj L. E. 6 C. P. 68*i ; 10 L. J. P. C. 281. 

(q) Elite V. John Stenmng (£ Son, [1932] 2 Ch., at pp. 90, 91; 101 L. J. Ch 
401. As to the alternative lemedies ^hioh aio open to a plaintifl where there 
has been a oonvei&ion of his goods by their wrongful sale, bee ante, p. 80 
(note (t ) ). 

(r) There are also certain summary remedies. * 

(«) 52 Hen. 3, c. 4. 
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distress. But, ia the absence of any special damage, no action 
lies for a distress under a claim of more than is due, provided 
that no more goods are seized than are sufficient to satisfy the 
amount due (t). If, upon an excessive distress, the goods are 
not sold, the plaintiff is entitled to recover nominal damages (u.) ; 
if they are sold he is entitled to recover their fair value (a;). 

3. Irregular distress . — A distress is irregular where, though 
right to ffistrain exists, some wrongful act is committed after 
the seizure, as, e.g., some irregularity in selling the goods. 
Formerly any such act rendered the landlord a trespasser ah 
untio, but, by s. 19 of the Distress for Rent Act, 1787, it was 
provided that “where any distress shall be made for any kind 
of rent justly due, and any irregularity or unlawful act shall 
be afterwards done by the party . . . distraining . . . the distress 
itself shall not be therefore deemed to be unlawful, nor the 
party . . . making it be deemed a trespasser ... ah initio ; but 
the party . . . aggrieved . . . shall as may recover full satisfac- 
tion for the special damage he . . . shall have sustained thereby, 
and no more ”. 

(t) Tanered v. Leyland, 16 Q. B. 660; 00 L. J. Q. B. 216; 83 B. B. 663. 

(u) Chandler v. DovJtm, 8 H. & C. 658; 84 L. J. Ex. 89; 140 B. B. 603. 

(X) Welts V. Moody, 7 C. & P. 69; 48 B. B. 769. 
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CHAPTER m 

NaiSANCES— INTERFERENCE WITH EASEMENTS AND NATURAL 

RIGHTS 


Section 1. — Nuisance 

Nuisances may be either public or private. The remedy for a 
public nuisance is either criminal proceedings by uray of indict- 
ment or civil proceedings by way of information, i,e., an action 
by the Attorney-General in his ofGicial capacity, instituted either 
of his own motion on behalf of the public, or at the relation of 
some person aggrieved, and claiming an injunction to restraiii the 
continuance of the nuisance (a). 

A private individual cannot bring an action in respect of a 
public nuisance except with the sanction and in the name of the 
Attorney-General, unless (b ) — 

(i) it also interferes with some private right of his own, as, 

e.g., where his private right of access from his premises to 
the highway is obstructed for an unreasonable time and in 
an unreasonable manner by building operations carried on 
by the defendant (c) ; or 

(ii) he thereby suffers some damage which is direct and sub- 
stantial and particular to himself beyond that which is 
suffered by the rest of the public. 

Thus, in Benjamin v. flforr, the plaintiff had a coffee shop in 
a nsTTOw street. The defendants had an outlet from &eir 
premises near to the plaintiff’s shop and, for the purpose of load- 
ing and unloading their goods, had horses and waggons standing 
in the street outside the plaintiff’s shop from about 8^30 a.m, 
to 7 or 8 p.m. The results were that the approach to the 
plaintiff’s shop was obstructed so as to deter customers from 
coming, the light was diminished so that it was necessary to use 
gas nearly all day, and iho offensive smells arising from the 
horses standing on the highway rendered the plaintiff’s premises 
unhealthy and incommodious. Held, that the plaintiff had 


(a) Att.-Gen. v. Shrewsbury Bridge Co., 21 Gh. D. 752; 51 L. J. Ch. 746; 
Wallasey Local Board v. Oracey, 36 Ch. D. 593; 56 L. J. Ch. 739. 

(h) See Boyce v. Paddington Borough Council, [1903] 1 Gh., at p. 114; 73 
L. J. Ch. 28, reviewing the authorities. 

(c) Fntz V. Hobson, 14 Ch. D. 642; 49 L. J. Ch- 735, and see Lyon v. 
Fishmongers" Co., 1 A. C. 662; 46 L. J. Ch. 68. 
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nuisances 


suffered particular, direct and substantial damage entitling him 
to maintain an action (d). 

For a private nuisance, the person aggrieved may bring an 
action claiming damages and, in a proper case, an injunction to 
restrain its continuance. 

An action for either a public nuisance or a private nuisance is 
an action of case based upon the injury or damage caused by the 
unjustifiable conduct of the defendant. 

There is a further difference between public and private 
nuisances in that the right to commit a public nuisance cannot be 
acquired by prescription (e) but the right to do what would 
otherwise amount to a private nuisance may be acquired as an 
easement. Thus a right to foul a stream may be acquired by 
prescription (/)• 

Abatement. — ^Either a public or a private nuisance may also, 
subject to certain conditions, be abated by the removal of that 
which causes the nuisance. 

In the case of a public nuisance abatement is justifiable only 
where it causes some special and particular injury to the person 
abating it (g) and where its abatement is necessary in order to 
enable his rights to be exercised (%)• 

A private nuisance may always be abated provided that it is 
not necessary to enter upon the land of the party who is respon- 
sible for its existence. Thus, if trees on one man’s land cause a 
nuisance by overhanging the land of another, the latter is entitled 
to cut them ; and, if he can cut them from his own land, without 
committing a trespass by entering upon the land of his neighbour, 
he is entitled to do so at any time without notice. 

But, if a person desires to abate a nuisance which can be 
abated only by going on the land of the person from whom the 
nuisance proceeds, he must, except in a case of emergency and 
where it is a nuisance by omission give notice of his intention 
to do so (i). 


(d) Uenjamin v Slorr, L. H. 9 C. P. dOf); 43 L. J. C. P. 16*2 Cp 
Vandtrpanfv, Matffair HnhlCo., [1930] 1 Ch. 138; 99 L. J. Ch. 84; Harper \ 
G, N, ITaden d Co., [1933] 1 Ch. 298; 102 L. J. Ch. 6. -norperv. 

fr) Dcircll v. Saunden, Cro. Jac. 490; R. v. Cross, 3 Camp. 224 
(f) Soe Wood V. Wand. 3 E\. 748 ; 18 L. J. Ex. 305. 
iq) Dimes V. Peilcy, 16 Q. B.. at p. 283; 19 L. J. Q. B. 449; and see 
ColchevUr Corporation v. Proole, 7 Q. B. 339; 15 L. J. O. B 69 
(h) Bateman v. Bluck, 18 Q. B, 870; 21 L. J. Q. B 406 
(t) Lemmon v. Wehh, [1895] A. C. 1; 64 L. J. Ch. 206; Lagan Navigation 
Co, V. LambeQf etc,, Co., [1927] A. C, at p. 246. See, however, Jones 
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If there are two ways of abating a nuisance, the least mis- 
chievous must be chosen, and if by one of these alternative 
methods some wrong would be done to an innocent third party or 
to the public, that method cannot be justified at all (fc). 

Moreover, “ the abatement of a nuisance is a remedy which 
the law does not favour and is not usually advisable, and . . . 
its exercise destroys any right of action in respect of the 
nuisance” (1)* 


SxjB-SEcnoN I,— Public nvismces 

A public or common nuisance is an unlawful act or omission to 
discharge a legal duty, the effect of which is to endanger the life, 
health, property, morals, or comfort of the public or to obstruct 
the public in the exercise or enjoyment of rights common to all 
his Majesty’s subjects (m). Thus, anything which interferes with 
the comfort, enjoyment, or health of the public, or which is 
dangerous to the public safety, is a public nuisance, as, for 
example, the acciunulation of filth upon waste land (n), or the 
carrying on of a noxious or offensive trade (o), or the establish- 
ment of a smallpox hospital so as to expose the public to 
infection (p)« The most important class of public nuisances for 
present purposes is that of highway nuisances. 

Highway nuisances.— Any permanent and xmauthorised 
obstruction of the we (q) of a highway, which renders it less 


Y. Williams i 11 M. & W. 176; 12 L. J. Ex. 249; 63 B. B. 564, \\here it wan 
also held that an entry upon the land of another to remove a nuisance caused 
by filth is justifiable without notice, when the owner of the land is an original 
wrongdoer by putting it there, or possibly where the nuisance arises from hib 
default in the performance of some obligation incumbent upon him. 

Where the branches of fruit trees upon the land of A overhang the land of B, 
the right of B to lop the branches does not carry with it the right to pick and 
appropriate the fruit, and if he does so he is guilty of a conversion: Mills v. 
Brooher, [1919] 1 K B. 666; 88 L. J. K. B. 960; 121 L. T. 264. 

(k) Roberts v. Bose, L. B. 1 Ex., at p. 89; 83 L. J. Q. B. 249; 10 L. T. 
602; Lagan Navigation Co. v. Lamheg, etc,, Co., [1927] A. G., at p. 246; 
96 L. J. P. 0. 26. 


(l) Lagan, etc., Co. v. Lamhcg, etc., Co., [1927] A, 0., at p. 244. 

(m) Archbold's Criminal Law, Public Nuisance. A common nuisance may 
be defined to be an offence against the public, either by doing a thing which 
tends to the annoyance of the Bing's subjects, or by neglecting to do a thing 
which the common good requires" (Hawkins* Pleas of tlic Crown (8th ed.), 
vol. i, p. 692, cited and approved in Ait. -Gen. v. Tod Heatleij, [1897] 1 Ch,, 
at p. 666; 66 L. J. Ch. 276). 

(n) Att.-Gen. v. Tod Heatley (ubi supra). 

( 0 ) B. V. Garland, 5 Cox 166; B. v. Neil, 2 G. & P. 485; 81 R. B. 686; 
R. V. Watts, 2 C. & P. 486 ; 31 R. E. 686; Ati.-Gen. v. Cole, [1901] 1 Ch. 


205; 70 L. J. Ch. 148. 

(p) Metropolitan Asylums District v. Hill, 6 A. C. 128. 

(5) R. V. Bartholomew, [1908] 1 B. B. 664; 77 L. J. B. B. 276; Noble y. 
Harrison, [1926] 2 B. B. 832; 96 L. J. B. B. 813. But in Dwyer y. Mansfield, 
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commodious than before to the public is a nuisance, as, for 
example, obstruction by a theatre queue (r) or by crowds 
attracted by effigies in a shop window (s). 

An interference with the general right of passage is none the 
less a nuisance though it is caused by an act which is for the bene- 
fit of the public, or though the general benefit may outweigh the 
general inconvenience. Where, therefore, a highway was 
rendered less convenient to the general public by the construction 
of a tramway without legal authority, it was held to be no defence 
that the tramway was a considerable benefit to a large part of the 
public (t). 

But a temporary obstruction incidental to the use of property, 
as by the use of a coalhole in a pavement, or the erection of a 
hoarding for repairs, does not amount to a nuisance, provided that 
the inconvenience is not unreasonable in extent or prolonged for 
an unreasonable time (ii). And a highway may be dedicated 
subject to something which would otherwise be a nuisance, in 
which case the public must take it subject to the risk and incon- 
venience arising from its existing state when dedicated (x). 

Again, anything on or near the highway which is a source of 
danger to persons actually using the highway (y) constitutes a 
public nuisance. Instances of this class of nuisances are — 

(i) ruinous premises adjoining a highway (is) ; 


[lOlfjJ K. B. 137 ; T. L. B. 401, it -nau held that no nuisance ^as caused by 
a quoiie of customers waiting outside a shop for goods in short supply and 
ral lulled by the shopkeeper, the queue not being occasioned by him but by the 
short hupply. 

fr) Lyons, Sons d Co, v. Gulliver, [1914] 1 Ch. 631; 83 L. J. Ch. 281, 
appro\iug Barber v. Penley, [1893] 2 Ch. 447; 62 L. J. Ch. 623. 

(#) 12. V. Garble, 6 C. & P. 636 ; 40 E. E. 882; compare R, v. Moore, 8 
B. & Ad. 184; 1 L. J. M. 0. 80; 37 E. B. 888. A navigable river is a public 
highway (Colcheeter Corporation v. Brooke, 7 Q. B., at p. 860; 16 L. J. Q. B. 
M»; Att.-aen. v. Terry, L. E. 9 Ch. 423). 

(f) R. V. Train, 2 B. & S. 640; 81 L. J. M. C. 169; 127 E. E. 513; and see 
R. V. Lofigton Gas Co., 2 B. & B. 661; 29 Ir. J. M. C. 118; 119 E. E. 889, 
Such undertakings are usually carried out under statutory powers, as to which 
see ante, p. 269. 

(m) See Herring v. Metropolitan Board of Works, 19 0. B. (n.s.), at p. 626; 
147 It. K. 683; Att-Gcn. v. Brighton, etc.. Co-operative Association, [1900] 
I Ch. *276; 69 L. J. Ch. 204; Harper v. G. N. Haden i Sons, Ltd., [1933] 
1 (’h. 298; 10*2 L. J. Ch. 6 (reviewing the authorities). But a person w'ho 
opens a cellar in a highway is bound to take leasonable precautions to protect 
the public, and in default is liable to an action of negligence (Daniels v. Potter, 
4 C. Si P. *262; 31 E. E. 794; Pickard v. Smith, 10 C. B. (n.s.) 470; 128 E. E. 
790. 

(r) Fishn v. Prowse, 2 B. & S. 770; 31 h. r7. Q. B. 212; 127 E. E. 647. 

(y) See Bromley v. Merrer, [1922 1 2 K. B. 126; 91 L. J. K. B. 677. 

(z) Tarty v. ishton, 1 Q. B, T). 314; i6 Tj. J. Q. B. 260; ante, p, 302. 
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(ii) ft spilled wftU (ft) or rotten fence (&) adjo ining a highwfty 
ftnd dftngerous to persons using the highway ; 

(iii) an excavation so near a highway as to be dangerous to 
persons accidentally deviating from the highway (c); 

Thus, in Bames v. Ward (c), the plaintifi fell at night into 
an area which had been made in the course of building a house 
and had been left unfenced though separated from the highway 
only by a kerbstone intended for railings. Held, that the oscava- 
tion was a public nuisance even though the danger consisted in 
the risk of accidentally deviating from the road, for such a risk 
might deter prudent persons from using the road and so impede 
its full enjoyment by the public. 

On the other hand, in the later case of Hardcasfle v. Smith 
Yorkshire By. (d), it was held that a plaintiff could not recover 
where he wandered some distance from a highway and fell into 
an open pit on the defendant’s land, and it was pointed out that 
the true tost is “ whether the excavation be substantially adjoin- 
ing the way ” so as to be a danger to a person who might be 
thrown into it ** by making a false step or being affected with 
sudden giddiness”. 

(iv) a dangerous thing, such as a fire pail containing molten 
lead (a), or an unlighted vehicle (/) left unguarded on 
the highway; 

(v) a steam plough obstructing a highway and causing a 
horse to shy and run away (g), or a roller (h) or heap of 
earth (i) placed at the side of a highway with the same 
result ; 

(vi) a steam traction engine driven along the highway and 
setting fire to hayricks by sparks which escaped from 
it (&); 

(vii) a mass of snow eighteen inches thick allowed to remain 
for four days on a sloping roof overhanging a public 


(a) Fenna v. Clare, [1896] 1 Q. B. 199 ; 64 L. J. Q. B. 288. 

(b) Harrold v. Watney, [1898] 2 Q. B. 320 ; 67 L. J, Q. B. 771 ; Drake v. 
Bedfordshire County Council, [1944] 1 E. B. 620; lid L. J. K. B. 328. 

(c) Bames v. Ward, 9 0. B. 392; 19 L. J. 0. P. 196; 82 E. E. 376. 

id) 4 H. & N. 67; 28 L. J. Ex. 189; 118 E. R. 381. 

(6) Crane v. South Suburban Oas Co., [1916] IE. B. d8;86L. J. K. B. 372. 

(/) Ware v. Oarston Haulage Go., [1944] 1 E. B. 80; 118 L. J. E. B. 46. 

(fl) Harris v. Mobbs, 3 Ex. D. 268. 

(h) Wilkins v. Day, 12 Q. B. D. 110. 

(t) Brown v. Eastern and Midlands Ry., 22 Q. B. D., at p. 302 ; 58 
L. J. Q. B. 212. 

(fc) Powell V. Fall, 6 Q. B. D. 697; 49 L. J. Q. B. 428. In this case, the 
defence was that, since the use of the traction engine upon the highway was 
authorised, no action would lie in the absence of negligence. It was, however, 
held that the authority given by the statute was merely a qualified authority, 
which, unhke the authority given by the Railway Acts, preserved all Common 
Law liabilities. 
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street in ft Iftrgc city ftnd Uflble to fftll ftt Any time on the 
heftds of persons Iftwfully using the street below (J). 

The Highways Act, 1885, and other later statutes contain 
numerous provisions, which are outside the scope of this book, 
relating to obstacles, obstructions and nuisances upon or near 
highways and the fencing of quarries, pits and excavations near 
highwaySi Powers are also given to local authorities to require 
the abatement of such statutory nuisances, and the failure to 
abate them after being called upon to do so may render a 
defendant liable although he would not be liable at Common 
Law (m). 


SuB-SEcnoN 2 . — Private nuinancet, 

The right of action for a private nuisance supplements the 
right of action for trespass to land. It applies to dreumstanees in 
which, although the defendant has not trespassed upon the plain- 
tiff’s property, he has been guilty of “ a wrongful interference with 
another’s enjoyment of his land or premises by the use of land or 
premises either occupied or, in some cases, owned by himself ” (n). 

To ^vc rise to a cause of action for a private nuisance there 
must be both damnvm and injuria, that is to say, the plaintiff 
must prove that he has suffered some harm or damage and that 
it was caused by some violation of his legal rights. The mere 
fact that a person has suffered harm or damage is not sufficient to 
give him a right of action; there must be some right in the 
person damaged to immunity from the damage complained 
of ” (o). 

There are, accordingly, as we have already seen, many ways 
in wUch, although a man’s enjoyment of his property may be 
injuriously affected by the use made of his neighbour’s land, he 
will nevertheless have no remedy because there has been no 
infringement of any legal right which he possesses. One instance 
of this has already been mentioned with regard to water (p), but 
there are many others : Thus, unless a man has a right of support 
for buildings on his land he cannot complain if their support is 
withdrawn by operations on his neighbour’s land (q). Similarly, 

(/) SViifrr Woithingfon'i Ca-.h Stotet, Ltd., [19111 1 K. B. 488; 111 
Tj. J. K. H. in. 

(iin OhUii V. fimitb, 12 Q. B D. 121; 63 L. J. M. C. 26, and Hudson v. 
Wray, 1 11)17] 1 K. B. 620; 86 T,. .T. K. B. 876 

(n) Si iHi v-D< ntti Id v. O’CalliifhaH, [1910 1 A. C.. at- pn. 896. 897 ; 300 
L. J. TJ. B. 893; Read \ J. Ltjimi rf Co., Ltd., [1945] 1 K. B., at p. 286. 
fo] S( i> Itiimmi lion v Dgfait (Earl), [1916] 1 A. C., at p. 84; 86 L. J. Oh. 

Ip) Uite, p. 272. 
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i^ess he has a right to the light that comes through his window 
he caimot complain if that light is diminished or token away by 
his neighbour (r). ^d, if he is carrying on a business he c^ot 
^plam merely because his neighbour begins to carry on a 
busmess which competes with and injures his business (s) 

Mvate nuisances are of two main classes, namely (1) those 
which cause harm by a substantial interference with the enjoyment 
of pr^erty, and (2) those which cause appreciable injury to 
property (t). In occasioning either class of nuisance a p«son 
acts at his peri and is therefore liable whether or not it is due to 
neg^ce on his part. Nuisances are in most cases akin to trespass 
in that they are due to sometlmg created by or bdonging to the 
drfendant and escaping from his premises to those of the plamtiff. 
The actaon of trespass was limited to acts of the defendant or his 
cattle but the escape of deleterious matter belonging to him was 
treated as analogous to the escape of cattle («), and grounded an 
action for any nuisance thereby caused. 


1. Tte first dass of cases consists prindpally of nuisances 
arising from such matters as noise, smoke or arwAii , 

n^auMs of this character the rights of the plaintifl are 
quaMed by the rights of the defendant to use his premises in an 
OTdinary and reasonable manner, and so long as the defendant 
does this there is no injuria. Hence “there are always two 
things to be considered, the right of the plaintiff and the right of 
the defendant” (w); the affairs of life cannot be carriri on 
without mutual sacrifices of comfort and “ the law must regard 
the principle of mutual adjustment ” (a). 

If a defendant is merdy using his house for ordinary purposes 
there is nothing that can be regarded in law as a nuisance («). So 
“ if my neighbour builds a house against a party-waD, next'to my 
own, and I hear through the wall more than is agreeaUe to me 
of the sounds from his nursery or his music-romn, it does not follow 
(even if I am nervoudy sensitive or in infirm health) that I can 
bring an action or obtain an injunction. Such things, to nff«»n d 
against the law, must be done in a maimer which beyond fair 


(r) Po8t, p. 867. 

(») Hemmerton v. Dysart (Earl), u6i supra. 

ft) St. Helsns SmelUng Co. v. Tipping, 11 H. L, 0. 641; 86 L. J. Q. B 66 
See also Fay v. Prenttoe, 1 0. B. 828; 14 L. J. C. P. 288 ^ 

(«.) ^ Tenant v. Goldwin, 1 Sali. 860; Rglands v. meteher, h. R. 8H. L, 
flt p. 340. ** 

( 10 ) BaU V. Roy, L. R. 8 Ch. 467, at p. 469. 

(S') Caoey v. Leibitter, 18 0. B. (n.s.), at p. 476 ; 82 L. 7. 0. P. 104 
(y) BoIZ T. Roy (vhi supra). 
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controversy ought to be regarded as excessive and unreason- 
able®* («). 

In this class of cases the plaintiff must therefore prove that he 
has been subjected to ** sensible discomfort and annoyance (a), 
regard being had “ to the habits and requirements of ordinary 
people ” (b) and to the character of the locality (c). 

Thus “ a dweller in towns cannot expect to have as pure air, 
as free from smoke, smell, or noise as if he lived in the country • • * 
and yet an excess of smoke, smell or noise may give a cause of 
action, but in each of such cases it becomes a question of degree^ 
and the question is in each case whether it amounts to a nuisance 
which will give a right of action ®® (d). 

But the law also takes into consideration both the duration and 
the object of that which is said to constitute the nuisance. Thus, 
on the one hand, a mere temporary inconvenience caused by the 
execution of 'lawful works in the ordinary user of land (as, e.g., 
dust and noise caused by rebuilding operations) does not consti- 
tute a nuisance (e). 

On the other hand, noise made deliberately and maliciously for 
the purpose of annoying a neighbour may amoxmt to a nuisance. 

Thus, in the case of Christie v. Davey, the plaintiff vas a 
teacher of music and singing, the noise of which annoyed the 
defendant who, in consequence, wrote an exaggerated letter of 
complaint to the ])laintiff, and, on receiving no answer, began to 
make a series of offensive noises in his own house — such as beating 
on trays, whistling and shrieking — ^whenever the playing of music 
was ?ding on in the plaintiff’s house. The plaintiff accordingly 
brought an action for an injunction to restrain the defendant 
from making those noises, upon which the defendant counter- 
clainied for an injunction to re^-train the plaintiff from giving 
music lessons. It: was held (i) that, upon the facts, nothing done 
hy the plaintiff had gone beyond a legitimate use of his house so 
as to amount to a nuisance, but (ii) that the noises made by the 
defendant were not legitimate and that an injunction must be 
granted to restrain him from making such noises so as to vex or 
annoy the plaintiff (/). 


(') (iainif V. Fynncy, L. 11. 8 Ch., at p. 12; 42 L. J. Ch. 122. 

(а) Flnmnq v. /Tw/op, 11 A. C., at p. 697. 

(б) Colh V. Home Colonial Stores, Ltd,, [1904] A. C., at p. 209; 78 
L. J. Ch. 181. 

(0 Sfuryf^ V. Bridgman, 11 Ch. B., at p. 865; 48 L. J. Ch. 786. “What 
woiilri b. ii nhi'jncf in Bi Pquaie vnu'd not nccessanlv be so in Bermond- 
sey.” Sec also PoUue d' Alfirri v. Rtishmer, [1907] A. C! 121; 76 L. J. Ch. 
365, Hamnii rton v, Dysari \Earl), [1916] 1 A. C., at p. 86. 

(d) Cidh V. Home cf Caloninl Stores, Ltd., [1904] A. C., at p. 185. 

(0 ffanivni v. Southuark, itc.. Water Co, [1891] 2 Ch., at pp. 413, 414; 
60 fj. J. Ch. 630; 61 L. T. 86 J; Hammerton v. Dysart (Earl) (uhi supra). 
Compare he '-iinilar rule as to public nuisances, ante, p. 338. 

(/) [1893] 1 Ch. 316; C‘2 L. J. Ch. 139. It was, however, suggested by the 
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Again, in Roily wood SiHer Fox Farm, Ud. v. Emmett, the 
plaintiff was the owner of premises upon which he bred silver 
foxes. During the breeding season the vixens are extremely 
nervous and any loud unusu^ noise is likely to put them off 
mating for the season or to bring about a miscarriage or to cause 
them to kill or eat their young. The defendant having quarrell^ 
with the plaintiff, maliciously caused his son to discharge guns 
as near as possible to the plaintiff’s breeding pens for the purpose, 
as was found, of frightening the vixens. As a result the plaintiff 
sustained serious damage. Held, that the plaintiff was entitled 
to damages and an injunction (p). 

The acts of two or more persons acting independently of one 
another may in the aggregate constitute a nuisance, for which 
each is severally liable. 

Thus, in Lamb ton y. Mellish & Cox (h), the plaintiff was the 
owner of a house adjoining a common upon which, during the 
summer months, a large number of excursionists congregated. The 
defendants were the rival owners of organs used in connection with 
merry-go-rounds in such a way that the total noise was a nuisance. 
Reid, that, although the total noise caused by each defendant’s 
unaided efforts might not amount to a nuisance, each was never- 
theless ’’ amenable to the remedy against the aggregate cause of 
complaint”. 

2. In the second class of cases, a very different consideration 
arises. The principle that persons living in society must submit 
to that amount of discomfort and annoyance which is caused by 
the legitimate user of their ndghbour’s property does not apply 
to circumstances the result of which is sensible injury to their 
own property; and if a defendant so uses his property as to 
cause such injury, it is no answer to say that it was caused by 
legitimate user (i). Instances of this class of injury are — 

(i) damage to the plaintiff’s trees, shrubs, fruit and herbage 
through fumes from the works of a copper smelting 
company (k); 

(ii) damage caused by a stove in the defendant’s house 
which rendered a cellar in the house of the plaintiff, who 
who was an hotel-keeper, unfit for keeping wine (1); 


Court that the playing in the plaintiff’s house should cease at 11 p.m., or as 
soon as possible afterwards. 

(g) [1936] 2 K. B. 468; following KeehU v. Hickeringill, 11 Mod. 74. 

(h) [1894] 8 Ch. 163; 63 L. J. (&. 929. 

(i) St Helens Smelting Co. v. Tipping, 11 H. L. G. 642, at p. 660; 35 
L. ,T. Q. B. 66; 12 D. T. 776 

(7f) St, Helens Smelting Co, v. Tipping {uhi supra), 

(I) Reinhardt v. Mentasti, 42 Ch. D. 686; 68 Ij. J. Ch. 787. 
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(iii) injury to the plaintiff*s well by the esc&pe of sewege 
from the defendant’s land (m) ; 

(iv) damage to the plaintiff’s crops through the overhanging 
trees of the defendant (n), or to the plaintiff’s house 
through roots of his neighbour’s trees burrowing under 
it (o). 

But, in order to establish his case, the plaintiff must show 
that he has suffered damage which is (i) substantial, i.e., such 
as does not depend upon minute scientific tests, but can be 
shown by a plain witness to a plain common juryman”; and 
(ii) which is actual and not merely “ contingent, prospective or 
remote ” (p). 

And, where the defendant does something which is not in 
itself noxious and would not injure any ordinary trade or pro- 
perty, he is not liable as for a nuisance because he causes injury 
to something which is peculiarly sensitive (q). 

Many nuisances of this class may also fall vritbin the rule in 
Bylanda v. Fletcher, which will be discussed later. 

A nuisance is none the less a nuisance because is existed 
before the plaintiff was living in the neighbourhood (r). Where, 
however, a locality has for a long time been devoted to noisy 
os offensive trades or businesses, neither an indictment (s) nor an 
action (t) will lie unless there is such an increase of annoyance 
and inconvenience as is unjustifiable, having regard to the local 
standard. 

Who may sue and be sued for a nuisance. — For a private 
nuisance, as f(» a trespass, an action can be maintained by any- 
one in possession of the land or premises whose enjo3rment is 
affected by the nuisance, however small his interest (ii), but not 


(m) Ballard y. Tomltruon, 29 Cb. D. 113 ; 54 L. J. Cb. 464. 

W Smith y. Giddy, [19041 3 K. B. 448 ; 73 L. J. K. B. 894. 

(o) Butler v. Standard Telephones, ete.. Ltd., [19041 1 K. B. 399; 109 
fj. J. K . B. 238. 

ip) Salem v. North Braneepeth Coal Co , L. B. 9 Cb. 706 ; 44 L. T. CSb. 
119; 31 L. T. 151. 

(q) Robimcm y. Kihert, 11 Cb. D. 88; 68 L. J. Cb. 392. 

U\ BItst V. Hall, 4 Bmg. N. C. 183; 7 L. J. C. P. 182; 44 E. R. 697 
'* 'Whether the man wont to the nuisance or the nuisance came to the man, 
the npthts are the same” : FUminq v. Hislop, 11 A. C., at p. 697. 

(») R. y. Watts, M. Si M. 281 ; and lee R. v. Ncmlle, Peake 91 ; 3 R. R. 662. 
{() PoUue if Alfien, Ltd. v. Riithmer, [1907] A. C. 121; 76 L. J. Cb. 866. 
(u) See Jones v. Chappell. L. R. 20 Eq. 689 : 44 L. J. Cb. 668. 
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by a mare licensee with no proprietary or possessory interest 
such aSf e.g.y the wife of the occupier (ik). A reversioner can) 
however) sue in respect of a nuisance which causes injury of a 
p^manent character but not in respect of a teuporary 
nuisance (y). 

The owner of land or premises is liable if he has let them 
with a nuisance on them (a) or with authority to do something 
likely to cause a nuisance (b). 

The occupier of land or premises is liable for a nuisance 
ftvigting thereon if it is created or authorised by him or if he has 
“ continued or adopted ” it by failing, without undue delay, to 
remedy it when he became aware of it or with reascmable care 
should have become aware of it : with regard to this liability 
there is no difference between public and private nuisances (c). 

In the case of a public nuisance caused by non-repair of the 
premises the occupier of the premises is liable whether csr not 
he knows or ought to have known of it and whether or nob the 
owner of the premises is also liable; the owner is also equally 
liable if he has covenanted to do the repairs or has reserved the 
right to enter and do them (d). 

Section 2. — Nuisances within Rylands v. Fletcher (e) 

In this case the defendant constructed a reservoir <«i his land 
in ignorance of the fact that there existed under it old mine 
workings connected with the plcdntiff’s colliery. When the 
reservoir was filled the water flowed into the plaintiff’s colliery. 
The defendant contended that he was not liable in the absence 
of negligence but it was held that his liability for the nuisance 
caused by the escape of the water (jF) was absolute and indepen- 
d&at of negligence. “ If a person brings or accumulates on his 


W Malone v. Laskey, [1907] 2 K. B. 141- 76 L. J. K. B. 1184; Cvnard v 
intifyre. Ltd., [1938] 1 E. B. 551. 

(y) Simpeon v. Savage, I 0. B. (n.s.] 317; 26 L. 7. 0. P. SO; 107 B. E. 
688; Mumford v. Oxford, etc.. By., 1 H. & K'. 34 , 25 L. 7. Ex. 26S; 108 B. B. 
439; Jones v. Llanrtost Urban District Coitneil, [1911] 1 Ch. 893 ; 80 Ij. 7. Ch. 
146. 

(a) B. V. Pedley, 1 Ad. & B. 822. 

(b) Harris v. James, 46 L. 7. Q. 6. 516; see Also Jenkins v. Jaekson, 40 
Oh. D, 71. 

(e) Sedley-Denfield v. O’Callaghan, [1940] A. C. 881; 109 L. 7. E. B. 893 
Previewing the authorities). 

(d) Wrings v. Cohen, [1940] 1 E. B. 229; 109 L. 7. E. B. 227 (reviewing 
the anthorities). 

(e) L. B. 8 H. L. 880 ; 87 L. 7. Ex. 161. 

(f) “The nuisance is ... on the water escaping''; Fletcher v. Byland*, 
8 Ex., at n. 789. 
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land anything which if it should escape, may cause damage to 
his neighbour, he does so at his peril ” (g). The general rule was 
thus stated by Blackburn, J., ** The person whose grass or com 
is eaten down by the escaping cattle of his neighbour at whose 
mini, is flooded by the water from his neighbour’s reservoir, car 
whose cellar is invaded by the filth of his neighbour’s privy, 
or whose habitation is made unhealthy by the fumes and 
poisonous vapours of his neighbour’s alkali works, is damnified 
without any fa\ilt of his own, and it seems but reasonable and 
just that the neighbour who has brought something on his own 
property which was not natuTtHly there, harmless to others so 
Irmg as it is confined to his own property, but which he knows 
to be mischie\'ous if it gets on bis neighbour’s, should be obliged 
to Tnnkft good the damage which occurs if he does not succeed 
in confining it to his own property. . . . And this we think to be 
established to be the law whether the things so brought be 
beasts or water or filth or stenches ” (h). 

This principle has been applied in many cases — e.g., 

to the escape of water which had accumulated in a cdlar 
dug by the defendant (0, 

to the escape of fire (k), electricity (Z), and sewage (m), 
to yew trees planted by the defendant and jnrojecting 
over adjoining property so that they poisoned cattle that 
ate the leaves (»), 

to decayed strands of a wire fence which were allowed 
to fall into adjoining pasture and were swallowed by cattle 
grazing there (o), 

to colliery refuse (p), 

to damage caused to neighbouring property by an 


(g) L. K. 8 H. L., at p. 340. 

(h) L. B. 1 Bx., at p, 380; affirmed by Lord Cairns, L. B. 8 H. L., at 
p. m 

(0 Siwir V. Whitehead, 87 Ch. D. 688 ; 58 L. J. Ch. 886. 

(Av Joiifs V. Fctlimog By., h. E. 8 Q. B. 738 ; 87 L. J. Q. B. 214; 18 
L. T. 903, 

(i) National Telephone Co. v. Baher, [1893] 2 Ch, 186; 62 L. J. Ch. 609: 
Eastern, etc , Co, v. Cape Toirn, etc., Vo., [1^] A. C. 881. 

(m) Humphrin v. Cousins, 2 C. P. D. 289; 46 L. J. C. P. 488; Ballard v. 
Tomlinson, 29 Ch. D. 113; 64 L. J. Ch. 484; Jones v. Llanrtost Urban 
Coitneil, 11911] 1 Ch. 893 ; 60 L. J. Ch. 145. 

(») Croirhursi v. 4mersham Burial Board, 4 Ex. D. 6; 48 L. J. Ex. 109. 
(o] Firth V. BoicUng Iron Co., 3 C. P. D. 254: 47 L. J. C. P. 368; following 
Humphries v. Cousins (uhi supra). 

(p» .itt.-Gen. V. Cory Bios. S Co., [1921] 1 A. C. 621; 90 L. J. Ch. 221. 


NUISANCES WITHIN BYLANDS U. FLETCHER 


847 


explosion on the defendants’ land of explosives there stored 
by them (g), 

to vibrations set up by building operations on the defen- 
dant’s land and causing damage to adjoining property (t). 

But, for the rule to apply thare must be an “ escape ” from 
the premises of the defendant to the premises of the plaintiff. 
So, in Read v. J. Lyons Co* Ltd. (s) it was held not to apply 
where an inspector of munitions while on the premises of the 
respondents in the course of his duties was injured by the 
explosion of a shell. 

The rule applies not only where the defendant has brought 
upon his land that which has escaped and done mischief, but 
where, though he did not in the first instance bring it upon his 
land, he has by any artificial means accumulated it there — as, 
for example, where the defendant raised on his land a large 
mound of earth and rubble, which collected and accumulated 
water and caused it to flow into the plaintiff’s land in a manner 
in which it would not have done but for the artificial erection 
on the defendant’s land (t). 

But the rule does not apply unless the defendant has used 
his land for a nonrnatural use, for the purpose of introducing 
into it or collecting upon it that which in its natural condition 
was not in or upon it or so collected upon it ” (w). 

A landowner is not therefore liable if, as a result of the 
natural user of his land, water which naturally exists or 
accumulates there flows by gravitation into his neighbour’s land. 

Thus, in the case of Smith v. Kenrich (a), the owner of a coal 
mine on the higher level worked out the whole of his coal, leaving 
no barrier between his mine and the miiie on the lower level, so 
that water percolating through the upper mine flowed into the 


(q) Rainham, etc., Works, Ltd. v. Belvedere, etc., Co., [1921] 2 A. C. 
465; 90 L. J. K. B. 1252. 

(r) Hoare d Co. v. MeAlpine, [1923] 1 Oh. 167 ; 92 L. J. Oh. 81. It has 
also been applied where the defendant allowed caravan dwellers to camp upon 
his property whence they “ escaped *’ and through their offensive and unsanitary 
habits became a nuisance to the neighbourhood : Att-Oen. v. Corke, [1933] 
Ch. 89; 102 L. J. Ch. 30. The ground of ^is decision appears to be that 
caravan dwellers constitute a class of persons likely to do the things complained 
of. 

(s) [1947] A. C. 156; [1947] L. J. E. The expression “premises of 

the defendant “ includes premises over which the defendant was in control 
when the escape occurred, eee North Western Utilities, Ltd. v. London 
Guarantee d Accident Co., [1936] A. 0. 108, where it was held to include 
ga <4 mains laid by the defendants in the streets of a city in the exercise of a 
franchise to do so. . ^ ^ 

it) Hurdman v. North Eastern Ry., 3 C. P. D. 168; 47 L. J. C. P. 368. 

(«) Rylands v. Fletcher, Jj. E. 3 H. L., at p, 339. 

(fl) 7 C. B. 615 ; 18 L. J. C. P. 172. 
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lower mine. It was hold that the owner of the lower mine had 
no ground of complaint, the defendant having a right to remove 
all his coal and the damage to the plaintiff being caused by the 
natural percolation of water from the upper strata, against which 
the defendant was not bound to protect the plaintiff. 

But, in the case of Baird v. Williamaon (b), where the defen- 
dant altered the condition of his land by pumping water from 
the lower levels of his mine to the upper levels, whence it flowed 
into the plaintiff’s mine, it was held that he had no right thus to 
interfere with the gravitation of the water. 

So also it has been held that a defendant is not liable 

for the escape of thistle seeds growing naturally on his 
land (0)5 

for the tall of rocks from his land as a result of natural 
causes^ such as weathering (d)? 

for the escape of wild rabbits (e). 

Nor does the principle apply — 

i. Where the cause of its escape was the act of God or the 

King’s enemies (/), or the malicious act of a third 
person (g). 

So, in Xiehoh v. Mmaland (/), the defendant was 
held not liable for damage caused by water which over- 
flowed from artificially made pools on his land, the flood 
being the effect of an extraordinary act of nature which 
she could not anticipate ”. 

ii. Where the escaping matter is brought or kept upon the 
defendant’s land by the consent of the plaintiff, as, 
e.g., where water is kept by a landlord in a cistern for 
the benefit of himsdf and a tenant occupying the same 
premises or is supplied by a landlord to premises for 

(b) IB 0. B. (u.s.) 376; 33 L. J. C. P. 101; 9 L. T. 412. This and the pre- 
ceding case are compared and discussed in Rylands v. Fletcher and form the 
basis of the judgment. Another pair of cases in the first of which the defence 
of natural user succeeded, and in the second of which it failed, is Wilson v. 
Waddell, 2 A. C. 95, and FletcJu r v. Smith, 2 A. C. 781; 47 L. J. Ex. 4. 

(c) Giles V. Walker, 24 Q. B. D. 656; 69 L. J. Q. B. 416. See aho Wilson 
V. Newberry, L. E. 7 Q. B. 31; 41 L. J. Q. B. 31. 

(d) Pontaidaire Rural Council v. Moore Gwyn, [19291 1 Ch. 666; 98 L. J. 
rh. 242; 141 L. T. 23; 45 T. L. E. 276. 

(r) Boulston's Case (1697), 6 Co. Eep. I04b. This case was followed in 
Sicarn v. Prentice Brothers, Ltd., [1919] 1 K. B. 394; 88 L, J. K. B. 422, in 
which the defendant, a bone-manure manufacturer, was held not liable for 
damage caused by rats, which were attracted by the bones, and, in going to 
and from his premises, crossed the plaintiff’s land and ate his com. But an 
action may be maintained against any person who collects animals upon bis 
land BO as to injure his neighbour’s crops (Farrer v. Nelson, 16 Q. B. D., at 
p. 260 ; 64 L. J. Q. B. 886). 

(f) Nichols V. Marsland, 2 Ex. D. 1; 46 L. J. Ex. 174. 

fj7) Rickards v. Lothian, [1913] A. 0. at p. 278; 82 L. J. P. 0. 142. 
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the coHUHon benefit of several tenants* In such cases 
the tenant and^ in the latter case^ each tenant con- 
sents to the presence ... of the installed water system 
mth all its advantages or disadvantages This prin- 
ciple applies whether or not the water is so kept or 
supplied for ordinary domestic purposes or for extra- 
ordinary purposes, as in the case of a sprinkler system 
installed as a precaution against fire and designed to 
discharge large quantities of water (h). 

But although a person is not liable for the mere escape of some- 
thing which he did not bring on his land, he will be liable if he 
actively transfers to his neighbour a mischievous substance which 
has collected on his land. Thus, where a quantity of rainwater 
accumulated against a railway embankment and the railway com- 
pany, in order to protect the embankment, cut a trench through 


{h) Peters v. Prince of Wales Theatre (Birmingham), Ltd., [1943] 3 K. B. 
73 (reviewing the authorities). 

It has been suggested in some cases that, even where things have been 
artificially brought or collected upon the defendant’s land, he is not liable under 
the principle ol Rylands v. Fletcher if he is only putting hia land to a 
** natural ” or “ ordinary use 

Thus in Rickards v. Lothian, the defendant was the lessee of premises which 
he let to sub-tenants. One of these sub-tenants suifered damage through the 
overflow of water from an ordinary domestic tap by the malicinns act of a third 
person. Held, that (apart from the fact that the damage uas so caused) the 
defendant was not liable at all under tibe rule in Rylands v. Fletcher because, 
in having on his premises such a water supply, he was only using them in an 
ordinary and proper maxmer. 

Such user it not, however, the same ab the “natural user” of Rylands v. 
Fletcher, There is no trace of this in the judgment of Blackburn, J., in the 
Court of Exchequer, which is based simply on “ the general rule of law that 
he whose stuff it is must keep it in '* (L. H. 1 Ex., at p. 286). In the House 
oi Lords Lord Cranviorth makes no reference to natural or ordinary user. 
Lord Cairns speaks of the right of the defendant to make a natural use of the 
land but does so only to contrast it with the non-natural use of introducing 
into the land something w^hibh in its natural condition was not there (see ante, 
p. 846). The illiistration given by him and by Lord Cranworth of natural 
user is the case Smith v. Kennck and of non-natural user the case of 
Baird v. Williamson (ante, p. 848). Both are cases in which the plaintiff uas 
damaged by water flowing on to Ms premises as a result of mining operations 
by the defendant. The essential difference between these cases is that in the 
first case the damage was occasioned by the natural flow of w'ater which was 
on the defendant's land in its natural condition \ in the second case the water 
had been pumped up by the defendant and so artiflcially brought up to the level 
from which it overflowed and which it would not have reached if the defendant's 
land had been used in its natural condition. 

It may be added that, if such “ natural '* or “ ordinary '* user is a defence, 
it IS difficult to see why a defendant should be liable for the escape of his cattle, 
or in respect of a privy, the liability for which was a ratio decidendi in Rylands 
v. Fletcher (L. R. 1 Ex., at pp. 282, 283). As to such user as a defence where 
damage is caused, see also ante, p. 3t6. 
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it which transferred the water to the plaintiff^s land^ it was held 
that the company was liable for the damage so done (i). 

On the other hand, a landowner is not liable if, as a result of 
protective measures which he takes to prevent a dangerous sub- 
stance from getting on his land, it gets on to his neighbour’s land 
in greater quantities than it would otherwise have done (fe). 

Thus, in GreijvemUyn v, Hattingh (7), the defendant was 
held not liable because in driving a flight of locusts away from 
his farm he had turned their course of flight to the plaintifi's 
land. 

Finally, it must again be emphasised that the liability for 
nuisance is additional to the liability for negligence, and that any 
owner or occupier of land who executes on his land work which 
entails the risk of injury to his neighbours is bound to take every 
reasonable precaution to protect his neighbours from injury (m); 
and, in dealing with things that are likely to cause damage unless 
adequate precautions are taken, the line of demarcation between 
the proof of negligence and the proof of what is necessary to bring 
such a case within the principle of Bylands v. Fletcher is but a 
faint one (n). 

Section 2. — Interference with Natural Bights and Easements 

Every landowner has, as incidental to his rights of ownership 
over the land, certain natural rights. Thus, all riparian pro- 
prietors have by virtue of their ownership of the land through 
which the water flows, certain natural rights to enjoy the flow of 
water in the stream. 

An easement, on the other hand, is a right which the owner 
of one tenement (termed the dominant tenement) has acquired 
over another (termed the servient) tenement. It is a right 
enjoyed by the owner of the dominant tenement in respect of that 
tenement, and is a right whereby he is entitled to do some act 
upon the servient tenement, as in the case of a private right of 
way, or to compel the owner of the servient tenement to refrain 
from using it in a particular manner, as, a.g., from obstructing 

0) Whalletj v. Lancashire and Yorkshire Ru.y 13 Q. B. D. 181; 58 L. J, 
Q. B. 285. 

(k) Ante, p. 272. 

(l) [19111 A. C. 355; 80 L. J. P. C. 168. 

(m) Dodd V. Holme, 1 Ad. & El. 493; 40 E. R. 344; Bower v, Peate, 1 
Q. B. D. 321 ; 15 1j. J. Q. B. 446; Hughes v. Percival 8 A. C. 443; 52 L. J. 
Q* B. 710. 

(n) Att.-f!en. Cory Bros, .f Co.. [1921] 1 A. C., at p. S36; 90 L. J. Oh. 

921; 125 Tj. T. 98. Bee also Edwards. Ltd. v. Birminqham Naviaation, 119241 
IK. B.,otp. 357 ;93L. J. K. B. 261. J .l j 
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access of light to the dominant tenement. It is a right additional 
to the ordinary rights of ownership and can be acquired only by 
express or implied grant or reservation or by prescription. 

The only natural rights and easements that will be discussed 
are those in respect of (1) water; (2) support for land and build- 
ings; (8) light and air; (4) rights of way. Any wrongful inter- 
ference with the enio 3 nnent of these constitutes a tort analogous 
to a nuisance. 

SuB-SEcnoN 1. — PTater 

In the case of a natural stream flowing in a defined and known 
channel, whether subterranean or on the surface, every riparian 
proprietor has jure naturse, as incident to his property in the land 
through which it flows, a right, not to the flow of all the water in 
its natural state, but only “ to the flow of the water, and the 
enjoyment of it, subject to the similar rights of all the proprietors 
of the banks on each side ” (o). 

It is to be observed that, to give this right, the channel must, 
in the case of a subterranean stream, be both defined and known. 
The term “ known ** implies a knowledge gained by reasonable 
inference from observed facts in the natural or pre-existing con- 
dition of the ground, as, e.g., where a stream sinks miderground 
and subsequently emerges (p). 

Thus, in Bleachers' Assodafion, Ltd. v. Chapel-ende-Frith 
Bwral Council (q), the plaintiffs were owners of works on the 
banks of a brook, which was fed by a number of small streams, 
one of which was in turn fed by a spring. The plaintiffs daimed 
an injunction to restrain the defendants from interfering with 
the water in the spring so as to diminish the supply of water in 
the brook. The oidy evidence that the water which came to the 
spring flowed in a defined channel resulted from excavations made 
by the plaintiffs after the commencement of the action. Held 
(inter alia), that evidence derived merely from subsequent 
excavation gave the plaintiffs no cause of action. 

This right of a riparian proprietor, though limited in extent, 
is absolute in its nature, and for any infringement an action will 
lie without proof of pecuniary damage (r). Whether it has been 


(o) Ernbrey v. Owen, 6 Ex. 353, 368; 20 L. J. Ex. 212; 86 B. B. 331. See 
also Dickinson v. Grand Junction Canal Go,, 7 Ex. 282 ; 21 L. J. Ex. 241; 
Broadbent v. Ramsbotham, 11 Ex. 602 ; 26 L. J. Ex. 116 ; 106 E. E. 673. 

(p) See Bradford Corporation v. Ferrand, [1902] 2 Ch. 666 ; 71 L. J . Ch. 859. 

(q) [1933] 1 Ch. 636. 

(r) Emhrey v. Owen (ubi supra); Sampson v. Hoddinott, 1 (\ B. (n.s.), 

at p. 611; 26 L. J. C. P. 148; Att-Gen, v. Conduit Colliery Co., 1 

Q. B., at p. 311; 64 L. J. Q. B. 207; Stollmeyer v. Trinidad, etc., Petroleum 
Co., [1918] A. C., at p. 497; 87 L. J. P. C. 77. And for the violation ol this 
right an injunction is a proper remedy: [1918] A. C., at p. 497. 


332 INTEBFERENCE WITH NATUEAL BIOBTS AND EASEMENTS 


infringed is entirely a question of degree ; ** all that the law 
requires of the party by or over whose land a stream passes is, 
that he should use the water in a reasonable manner, and so as not 
to destroy, or render useless, or materially dimini sh or affect the 
application of the water by Ihe proprietors above or below on the 
stream ** (s). Every riparian proprietor has a right to what 
may be called the ordinary use of the water flowing past his land, 
for instance, to the reasonable use of the water for domestic pur- 
poses and for his cattle, and this without regard to the effect which 
such use may have in case of a deficiency upon proprietors lower 
down the stream. But, further than this, he has the right to the 
use of it for any purpose, or what may be deemed the extraordin- 
ary use of it, provided that he does not thereby interfere with the 
rights of other proprietors either above or below him ** (t). Sub- 
ject to this, he may make a reasonable use of the water for manu- 
facturing purposes (u) or may dam up a stream for the purpose 
of a mill or divert the water for the purpose of irrigation (v). 
If, however, a riparian proprietor takes water for extraordinary or 
secondary purposes, he is bound to return it to the stream 
practically undiminished in volume and with its natural 
qualities unimpaired ” (w). 

But a riparian proprietor has no right to use water for 
purposes unconnected with his riparian tenement ; thus a railway 
company which owns a few yards of land on each side of a stream 
has no right to take water for the use of its engines on all parts 
of its line (oc). 

And a riparian proprietor has no right to pollute the water 
flowing by or through his land, and for such pollution an action 
lies without proof of any actual damage, as the pollution is in 
itself an injtma (y). Moreover, even though the water is already 
polluted, any further pollution is a wrong («). 

In addition to his natural rights a riparian owner may acquire 


Eubrey v. Ousen^ 6 Ex., at pp. 370, 372; 20 L. J. Ex. 212. 

(f) \Iiher V. Oilmour, 12 Moo. P. C. 131, at p. 166; 124 E. R. 8. 

(«) Sxcindon W atencoAs Co v. Wilts, etc.. Canal Navigation Co., L. E. 7 
H. p. 704; 46 L. J. Ch. 638. 

ir) Mwer v. Cnhnour, 12 Moo. P. C., at p. 166; 124 E. E. 3; John White d 
iS.^ws X. /. 17. White, [1906] A. C., at p. 80; 76 L. J. V. C. 14. 

Iw) Young <1 Co. v. Banhit Distillery Co., [1893] A. C., at p. 696. 

(J) MeCartnuj \. Loudondcny, etc., Ry., [1904] A. C. 301; 73 L. J. P. C. 
73. 

(/,) UW Wand, 3 Ex. 718; 38 L J. Ex. 305 ; 77 E. E. 809; Hodgkmson 
\. Eunoi, 1 B. k S. 229; 32 L. .T. Q. B. 231; 129 E. E. 728; Pennington v. 
linnsop Hall Coal Co., 6 Ch. T). 769; 46 L. 1. Ch 773; Jonss v. Llanrwst 
rrhan Dntrwt Coiincil, [1911] 1 Ch. 693. 

(:> \\ ttod V. Waud (uhi supia), and sec 4tt.-Gen v. Leeds Corporation, 
L U 5 (Ml. 683; 39 L J. Ch. 711 
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further rights by prescription or by reservation or grant, including 
even a right to pollute a stream (a). But where a prescriptive 
right to pollute a stream is claimed the extent of the right must be 
measured by the amount of certain and uniform user, and any 
progressive increase in the amount of pollution prevents the 
establishment of a prescriptive right to pollute (b). And no 
prescriptive easement can be claimed to commit an act contrary 
to the provisions of the Rivers Pollution Act, 1874, because a lost 
grant cannot be presumed where such a grant would have been in 
contravention of a statute (c). 

The right to the unpolluted and uninterrupted flow of water 
in an artificial watercowse can be acquired only by a grant or by 
reservation or by preemption, but, when so acquired, it is of the 
same nature as the right in respect of a natural stream (d). In 
considering whether any right has been acquired, the matters to 
be taken into account are “ first, the character of the watercourse, 
whether it is temporary or permanent; secondly, the circum- 
stances under which it was presumably created; and thirdly, the 
mode in which it has been in fact used and enjoyed ” (e). 

The term ** temporary ” is not confined to a purpose that 
happens to last in fact for a few years only, but includes a purpose 
which is temporary in the sense that it is not meant to be a 
permanent alteration of the face of nature but a temporary 
alteration for the purpose of carrying on a particular business or 
effecting a particular object (/). So in Arkwright v. Gell (g) 
it was held that the mere fact that water pumped from mines had 
flowed over a man’s land for more than sixty years gave him no 
right to the continuance of the flow. 

As to the circumstances in which the artificial stream was 
created an important point for consideration is whether the stream 
was originally made entirely over the land of the person construct- 
ing it or whether it was also constructed over the lands of other 
persons (h). In the first class of cases no presumption arises that 


(a) See Wood v. Wand (uhi supra); Sampson v. Hoddinott (uhi supra), 
(h) Hulley v. Sthersprings Bleaching Co,, [1922] 2 Ch., ai p. 281; fll 
Ij. J. Ch. 207, and sf'e Crossley d Sons, Ltd. Lightowler, L. R. 2 Ch., at 
p i81; 36L, J. Ch. r>84. 

(c) Hulley v. Silversprmgs, etc., Bleaching Co. (uhi supia). 

(d) Baily d Co. v. Clark, Son d Morland, [1902] 1 Ch. 649 ; 71 L. J. Ch 
896 (reviewing the earlier authorities). 

(e) [1902] 1 Ch., at p. 668. 

if) Burtoujs V. Lang, [1901] 2 Ch. 502 ; 70 L. J, Ch, 607; Bartlett V 
Tottenham, [1932] 1 Ch. 114; 101 L. J. Ch. 160. 

(g) 5 M. & W. 203; 8 L. J. Bx. 201. 

(h) Sec cases cited in note (/), supra. 

w r* r 23 
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it was constructed for the benefit of anyone but the owner of the 
land on which it was made (i), and he may acquire an easement to 
discharge the water upon the land of another person without 
enabling that other person to acquire a right to its flow (fc). In 
the second class of cases the Court may infer that the stream was 
constructed for the benefit of ail the persons through whose land 
it runs and that its flow was intended to be enjoyed by all of them 
as of right (2). And where such enjoyment has lasted for a long 
time that inference ought be drawn. 

Thus, in Whatmore's, TAd. v. Stanford (m), an artificial 
stream after crossing the lands of several other persons ran 
through the land of A, a tanner, and B, a miller. A and his 
predecessors had openly and continuously used the water of the 
stream for his tannery for over 200 years and it had probably 
been used by the mill for the same time. Held, that the proper 
inference was that the stream had been constructed for the joint 
benefit of the tanner and miller and that the former was entitled 
to use it for all purposes not causing any sensible or material 
injury to the latter. 

A landowner has no rights in respect of water which percolates 
underground to bis land in no defined and known channel (n), or to 
common surface-water rising out of springy or boggy ground and 
flowing in no definite channel (o) ; if, therefore, the person who 
owns the land through which the water percolates or from which 
it rises intercepts it or drains it off, this inconvenience to his 
neighbour falls within the description of damnum absque injuria^ 
which cannot become the ground of an action ” (p). 

Thus, in Bradford Corporation v. Fichles (g), it was held 
that no action lay against the defendant for abstracting water 
which percolated through his land so as to prevent it from reach- 
ing springs from whirii the appellants had hitherto obtained a 
valuable supply of water, even though he did so with no intention 
of improving his own land, but with intent to injure tlie plaintiffs 
or to compel them to buy him out. 

And percolating water may be abstracted even though the 
result is to lower the level of the subsoil water underneath and at 

(*) Burrows V. Lang, [1901] 2 Ch., at p. 608. 

(A) Bartlett v. Tottenha^n, [1901] 2 Gh., at p. 129. 

(l) Burrows v. Lang [ubi supra) i Lewts v. Meredith, [1913] 1 Ch. 571; 82 
fj, J. Cb. 255. 

(m) [1909J 1 Ch. 127; 78 L. J. Cb. 114. 

(w) r/iatemorf v Riehaids, 7 H. L. C. 849; ‘29 L. J. Ex. 81 

(o) nausiroH v. Taylor, 11 Ex. 369 ; 25 Tj. J. Ex. 33; 105 H. R. 567. See 
also McNab v. Rohertmi, [1897] A. C. 129; 66 L. J. P. C. 27. 

(p) Acton BUnidiU, V2 M. & W.. at p. 354; 13 L. J. Ex. 289: 67 11. R. 

(g) [Ib‘J3j A. 5b7, Gl Ij. 3 Ch. 737. 
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the sides of a stream and so to diminish the quantity of water in 
the stream (r). But underground water cannot be drained away 
so as to draw off water which has actually reached a defined 
surface channel (s). 

And though a person may intercept or draw off percolating 
water he may not pollute it so as to create a nuisance (t). 

SxjB-SEcnoN 2.— Support 

For land unweighted hy buildings the owner has jure naiwm a 
right both to the lateral (u) and vertical (») support of his neigh- 
bour’s land. The right is not a right to have bis neighbour’s land 
remain in its natural state, but ** a right to have the benefit of 
support, which is inhnnged as soon as, and not tiH, damage is 
sustained in consequence of the withdrawal of that support ” (y). 
Proof of actual pecuniary loss is not, however, necessary (%). 

In Dcniey Main CoViery Co. v. Mitchell (a), which was a case 
of vertical support, the following rules were laid down : — 

1. That the owner of the surface has a natural and legal right 
to the undisturbed enjoyment of that surface in the absence of 
any binding agreement to the contrary. 

2. That the owner of the subjacent minerals may excavate and 
remove them to the utmost extent, but should exercise that right 

■ ■ _ t ^ 

(r) English v. Metropolitan Water Board, [1907] 1 K. B. 588; 75 L. J. 
E. B. 361. It haB also been held that where a man puts down a shaft in his 
own land for the purpose of pumping brine, his act is not unlawful merely 
because the brine so obtained may be the result of a dissolution of rock in his 
neighbour’s properly: Salt Vn^on, Ltd. v. Brunner, Mond d Co., [1906] 2 

K. B. 822 ; 76 L. J. K. B. 66. 

{s) Grand Junction Canal Co. v. Shugar, L. B. 6 Ch. 483, as explained in 
Jordeson v. Sutton, etc.. Gas Co., [1899] 2 Ch., at p. 251; 68 L. J. Ch. 457, 
and English v. Metropolitan Water Board (uhi supra). 

(t) Ballard v. Tornlinson, 29 Ch. D. 116; 54 L. J. Ch. 454; ante, p. 344. 

(w) Wyatt V. Harrison^ 8 B. & Ad. 871; 1 L. J. K. B. 237 ; 37 B. B. 666; 
Qayford v. Nicholls, 9 Ex. 702; 23 L. J. Ex. 206 ; 96 B. B. 926. 

(a:) Humphries v. Brogden, 12 Q. B. 789 ; 20 L. J. Q. B. 10; 76 B. B. 402. 

Li all cases where there has been a severance in title and the upper and 
lower strata arc in different hands, the surface owner is^ entitled as of common 
right to support for his property in its natural position and in its natural 
condition without interference or disturbance by, or in consequence of, mining 
operations, unless such interference or disturbance is auihorised by the instru- 
ment of severance either in express terms or by necessary impMcation *' : 
Butterhnowle Colliery Co, v. Bishop Auckland, etc., Co., [1906] A. C., at 
p. 313; 76 L. J. Ch. 641. 

iy) Dalton v. Angus, 6 A. 0., at p, 808 ; 60 L. J. Q. B. 689. « „ 

(z) Att,-Gen, v. Conduit Colliery Co., [1896] 1 Q. B., at pp. 311-313; 64 

L. J. Q. B. 207. , , . . 

(a) 11 A. C., at p. 147; 66 L. J. Q. B. 629. With regard, however, to mines 

the Common Law’ rules have been raodiffed by the Mines (Woiking facilities, 
etc.) Act, 1923. 
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SO as not to disturb the lawful enjoyineiit of the owner of the 
surface. 

8. That the excavation and removal of the minerals does not, 
per se, constitute any actionable invasion of the right of the owner 
of the surface, although subsequent events show that no adequate 
supports have been left to sustain the surface. 

4. But that, when in consequence of not leaving or providing 
sufficient supports a disturbance of the surface takes place, that 
disturbance is an invasion of the right of the owner of the surface 
and constitutes his cause of action. 

Each subsidence is therefore a fresh cause of action, and the 
Statute of Limitations runs from the date of the subsidence, not 
the date of the excavation (h). And, since the subsidence is the 
cause of action, damages cannot be claimed in respect of the risk 
of future subsidence (c). 

No duty to prevent subsidence rests on a person who has not 
taken any part in the excavation, and therefore the owner of 
minerals is not liable for a subsidence occasioned by the acts of his 
predecessor but occurring after he came into possession (d). 

In respect of buildings the right to support is an easement 
which can be acquired only by prescription or by reservation or 
grant, though, when gained, it is the same in nature and extent 
as the natural right to the support of land (e). 

The rit^ht to such support is acquired by twenty years’ enjoy- 
mont without interruption if the enjoyment is peaceable and 
without deception or concealment, and so open that it must bo 
known that some support is being enjoyed by the building (/). 

The right of support to buildings can be gained not only from 
land but also from adjoining buildings (g). And where land 
granted for the purpose of enabling a house to be built upon it a 
grant of the right of support will also be implied (h). 

And, though there is no natural right of support for buildings, 
but only for land, yet on proof that the weight of a newly 

(6) Id. 

(c) Wc^f Leigh Colliery Co, v. TunnicUife ct Hampson, Ltd., [1908] A. C. 
27; 77 L. J. f’h. 102. j 

id) Hall V. Duhe of Norfoil\ [1900] 2 Ch. 1U3; 69 L. J. Ch. 573. 

(p) Dalton V. Angm (uhi supia). 

(f) Id. See also Birmingham Corporation v. Allen, 6 Ch. D., at p. 292; 46 
L. J. Ch. G73. 

(g) Lemaitre v. Davi^, 19 Ch. D. 281; 61 L. J. Ch. 173; 46 L. T. 407. In 
such a case llu* owner ol* the servient tenement is not under any obligation to 
repair it so as to maintain the support. Sack v. Jones, [19261*1 Ch. 235; 94 
L. .T. Ch. 229. 

(h\ Rirjhij v. Bennett. 21 Ch. D. 559, 
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erected house has not contributed to the subsidence, its value 
may be recovered by way of damage consequent on the original 
inj\iry in an action against the adjoining owner who has with- 
drawn the support of the adjacent land ” (t). 

Since a landowner has no rights over percolating underground 
water, he has no right of support from such water; he has, 
therefore, no right of action if his land subsides because the 
subjacent water is drawn away by drainage operations upon 
his neighbour’s land (Ic). But this rule applies only to water, 
and not where the plaintiff is deprived of support through opera- 
tions upon adjoining land which withdraw from his land subter- 
ranean silt (1) or pitch (m). 

Sub-section 8. — Light and air 

Lf^t. — The right to the access of light to the windows of a 
house over another person’s land is an easement which can be 
acquired only by reservation or grant or by prescription. In 
this respect it differs from the right to freedom from smell and 
noise, which is a right ab initio incident to the right of property. 
But the nature of the right is in each case the same, and a 
plaintiff has not in either case a right of action unless there has 
been some substantial interference with his comfortable use and 
enjoyment of his house. A person cannot by prescription 
acquire a right to all the light that comes through his windows, 
and, if the light is obstructed, he has a right of action only when 
so much has been taken as to cause a nuisance. The test of 
nuisance is not — ^How much Hght has been taken, and is that 
miough materially to lessen the enjoyment and use of the house 
that its owner previously had? but — ^How much is left, and is 
that enough for the comfortable use and enjoyment of the 
house ? (n). The right of the plaintiff is not, however, to be tested 

(t) Att.-Oen, V. Conduit Colliery Co., [1895] 1 Q. B., al p. 812; 64 L. 3. 
Q. B. 207; 71 L. T. 777, oiling Brown v. liobine, 4 H. & N. 186; 28 L. J. Ex. 
250; 118 B. B. 882; Hamer v. Knotelei, 6 H. «; N. 454 ; 80 L. 3. Ex. 102; 128 
R R 622. 

' (ft) Poppletoell V. Hodhinaon, L. R. 4 Ex. 248; 38 L. J. Ex. 126. 

(Z) Jordeson v. Sutton, etc., Gas Co., [1899] 2 Ch. 2J7; 68 L. J, Ch. 467. 

(m) Trinidad Asphalt Co. v. Anibard, [1899] A. C. 694 ; 68 L. J. P. C. 114. 

(n) The above paragraph is a summary of the judgment in Higgms v. Betts, 
[1906] 2 Ch. 210; 74 L. J. Ch. 621; 92 L. T. 860; 21 T. L. R. 652, explaining 
the leading case of Colls v. Home tt Colonial Stores, Ltd., [1904] A. C. 179; 73 
L. J. Oh. 484; 90 L. T. 687 ; 20 T. L. R. 206, by which the rule as above 
stated was settled by the House of Lords. See also Kine v. Jolly, [1907] 
A. C. 1; 76 L. J. Ch. 1; Litchfield-^Speer v. Queen Anne's Gate Syndicate, 
[1919] 1 Ch., at p. 411; Semon d Co. v. Bradford Corporation, [1922] 2 Ch. 737; 
91 L. J. Ch. 602. 
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by reference to the general standard of light in the district5 but 
is a right to have adequate light according to ordinary stan- 
dards (o) ; nor is his right limited by the use to which bis 
{premises have been put in the j>ast (p). 

A right to light can be acqrared under the Prescription Act, 
1882, only in respect oi windows or apertures in the nature of 
windows, and not to an aperture in the nature of a doorway (g). 

Air.— The right to the access of air can also be acquired only 
by reservation or grant or by prescription (r). But it can be 
acquired only in respect of the access of air through some d^Bned 
chaimel or aperture (s). 

SuB-SEcnoN 4 . — Private rights of way 

A private right of way may be either general or limited in 
some particular maimer, as, e.g,, in respect of the traffic by 
which, or the purposes for which, or the times at which, it may 
be used. . 

It may exist either by express or implied grant ox 
reservation (f), or by prescription. 

Where it exists by implied grant or reservation its existence 
depends upon the construction of the instrument creating it, 
and that construction, subject to the rule that a grant must be 
construed most strongly against the grantor, depends upon the 
ciicumstances suxroimding the execution of the instrument (u). 

Where it exists by implied grant or reservation its existence 
and extent depend in general upon the presumed intention of the 
parties with reference to the manner or purposes in and for which 
land granted or retained by the grantor is to be used (os). 

But an implication of the grant or reservation of a way of 
necessity always arises where there is no means of access to the 
land granted or retained except through land retained or 

(o) Horton’t Estate, Ltd. v. James BeatUe, Ltd., [1927] 1 Ch. 76; 96 L. J. 
S* B* 16. 

(p) Pnec V. HildOeh, [1980] 1 Oh. 600 ; 99 L. J. Ch. 299. 

(?) LpvfI V Gat Light, etc., Co., [1919] 1 Ch. 24; 88 L. J. Ch. 12; 119 
L. T. 761. 

(r) Cable v. Biyant, [1908] 1 Ch. 269; 77 L. J. Ch. 78. 

(«) Webb V. Bird, 13 C. B. (h.s.) 841; 81 L. J. C. P. 886; 184 E. K. 766; 
Bryant v. Lefever, 4 C. P. D. 173; 48 L J. 0. P. 880; Bass v. Gregory, 36 
Q. B. B. 481 : 69 L J. Q. B. 674. ® ' 

(t) See, e.g, Thomas v. Owen, 20 Q. B. D. 226 ; 67 L. J. Q. B. 198; 68 L. T. 
162 : Ilantford x. Jago, [1921] 1 Ch. 322 ; 90 L. J. Ch. 129 ; Aldridge v. Wnght, 
[1929] 2 K. B 117; 98 L. J. K. B. 682. 

(tt) Williams V. James, B. E. 2 0. P. 377; 86 L. J. C P, 266; Cannon v. 
Villart, 8 Ch. B. 413; 47 U. .7. Ch. 697. 

(r) Hansford v. Jago, [1921] 1 Ch., at p. 833. 
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granted by the grants (y). This right, hotrever, exists only for 
the purpose of enabling the owner of the dominant tenement to 
enjoy it in the condition in which it was at the time of the grant 
or reservation (»), or in the manner in which it was intended by 
the parties to be used (o), and ceases if at any subsequent time 
the owner of the dominant tenement acquires a method of 
reaching it without passing over the servient tenement (b). 

Where a right of way has been acquired by prescription, its 
nature and extent are Ihnited by the way in which it was used 
daring its acquisition (c). 

Every right of way must be capable of identification and must 
therefore have a terminus a quo and a terminus ad quern, but it 
is not essential that there should be a beaten track between its 
termini, and the precise line which a person must follow m exer- 
cising a right of way need not always be the same (d). 

A right of way must be cozmected with the enjoyment of the 
dominant tenement (e) and may be used only for the purposes 
of that tenement (/). And, subject in the case of a right created 
by express grant to the terms of the grant, the mode of enjoy- 
ment of the dominant tenement and the purposes for which it is 
used cannot be altered in such a way as to impose any additional 
burden on the servient tenement (g). But a right of way 
expressly granted for general purposes is not restricted to access 
to the land for the purposes which were required at the date of 
the grant (h). 

An action in the nature of an action of nuisance lies for any 
obstruction of a right of way which constitutes a substantial 
interference with the reasonable enjoyment of the right (t). 

(y) Holmet V. Oonng, 3 Bing. 76; 2 L. J. (o.s.) C. P. 184; PmnmgUm t. 
Gdlland, 9 Bx. 1 ; 23 L. J. Bx. 348 ; 23 L. T. (o s.) 41 ; Oayford v. Mogait, 
L. B. 4 Ch. 188; London Corporation v. Biggt, IS Oh. J3. 798 ; 49 L J. Oh. 397. 

(«) London Corporation v. Riggs («i« supra). 

(a) Serff v. Aoton Local Board, 81 Cb. D. 679 ; 65 L. 3. Oh. 669. 

(b) Holmes v. Coring (ubt supra); Pearson v. Spencer, 8 B. & S., at p. 767. 

(e) Williams v. James (ubt supra) ; Cnited Land Co. v. Great Eastern By., 

L. B. 10 Oh. 686 ; 44 L. J. Oh. 686 ; 88 L. T. 292. 

(d) Harrison v. Jago, [1921] 1 Oh., at p. 340; and soe Wimbledon, etc., 
Conseioators v. Dixon, 1 Ch. D. 862 ; 46 L. 3. Ch. 363. 

(s) Aekroyd v. Smith, 10 0. B. 164; 19 L. J. Q. B. 816 ; 84 B. B. 607 ; BaiUg 

V. Stephens, 12 0. B. (n.b.), at p. 116; 81 L. J. 0. P. 326. 

(/) Skull V. Glemster, 16 0. B. (k.b.) SL; 88 L. J. 0. P. 186; 9 L. T. 768. 

(g) Williams v. James (ubi supra); Wirhbledon, etc., Consenaiors v. Dixon 
(ubt supra ) ; Harris v. Flower, 74 L. 3. Ch. 137 ; 91 L. T. 816. 

(h) White V. Grand Hotel, Eastbourne, Ltd., [1918] 1 Oh. 118; and see 
Fineh v. Great Western By., 6 Bx. D. 264; and Sketehley v. Berger, 69 L. T. 
764. 

(t) Thorpe v. BrumfiU, L. B. 8 Ch. 660; SkHchley v. Berger (ubt supro); 
Pettey v. Parsons, [1914] 3 Ch. 663 ; 84 L. J. Ch. 81. As to the abatement o! 
an obstruction, see Lane t. Capsey, [1891] 8 Ch. 411. 
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CHAPTER IV 
NEGLIGENCE 

Tbs subject-matter of the t^o previous chapters has consisted 
mainly of TTTOugs which Constitute a violation of absolute rights. 

The present chapter is concerned with cases in which both the 
plaintiff and the defendant have limited or qualified rights and 
the plaintiff has suffered damage through the negligence of the 
defendant in circumstances iu which he owed a duty to the plain- 
tiff to avoid causing such damage. 

Thus, as has already been pointed out, a person using a high- 
way has not an absolute right to be immune from any injmy 
caused to him by other persons using the highway, but he has a 
right qualified by their equal rights. He is therefore subject to 
all “necessary and inevitable risks” (a) attendant upon the 
ordinary user of the highway. But he is entitled to be indemnified 
against damage caused to him by other users of the highway 
through their failure to use reasonable care to avoid injury to him. 
The cases in which an action of negligence lies fall into two main 
classes, namely — 

(i) those in which the defendant was merely under a duty 
to take reasonable care ; 

{ii) those in which the extent of the duty and the care are 
specifically defined by rules of law. 

The first section of this chapter deals with the general con- 
ditions for the maintenance of an action of negligence and with the 
cases in which the duty of the defendant is merely to take reason- 
able care. The second section contains some of the most 
important classes of cases in which the duty of the defendant has 
been specifically defined. 

Section 1. — General conditions for the mainterumce of an action 

of negligence 

A. What must he proved by the plaintiff. — When a plaintiff 
claims damages for injury caused by the defendant’s negligence 
the burden lies upon him of establishing — 

(1) that the defendant was under a duty not to be negligent 

towards him, and 

(2) that that duty was broken, and 


(o) TiUett V. Ward, 10 Q. B. D.. at p 20; 52 L. J. Q. B. 61. 
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(8) that the inji^ or damage of which he complaios was 
wholly or in part a consequence of the defendant’s 
negligence (b). 

1 . The defendant must have been under a duty to use oaze 
to avoid injury to the plai ntif f. — “ The law takes no cognisance 
of carelessness in the abstract. It concerns itself only where there 
is a duty to take care and where failure in that duty has caused 
damage ’* (c). 

And there must have been a duty to the plaintiff: “the 
question of liability for negligence cannot arise at all until it is 
established that the man who was negligent owed some duty to 
the person who seeks to make him liable for his ... a 

man is entitled to be as negligent as he pleases towards the whole 
world if he owes no duty to them ” (d). 

Whether in any particular circumstances there is any duty of 
taking care and how far it goes are questions of law (e), and the 
nature and extent of the duty varies in different dasses of cases. 
It may be created dther by physical proximity or proximity of 
relationship, i.e., such a close and direct relationship that the 
act complained of directly affects a person whom the person 
alleged to be bound to take care would know would be directly 
affected by his careless act ” (/). 

The foregoing principles are illustrated by the following 
eases ; — 

1. Absence of physical proximiiij. In Bovihill v. Young (g), 
a motor cyclist, while driving at an oxcossive speed, collided with 
a motor car. The plamlifi, who was standing at a distance of 
about 45 feet, heard, though she did not see, ihe collision and 
suffered a severe nervous shock as a result of which she was for 
some time prevented from carrying on her bnsinoss. It 
was held by the House of Lords that the motor cyclist, although 
guilty of nogligence as regards the owner of the motor car, was 
not guilty of negligence towards the plaintiff. “The duty to 
take care is the duty to avoid doing or omitting to do anything 
the doing or omitting to do which may have as its reasonable and 
probable cause injury to others, and the duly is owed to those 
to whom injury may reasonably be anticipated if the duty is not 
observed ” (h). The cyclist could not reasonably anticipate in- 
jury to a pei-son who was so Car outside the range of the collision. 

(b) See Olasgow Cotporatton v. Mutr, [IStSl A. C., al p. 460. 

(c) Donoghuc v. Stevenson, [1982] A. C., at p. 618; 101 L. J. P. C. 119. 

(d) Le Ltevre v. Go«/i, [1898] 1 Q. B., at p. 497 ; 62 L. J. Q. B. 858. 

(«) Butler v. Fife Coal Co., [1912] A. C., at p. 619; 81 L. J. P. C. 9. 

(ft Donoghue v. Stevenson, [1982] A. C., at p. 681; 101 L. J. P. C. 119. 

(gl [1948] A. C. 92. 

Ot) [1948] A. C., at p. 134. 
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2. Absence of of relationship. In the case of Le 

Lievre v. Oould (?) A from time to time advanced money to B, 
who was a builder, upon the faith of certificates given by the 
defendant, a surveyor employed by B, as to the progress of the 
buildings upon the security of which the money was lent. Through 
the negligence of the surveyor the certificate contained inaccurate 
statements as to the progress of the works. It was held that there 
was no relationship between A and the defendant which could 
make the latter liable for the results of his negligence. 

In tlie case of Cavalier v. Fope (h)j a landlord let an un- 
furnished house in a dilapidated condition but subsequently con- 
tracted with the tenant that he would repair it. He failed to do 
so, and, through the want of repair, the tonant^s wife fell 
through the flooring and was injured. It was h^d that she had 
no common law right of action against the landlord for, apart 
from contract, ho was under no duty to repair, and the only duly 
created by the contract was towards the tenant. 

3. Bxistence of proximity of relationship. In Donoghue v. 
Stevenson (1), the appellant' claimed damages for injuries which 
she had suffered by drinking ginger beer manufactured by the 
respondents and containing a decomposed snail. She alleged — 

(i) that the bottle was purchased for her by a friend from 
a retailer; 

(ii) that it was made of opaque glass and that she had no 
reason to suspect that it contained a snail ; 

(iii) that when she had drunk some of the ginger beer the 
snail floated out of the bottle and that, as a result of 
the sight of it and of the impurities in the beer whidh 
she had drunk, she suffered from shock and gastro* 
enteritis ; 

(iv) that the ginger beer was manufactured by the respon- 
dents for sale to the public, bottled by them and 
sealed by a metal cap ; 

(v) that it was the duty of the respondents to provide a 
system of working which would not allow snails to exist 
in their bottles and to provide an efficient system of 
inspecting bottles before they were filled, and that they 
had failed in these duties and had so caused the 
accident. 

It was held that these allegations disclosed a good cause of 
action, the appellant being in such a proximate relationship to 
the manufacturers that a duty to take care was imposed upon 
the latter, this proximate relationship resting on the fact that 
until the defect had caused the mischief it could not be detected 
by any examination that was reasonably possible (m). 

The actual decision in this case is merely that when a manu- 
facturer soils Ills products in such a form as to show that he 
intends them to i*i»ach the consumer in the form in which they 


(i) [1R93] 1 g. r., 491 ; 62 T.. J. Q. B. 363. 

(k) riOOei A. C. 12S; 75 L. J. K. R. 609. 

(/) [1932] A. C. 602; 101 L. J. P. C. 119. 

im) That is to say, “ jxissiblc " in a commercial sense, see Hamilton v. 
C. A. Daw, [19*11] 2 K. R.. at p. 376. 
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left him, with no reasonable possibility that any intermediate 
ez&xuiiiatioxL will b© naade, he owes a duty to the consumer to take 
reasonable care in their preparation so as to avoid injury to him. 
The decision is not based upon the ground that the article in 
question was “per se dangerous or one which was known by the 
defendant to be dangerous, in which cases a special duty of pro- 
tection or adequate warning is placed upon the person who uses 
or distributes it ’* (n). 

In Grant v. Australian Kniitmg Mills, Ltd. (o) the same 
principle was applied where the appellant contracted dermatitis 
through wearing woollen pants manufactured by the respondents 
and bought from a retailer, the cause of his injury being a latent 
defect which could not be detected by any examination that could 
reasonably be contemplated and the appellant having used the 
pants as they were intended to be used and exactly as they left 
the respondents. 

In later cases the same principle has been applied to repairers 
of goods. 

Thus, in Malfroot v. Noxal (p), the defendant fitted a side- 
car to a motor cycle owned by A. While A was driving the 
combination along a road the side-car became detached and A and 
his passenger were injured. It was held that, as the sido-car was 
to be used without any new test the defendant was guilty of 
negligence and was liable to the passenger in tort. 

Again, in Hersehtal v. Stewart & Ardem (q), the defendants 
supplied to a company for the immediate use of the plaintiff, who 
was one of its directors, a motor car which they had re- 
conditioned. It was delivered in the afternoon or evening and 
used by the plaintiff early the next day. Owing to its faulty 
condition a wheel camo off after it had been driven a few miles 
and the plaintiff in cons^uence suffered injuries. It was held 
that the defendants were liable because they had supplied the car 
of the plaintiff in circumstances in which ^ey did not anticipate 
that there would be, before it was used, any such examination as 
would be likely to reveal a defect such as existed in the car. 

Again, in Easeldine v. Daw S Sons, Ltd. (r), it was held that 
an engineering firm which, under contract with the landlord of 
a block of fiats, undertook to keep in repair a lift used by the 
tenants of the fiats was liable to a person visiting a tenant of one 
of the fiats for injury caused to him by their negligent failure 
to keep the lift in proper repair, there being no “possibility or 


(n) [1982] A. C., at p. 602. See also Travers v. Gloucester Corporation, 
[1947] 1 £. B. 78 ; 116 L. J. K. B. 117, where the defendants were held not 
to be liable m respect of the death of the mother and dependant of their tenant 
and living with him, who died from inhaling fumes from a geyser which was 
installed by them in a defective and dangerous manner. 

(o) [1936] A. G. 86; 106 L. J. P. 0. 6. (p) 61 T. D. R. 661. 

(S) [1940] 1 E. B. 166; 109 L. J. X. B. 328. 

(r) [1941] 2 K. B. 843; 111 L. J. E. B. 46. Compare Buckner v. Ashhy i 
Homer, Ltd., [1941] 1 E. B. 321; 110 L. J. E. B. 460, where contractors were 
held not liable to third persons after their work had been inspected and passed 
by their employers. 
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probability oi* coiitoiuplation thatt after repair, the lift would be 
mspuctod by the landlord bofoi'o beiii:; put lu use ’ (r). 

But the pinciple of these cases applies only where the defect 
is hidden and unknown to the consumer or user (s). So where 
crane manufacturers sold to builders a crane which had defects 
that were discoverable on reasonable inspection and were in fact 
discovered by a crane erector employed by the buildersj it was held 
that the manufacturers were not liable under the Fatal Accidents 
Act for an accident caused to the crane erector who began working 
the crane before the defects were remedied (t). 

Nor does the principle apply to the vendor of a house even 
tiiAiTgb the danger or defect which caused the injury is due to his 
own faulty construction or one without his knowledge («). Nor, 
as will be seen later, does it apply to the letting of land or 
houses. 

Apart from the special kinds of liability which will be con- 
sidered in the next two sections, the chief classes of cases in which 
liability for negligence may arise are— 

(i) Cases in which there is a place or subject-matter in respect 
of which both the plaintiff and the defendant are exercising 
legal rights and neither right is, as such, subordinated to the 
other (ix), so that a duty rests upon each not to infringe the 
equal rights of the other. Thus where both parties are upon a 
highway, where each of them has a right to be it is the duty of 
each to use reasonable care to avoid injury to the person or 
property of the other (y). 

(ii) Cases in which a person is executing some work or opera- 
tion from which injurious consequences may arise to others 
unless precautions are taken to avoid them, as, e.g., where 
a man does work on or near another’s property which involves 
danger to that property unless proper care is taken” (a) or 
where a person is carrying on near a highway any operations 


{») fldSei A. at p. 106. 

(() Farr v. Butters Bros, d Co., [1983] 2 K. B. 606; 101 L. J. K. B. 768. 
(tt) Ttotfomley v. Bannister, [1932] 1 K. B. 468; 101 L. J. K. B. 46; 
Otto V. Bolton d Norris, [1936] 2 E. B. 46. But upon a contract to purchase 
Ironi a builOor or the owners of a building estate a house, to be erected or in 
rourse of election, there is an implied warranty (raising a contractual obliga- 
tion) (hat it shall be built with proper niateiials and in a proper manner: 
MtlUr V. Canon Hill Estates, Ltd., [1931] 2 K. B. 118; 144 L. T. 667. 

(x\ See Dublin, etc , By. v. Slattery, 3 A. C., at p. 1306; Glasgow Corpora- 
tion V. Taylor, [1923] 1 A. C., at p. 64; 91 L. J. P. 0. 449. 

Iff) Tillett V Waid. 10 Q. B. D., at p. 30; 62 L. J. Q. B. 61; Le Lievre v. 
Gould, [1893] 1 Q. B. 191 ; 62 L. J. (1. B. 353. 

la) Iliinryitill >( Stiin, Ltd. v. Larlni Brothers, Ltd., [1934] 1 K. B., at 
p. 199; 1(13 L. J. K. B. 71. 
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involving danger to persons using the highway (b) or is tuning 
work or handling articles which may cause damage either to 
bystanders or to adjoining property by reason of explosion, fire 
or other injury (c). 

(iii) Cases in which a person is in occupation and dontrol of 
property which unless kept in a safe condition is likely to cause 
injury to adjoining occupiers (d). 

(iv) Cases in which the defendant was a bailee or employed 
to perform services for another. Such persons are nnilw a duty to 
use not only reasonable care, but reasonable skill. An unpaid 
bailee or person who performs services gratuitously is liable only 
for failure to use reasonable care and such alHIl as he is 
possessed of (e). 

Thus, in Wilson v. Brett (/), it was held that the defendant, 
who gratuitously rode a horse for the plaintifi, was bound, baing 
skilled in horses, “to use such akin in the management of the 
horse as he possessed 

But a person who holds himself out for employment for 
reward in any capacity is liable unless he possesses and exercises 
reasonable sldll. “ From the former is reasonably expected such 
care and diligence as persons ordinarily exercise in their own 
affairs, and such skill as he has. From the latter is reasonably 
expected care mxd diligence such as are exercised in the ordinary 
and proper course of similar business and such skill as he ought 
to have, namely, the skill usual and requisite in the business f<» 
which he receives payment” (g). Thus “every person who 
enters into a learned profession undertakes to bring to the exercise 
of it a reasonable degree of care and skill ” (h). 

(v) Another class of cases consists of those in which the 
defendant is performing a public or statutory duty. Thus public 

(b) Holliday v. National Teh phone Co,, [1899] 2 Q. B. 392; 68 L. J. Q. B. 
1016. 

(c) Brooke v. Bool, tl928] 2 K. J3. 678; 97 L. J. K. B. 611 (negligenily 
causing an explosion of gas which injured adjoining properly); Jefferson v. 
Derhyshire Farmers, Ltd,, [1921] 2 K B. 281; 90 L. J. K. B. 280 (negligence 
in the course of filling tins with motor spirit); Excelsior Wire Bope Go. v. 
Callan, [1930] A. C. 404; 99 L. J. E. B. 280 (negligence by contractors, who 
were licensees of land, in the use of machinery likely to cause injury to 
children who, to their knowledge, were in the habit of playing on the land; 
see also Buckland v. Guildford Gas Light £ Coke Go., [1949] 1 K. B. 410. 

(d) Cunard v. Antifyre, Ltd., [1933] 1 K. B. 661 (dangerous guttering). 

(e) Shiells it Thome v. Blackhume, 1 H. Bl. 168. 

(/) Wilson V. Brett, 11 M. & W. 113; 12 L. J. Ex. 264. fiee also Banhurif 
V. Bank of Montreal, [1918] A. C., at p. 667; 87 L. J. K. B. 1158. 

(g) Beal v. South Devon By., 8 H. & C., at p. 842; IdO E. E. J78 ; 11 L. I . 
184. 

(1i) Lamphier v. Phipos, 8 C. & V., at p. 470. 
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officers are liable for their own negligence in the performance of 
their dutiesj and, except in the case of servants of the Crown (i), 
for the negligence of their subordinates. If, for example, by the 
negligence of a sheriff or his officers execution is not levied upon 
the goods of a judgment debtor when it might and ought to have 
been done, so that damage is caused to the execution creditor (k ) ; 
or if, after levy, the goods are negligently sold at im under- 
value (Z), the sheriff is liable to an action at the suit of the 
execution creditor (wi). So also a medical man who undertakes 
the statutory duty of giving a certificate that a person is of 
unsound mind must use reasonable care, and, if he fails to do so, 
he is liable for any damage thereby caused to the person in respect 
of whom the certificate is given (w). So also when a statutory 
obligation is imposed upon a person for the protection of a 
particular class, c.g., workers in a mine or factory, then a member 
of that class injured by the non-performance of the obligation is 
entitled to sue the person upon whom it is imposed in an ordinary 
action founded on personal negligence (o). 

2. The defendant must have been negligent.— Confusion has 
arisen from regarding negligence as a positive instead of a 
negative word. It is really the absence of such care as it was the 
duty of the defendant to use ” (p). It does not refer to the 
defendant’s state of mind but to his conduct, so that a man may 


(») AntCf p. 261. 

(ft) Hobson V. Thelluson, L. E. 2 Q. B. 642; 86 L. J. Q. B. 802. iSome 
pecuniary damage must be shown : prima facie the measure of damage is the 
value of the goods which might have been and were not seized; but it is lor 
the jury to say whether or not, in the circumstances of any particular case, 
the plaintiff would have derived any benefft from the execution. 

(/) Mnllet V. Chains, 16 Q. B. 239 ; 20 L. J. Q. B. 161; Wright v. Child, 
L. R. 3 Ex. 358; 35 L. J. Ex. 209. 

(m) It is the sheriff's business to find out what goods to seize, and, iJ he 
seizes the goods of the wrong person, such person will have a remedy against 
the sheriff. It is no part of the oidinary duty of a ««olicitor to direct the sheriff 
to seize particular goods, but, if he does so, and goods of a person other than 
the judgment debtor are seized, he, as well as the sheriff, is liable for the 
trei-pasB. But as he has no implied authority from his client to give such 
directions, the client is not liable unless the solicitor has express aumority or 
his act hab been ratitied by his client : Smith v. Real, 9 Q. B. D. 840 ; 61 
L. J- Q. B. 287 ; Morns V. Salherq, 22 Q. B. D. 614; 68 L. J. Q. B. 275. 

(n) Harnett v. Fisher, [1927] 1 A. C. 673; 96 L. J. K. B. 866; and see 
Everett v. Griffiths, [1921] 1 A. C. 681; 90 L. J. K. B. 737. But by s. 16 
of the Mental Treatment Act, 1930, no pioceedings can be brought against 
him without the leave of the High Court. 

(o) Lochgvlhj Iron and Coal Co, v. McMullan, [1934] A. C., at p. 13; 102 
h. ,r. P. C. 123. The defence of contributory negligence may therefore be set 
up: Ca^mll V. Poivtll Du^ryn Collieries, Ltd,, [1940] A. 6. 1.52; 108 L. J. 
K. B. 779. 

ip) Gull V. General Iron Serew Collier Co,, L. R. 1 C. P., at p. 612. 



NEOLIGiaNUJS AJNJJ lJUTlEB OF SAFEGUARDING OTHERS 867 

be negligent although he acts to the best of his own judgment (g). 
It consists in conduct lacking in reasonable care, in doing or 
omitting to do (r) something which, in all the circumstances of 
the case, would not have been done or omitted by a prudent and 
reasonable man (s). “ The degree of want of care which con- 
stitutes negligence must vary with the circumstances. ... It is 
not a matter of uniform standard. It may vary, according to the 
drcumstances, from man to man, from place to place, from 
to tune. And epithets like * wilful * or * gross * do not advance 
the inquiry and can well be avoided ” (t). 

Evidence of negligence.— Whether or not there has been a 
failure to take proper care is a question of fact (u). But before 
any question of negligence can be left to the jury, there is a 
preliminary question, which is one of law for the Judge — ^namely, 
whether any facts have been established by evidence from which 
negligence may be reasonably inferred” (x). If there is no 
evidence of negligence it is the duty of the Judge to withdraw the 
case from the jury (y). And the same fule applies if there is no 
evidence connecting the negligence with the damage suffered by 

iq) yatighan v. Menlove, 8 Bing. N. G. 468; 6 L. J. 0. P. 92. In amt 
proceedin^fs no question themore arises as to the existence of mens tea. 

(f) With regard, however, to a person who undertakes a voluntary act. 
though he is liable if he performs it improperly, he is not liable if he neglects 
altogether to perform it: Shelton v. Ixmdon and North Western Bv., fr. B. 
2 0. P., at p. 636; 36 L. J. C. P. 249. 

(s) Blyth V. Birmingham Waterworks Co., U Ex. 781; 25 L. J. Ex. 212; 
Buck V. Williams, 8 H. & N. 208 ; 27 L. J. Ex. 867; 117 E. E. 697; Vaughan 
V. Tag Vale Ry., 6 H. & E. 679; 29 L. J. Ex. 247 ; 2 L. T. 394; 120 E. R. 
779. 

(t) Caswell V. Powell Duffryn Collieries, [1940] A. C., at pp. 176-177. 

The expression gross negligence which is used in some cases, has never 
been a term of definition, indicating a degree of negligence greater than the 
lack of ordinary care and skill. It has, however, been loosel^r employed as 
descriptive of the kind of negligence for which persons rendering gratuitous 
services were liable as distinct from persons who were paid for their services, 
that is to say, the lack of ordinary care and skill, as distinct from the care of 
a skilled workman : Qrill v. General Iron Screw Collier Co., L. B. 1 C. P., 
at p. 617. But there is no rule of law that a person who renders gratuitous 
services is liable only for gross negligence in the sense of some negligence 
ahich is more “ gross ** than the failure to use ordinary care and skill; to 
render him liable it is sufficient that the jury have found against him a want 
of ordinary and reasonable care or skill ; Karavias v. CalUntcos, [1917] W. N. 
323. This point was decided as early as 1843, in the case of Wilson v. Brett 
(ante, p. 866), where Eolfe, B., in considwing what was negligence in the 
case of a person rendering gratuitous services, said that he “ could sec no 
difference between negligence and gross negligence — ^that it was the same 
thing, with the addition of a vituperative epithet **. « , 

(a) Butler v. Fife Coal, [1912] A. C.. at p. 169; 81 L. J. P. 0. 99. See also 
Tidy V. Battman, [1934] 1 K B. 819; 1(^ L. J. K. B. 168. ^ ^ ™ 

(a) Metropolitan By. v. Jackson, 8 A. G., at p. 197 ; 47 L. J- JP* C* 303. 

(y) Dublin, etc.. By. v. Slattery, 8 A, C., at p. 1176; 39 L. T. 866. 
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the plaintiff (»). But if the plaintiff has adduced such evidence 
as, if uneontradicted, would justify a verdict in his favoiu’, no 
amount of contradictory evidence will justify the withdrawal of 
the case from the jury (fl). 

The mere occurrence of an accident is not in itself evidence of 
negligence, except when the principle of res ipsa loquitur is applic- 
able — ^that is to say, when the accident is by its nature more 
consistent with its being caused by negligence for which the 
defendant is responsible than by other causes, so that the mere 
occurrence of the accident is prima facie evidence of negligence (h). 
Thus the mere fact that a motor vehide skids (c), or that a horse 
runs away (d), or that the door of a railway carriage comes open 
during a journey (e), is no evidence of negligence on the part of 
the person driving it, because either of such facts may happen 
from many causes without any negligence. 

But “ where the [cause of the accident] is under the manage- 
ment of the defendant or his servants, and the accident is such 
as in the ordinary course of things does not happen if those who 
have the management use proper care, it affords reasonable 
evidence, in the absence of explanation by the defendants, that 
the accident arose from want of care ” (ff. Thus, the fall of a 
sack from a crane (g) and the fall of a barrel from a window of a 
shop into the highway (h) have been held to constitute evidence 
of negligence as being more consistent with negligence than with 
care. So also an accident to, or caused by, a vehicle may be 
prima facie evidence of negligence where the accident itself is 
evidence of a defect in the vehicle (i) or of improper driving (j) ; 
thus the fact that a motor car moimts the pavement (k) or that 
some portion of it sweeps across the pavement (I) is prima facie 

h) Ibid. 

(a) Td., at ,p. 1168, 

(b) Coir y' D( Trajjntd, fUUBJ *2 E. B., at p. 528: 87 Tj. J, K. B. 764. 

(r) Wing v. London Cirnrral Omnibus Co., [19091 2 K. B. 662; 78 h. J. 
E. B. 1063. 

id) Hammack v. White, 11 C. B. (n.s.) 588; 31 L. J. ?. C. 129; Manzoni v 
Douglas, 6 Q. B. B. 115; 50 Tj. J. Q. B. 289. 

(r) Easwn v. London d N. IP. A’l/., flOUl 1 K. B. 121; 114 L. T. E. B. 449. 

(/) Srotl V. London Dork Co.. 3 H. & C. 596; 34 I., T. Ex. 220. 

(7) Hired t V. London Dork Co. {ubi sujira). 

(h) Hynif v. Loudh , 2 H. & C. 722; 33 L. J. Ex. 13. 

(i) Chrntir V. (Iriifqs. 2 Camp. 79; Wwg v. London General Omnibus Co., 

IoTl T'8ljr"-T{'/T'L®rv 177 Tramway* Co., Ltd., 

0) Halliirfll V. Venables, 99 L. .T. E. B. 353; lt3 L. T. 215. 

(k) EUvi V. Stlfridqe, [1930] \V. N. 45; 16 T. L. B. 236. 

(/) Laurie v. Raglan Building Co , [19121 1 'K. B. 152. A skid may or inav 
nol hr duo to nefijligoime. Accordingly, if there is prima facie evidence of negli'- 
gcnce, as when a motor car inounl^ the pavement, the defendant caiiuol buc-cced 
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evidence of negligent. So also the fact that a motor cyclist runs 
into an obstruction in front of him may be prma jacie evidence 
ci negligence, though every case must depend upon its own 
facts (m). ^d, in the case of a statutory obligation, the fact 
that the obligation has not been performed is in itself evidence 
of personal negligence on the part of the person on whom the 
obligation is imposed (n). 

But negligence cannot be inferred from the failure to take 
extraordinary precautions— as, e.g., to guard against a frost of 
extraordinary severity (o). 

So, also, negligence cannot be inferred from the mere fact that 
a person leaves standing in the road a motor car, which will not 
move unless some person intentionally puts it in motion (p). 
But there is evidence of negligence where a motor car whose 
brakes are out or order is left unattended on a hill, with merely 
a block of wood as a brake, so that it can easily be moved (q). 
And there is evidence of neglig^ce if a horse, which may move of 
its own accord, is left unattmided in a street (r). 

There must, moreover, be evidence of negligence in relation to 
the occurrence which is in question; mere evidence of general 
carelessness is neither sufficient nor relevant. Thus uagUgfiTice 
on a particular occasion cannot be mferred from the fact that a 
railway company is ** unpunctual and irregular in its service, 
badly equipped as to its staff . . . notorious, perhaps, for accidents 
occurring on its line ” (s). Where, however, “ the issue is that 
the defendant pursues a particular course of conduct which is 
dangerous ... it is legitimate to show that his conduct has been 
a source of danger on other occasions ” (t). 

Thus, in Hdlet v. Kerr (i), the defendant kept a barber’s 
shop. The plaintiff brought an action of negligence against him, 


unless the evidence shows that the skid happened without default on his part 
(id., at p. 164). See also Barkway v. S. W. Transport Co,, [1960] k. C. 186. 

(m) There is no rule of law that a person driving or riding in the dark must 
be ]^d to be guilty of negligence if he is driving at such a speed that he cannot 
pull up within the limits of his vision; Morris v. Luton Corporation, [1946] 
K. B. 114 ; 116 L. 7. K. B. 903, overruling dicta to the contrary in Baker v. 
Ijonghiirst, [1943] 1 K. B. 163, and Tidy v. Battman, [1934] 1 K. B. 819. 

(n) Lochqelly Iron and Coal Co. v. McMuUan, [1934] A. C., at p. 18. 

(o) Blyth V. Birmingham Watervorks, 11 Bx. 781; 9S Tj. J. J?x. 813. 

(p) Ruof V. Long d Co., [1916] 1 K. B. 148 : 86 L. J. K. B. 864. 

(q) Martin v. Stanborough, 41 T. L. B. 1; see also Parker v. Miller; 43 
T. L. B. 408. 

(r) Lynch v. Niirdm, 1 Q. B. 29; 1(1 L. J. Q. B. 78; 66B. E. 191; Cayleri 
Pope, Ltd. v. Davies rf Son, Ltd., [1934] 3 E. B. 76; 98 L. 3. K. B. 703. See 
also been v. Davies, [1985] 3 K. B. 382; 104 L. J. K. B. 640. 

(s) Metropolitan By. v. Jackson, 8 A. 0., at p. 197; 47 L. .T. P. C. 808. 

(t) Hales V. Kerr, [1908] 3 K. B. 601, at p. 606 ; 77 L. 3. K. B. 870. 

24 
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that while being shaved he had contracted an infections 
disMse through the insanitary condition of the defendant’s im- 
Held, that the fact that two o^er persons had, at 
about the same time, contracted the same disease was admissible 
to prove that the defendant was pureuing a dangerous course of 
conduct. 

8. The dftwmg ft sustained by the plaintiff must be the cesult 
of the defendant’s negligence.— The burden of proving this lies 
upon the plaintiff. 

A i"ndiTig case upon this point is that of Wakelin v. London 
and South Western By. (u). Here the dead body of a man was 
found at night on the defendants’ line near a level-crossing, he 
having been hilled, as the defendants admitted, by a train which 
did not whistle or give any warning of its approach other than 
that afforded by the headlights. There was no evidence as to 
how the decnusftd got on the line. It was held by the House of 
Lords that, even assuming there was evidence of negligence by 
the defendants, there was no evidence connecting the negligence 
with the accident ; there was nothing “ to show that the train 
ran over the man rather than that the man ran against the 
train”. 

An/>t.hftr leading case on the same point is that of Metropolitan 
By.r. Jackson (os). Here the plaintiff was a passenger upon the 
defendants* railway. At Gower Street Station three persons 
forced themselves into his caariage, which was full, so that they 
had to stand. At the next station some more persons tried to 
get into the carriage. The plaintiff rose to prevent them, and 
while he was standing up the train began to move. To steady 
himself he put his hand upon the edge of the door of the carriage. 
A porter came up at that moment, pushed away the persons 
who were trying to enter, and shut the door upon the plaintiff*s 
hand. It was held that, assuming that the overcrowding of the 
train was evidence of negligence on the part of the defendants^ 
there was no evidence connecting this negligence with the injmy 
to the plaintiff. 

It is not, however, necessary that the injury to the plaintiff 
should be an immediate consequence of the defendant’s negli- 
gence ; it is sufficient if it is connected therewith by a continuous 
causal sequence (y). But the defendant is not liable for inde- 
pendent acts of third persons, breaking the chain of causation, 

(u) 12 A C. 11;56L. J. Q. B. 2*29 

(ai 3 A. C. 193: 47 L. J. C. P. 303. See also HamhwoK v. Stokes (ante, 
p. 283); HamUt v. Lond {ante, p. 286); Menty Docks, etc,, Boaid v. Procter. 
[1923] A. C. ‘253; 92 L. J K. B. 479 

( 2 /) See ante, p. 285 
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unless, as in the case of dangerous things, he is under a special 
duty to guard against such acts (a). 

But, however negligent the defendant may have been and 
even though the negligence of the defendant may have started 
the series of events leading to an accident and in that sense was 
its original cause, the plaintiff cannot succeed if his own negli- 
gence was the “ immediate and proximate ” (&) cause of the 
accident, or if, even without any negligence on his part, he was 
the real cause of the accident (c). 

So, in Cvudcn v. FBftthoTirh (d), the defendant was driving a 
chaise on the wrong side of the road, wUch was of considerable 
width. The plaintiff could have passed without difficulty, but 
“ conceiving it to be the right of the road ” crossed over and tried 
to pass between the chaise and the footway, with the result that 
a collision took place. Held, that the plaintiff could not main- 
tain an action against the defendant becauso he put himself 
voluntarily in the way of danger and the injury was of his own 
seeking (d). 

The plaintiff may also fail to recover the whole of the damages 
suffered by him if it was in part the result 6t his contributory 
negligence. 

B. What may be proved by the defendant. 

The defendant may — 

(i) deny the allegations of the plaintiff, e.g., that he was 
negligent or that the plaintiff has suffered damage ae 
that any damage suffered by the plaintiff was the 
consequence of his negligence; 

(ii) allege that any damage suffered by the |daintiff was 
caused by his own negligence. 

(iii) allege that the plaintiff was guilty of contributory 
negligence. 

Contributory negligence . — ^Where injury has been caused to 
the plaintiff by the combined negligence of two other persons, 
neither of them can set up as a defence that his negligence almie 
was not the cause of that injury. Thus, if by a collision between 
two vehicles a person unconnected with either vehide is injured, 
the driver of neither vehide can escape liability by alleging that 


(a) Sec post, p. 389. „ 

(b) Flower V. Adam, 2 Taunt. 184. See also Lems v. Denye, [1940] A. 0. 
921; 109 L. J. K. B. 817. 

(e) S.8. Singleton Abbey v. S.S. Paludma, [19271 A. 0., at pp. 26, 27. 

(d) 2 Esp. 686. See also Butterfield v. Forrester, 11 Bast 60, as explained m 
Caswell T. Pouell Diiffryn, ite., Co., [1940] A. C., at p. 266. 
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but for the negligence of the other driver the accident would not 
have happened (e). 

But a defendant may set up that although the injury to the 
plaintiff was a consequence of his negligence it was also due to 
contributory negligence on the part of the plaintiff , 

The defence of contributory negligence must be distinguished 
from that of volcjiti non fit injuria (/), which asserts that the 
plaintiff, by voluntarily taking a risk, released the defendant from 
a duty which would otherwise have existed. 

The term “ contributory negligence does not imply that the 
plaintiff was under any duty to the defendant (g), but merely 
that his negligence materially contributed to occasion the injury 
of which he complains (h). 

The distinction between the defence of contributory negligence 
and the defence that damage was not caused by the defendant’s 
negligence is explained in the case of Dublin^ etc.^ Ry, v.* 
Slattery («). 

One mode of establishing that an accident was in no degree 
caused by the negligence of the defendant is by proof that it was 
wholly and entirely caused by the negligent conduct of the 
plaintiff himself. But in such a method of reasoning the negfi- 
gence of the defendant’s conduct is so little in issue that it is 
really immaterial, for if the accident was wholly caused by the 
plaintiff’s conduct, to the exclusion of any other cause, it could 
not in any degree have been caused by the defendant’s negli- 
gence.” 

On the other hand, the issue of contributory negligence on 
the plaintiff’s part [is] an issue which does not arise until the 
defendant’s negligence and its relation to the accident have been 
first established, and which in the absence of that conclusion is 
immaterial to the case”. Negligence and contributory negli- 
gence accordingly raise two distinct issues, the proof of the first 
being upon the plaintiff, the proof of the second being upon the 
defendant {!:), 


U ) Tht Ih rmua, 13 A. C., at p. 9; 57 L. .T. P. 67. 

(/) p. 27*2. 

ig) EUcrman Lnirs v. (hayson, [1919 J *2 K. B., at p. 535; approved [19201 
A. C. 466 ; 89 L. J. Iv. B. 9*2 1. 

(h) McLean v. Bill (193‘2|, 147 Ij. T. 262. 

(t) 3 A. C., at pp. 1177-1181. 

(k) See albo on this point, Wakelin v. London and South ^Veatern By., 12 
A. Co at p. 52; 5G L. J. Q. B. 2*29. 
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The doctrine of contributory negligence developed during the 
first half of the nineteenth century (Z). 

The defence of contributory negligence was at first stated in 
various ways. Thus it was said that the plaintiff could not 
recover — 

If the plaintiff’s negligence ** in any way concurred in pro- 
ducing the injury ” (w?). 

If the accident was ‘‘ imputable in any degree to any want 
of care or improper conduct on the part of the 
plaintiff ” (n). 

If the plaintiff ** so far contributed to the misfortune by his 
own negligence and want of ordinary and common care 
and caution that, but for such negligence or want of 
ordinary and common care and caution, the misfortune 
would not have happened ” (o). 

The doctrine finally established was, however, that a plaintiff 
could not recover if the injury of which he complains was due to 
the combined negligence of both himself and the defendant (p). 
In such cases the rule of Common Law says, as each has 
occasioned the accident neither shall recover at all in it ” (q). 

In all cases, however, the negligence of the plaintiff must 
have materially contributed to the occurrence. Hence at an 
early period in the development of the law of contributory negli- 
gence it was established that this defence could not succeed if 
the defendant might by the exercise of care on his part have 
avoided the consequences of the neglect or carelessness of the 
plaintiff ” (r). In such cases the negligence of the plaintiff, 
although it may be a causal element of the accident, will not 
prevent him from recovering, because the decision of the case 
must turn, not simply on causation but on responsibility (s). 

(Z) The actual expression "contributory negligence" docs unt occur in 
Bullen & Leake’s Pleadings before the third edition, ^^ch was published in 1868. 

(m) Pluckwell v. Wilson, 6 C. & P. 876. 

(n.) Raisin v. Mitchell, 9 0. & P. 613. 

(o) Tuff V. Warman, 5 C. B. (n.s.), at p. 686; 27 L. J. C. P. 322; affirmed 
in Radley v. London and North Western Ry., 1 A. G. 754; 46 L. J. Ex. 573. 

(p) See Wakelm v. London and South Western Ry,^ 12 A. C., at p. 46; 
British Colunibia Electric Co, v. Loach, [19161 1 A. C., at p, 728; 86 L. J. 
P. C. 23. 

(g) Gayzer, Irvine d Co. v. Carron Co., 9 A. C., at p. 881; 54 L. J. P. 18. 
As to collisions between ships see, however, post, p. 877. 

(r) Tuff V. Warman, 6 C. B. (n.b.), at p. 686; Radley v. London aiid North 
Western Ry., 1 A. C. 764; 46 L. J. Ex. 763. 

(e) McLean v. Bell (uhi supra). The object of the inquiry is to fix upon 
some wrongdoer the responsibility for the wrongful act which caused the damage. 
It is in search not merely of a causal agency but of the rcsiionsiblo agent: 
British Columbia Electric Co. v. Loach, [1916] 1 A. 0. 719, at p. 727 ; 85 L. J. 
P. C. 23. 
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Thus, in Davits v, Mann, the plaintiff hobbled an ass and 
turned it out to graze on tho roadside. The defendant's waggon, 
driving at a “ smartish pace ran against it and killed it. Held, 
that even if the ass was wrongfully on tho highway, the plaintiff 
was not debarred from recovering, because the defendant by 
ordinary care could have avoided it (t). 

Again, in Hadley v. London and Xorth Western By. (u), the 
plaintiffs were coJliory owners and had a siding which communica- 
ted with the defendants' railway. The defendants used to take 
full trucks from the siding and return them to the siding when 
empty. One evening the defendants’ servants returned to the 
siding a sot of trucks in the first of which was a broken truck 
raising the height of the two trucks io 11 feet. In front of this 
set of trucks tliere was a bridge over the siding at a height of 
eight foot. The next day tlie defendants’ servants brought 
another set of trucks to the siding and pushed the first set forward 
until the two front trucks reached the bridge. Some resistance 
being then felt, the power of the engine was increased and the 
two front trucks then broke down the bridge. The plaintiffs 
having brought an action to recover damages for the injury to 
the bridge, it was alleged by the defendants that the plaintiffs 
were guilty of contributory negligence in not moving the first set 
of trucks to a safe place. Held, that this defence could not suc- 
ceed if in the opinion of the jury tho accident might have been 
avoided by reasonable care on the part of the defendants’ 
servants. 

This principle usually operates where after the contributory 
negligence of the plaintiff5 the defendant had in fact an oppor- 
tunity of avoiding its results. But it also applies where the want 
of ordinary care and diligence on the part of the defendant, 
though anterior in point of time to the plamtiS’s contributory 
negligence, incapacitated him from exercising an opportunity of 
avoiding the result of the plaintiff’s negligence. Thus, in a 
collision between two vehicles, if — 

(i) the defendant was negligent, and 

(ii) the plaintiff was guilty of negligence contributing to the 
collision, but 

(iii) the collision might ultimately have been avoided but for 
a defect in the brakes of the defendant, due to his 
negligence, 

the defendant is guilty of contributory negligence although he did 
his best to avoid the consequences of the plaintiff’s negligence (a). 

In cases of this description it was sometimes suggested that 

(t) 10 M. & W. 516; 12 Ij. J. Ex. 10. The negligence of the donkey owner 
was a iault not contributing to the collision, it was merely a causa sine qua non: 
Boy Andrew v. St Rognvald, [1948] A. C., at p. 149. 

(u) 1 A. C. 751; 16 L. J. Ex. 76. 

(a) British Columbia Electric Co. v. Loach, [1916] 1 A. C. 719: 85 L. J. 
P. C. 23. 
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the pro|^r test of liability was who had the last opportunity 
of avoiding the mischief ? ” It has, however, been said that this 
is “ inaptly framed and likely to lead to mischief ” (6). “ If 
the negligence of both parties continues right up to the moment 
of collision each party is to blame for the collision and for the 
damage which is the result of the continued negligence of 
both (c) 

Where, however, the defendant has by his negligence placed 
the plaintiff in a dangerous situation, he cannot set up the defence 
that the plaintiff caused the accident or was guilty of contributory 
negligence merely because the plaintiff has not adopted the best 
means of avoiding the danger (d), or, acting under a reasonable 
apprehension of personal danger, and in a leasonable and prudent 
way, has adopted a perilous way of escape from the dangerous 
situation created by the defendemt. 

Thus, in Jones v. Boyce (e), the plaintiff was an outside 
passenger on a coach. Through the negligence of the dri\er an 
upset seomed imminent. Accordingly ho jumped off and broke 
his leg. Heldy that the defendant was liable since by his default 
he had placed the plaintiff “ in such a situation as obliged him to 
adopt the alternative of a dangerous leap or remain at certain 
peril 

So also, in Brandon v. Osborne^ Garrett Co, (/), the plain- 
tiffs, who were husband and wife, were in a shop in which the 
defendants* servants were repairing a glass roof. Through thoir 
negligence part of the glass fell and injured the husband. His 
wife, seeing the glass falling, tried to pull her husband away, and 
in so doing injured herself. Held, that her action did not debar 
her from recovering, because “ what she did was done instinctiv^y 
and was in the circumstances a natural and proper thing to do 

So far, however, as concerns the adoption by the plaintiff of an 
alternative danger this rule applies only to cases of personal 
danger, and not to cases of danger to property (g). 

Moreover, the principle does not apply where a plaintiff runs a 
risk, not in order to avoid alternative risks, but merely to escape 
slight inconvenience — as, a.g., where he falls out of a railway 
carriage in trying to shut a door with a defective lock (h). 

It may, however, apply where the inconvenience is great, 


(b) Boy Andrew v. St, Rognvald, [1948] A. C. at p. 149. 

(c) The Endymion, [1988] P., at p. 60. 

(d) Chaplin v. Hawes, 3 G. & P. 654. 

(e) 1 Stark. 493. 

(/) [1924] 1 K. B. 548 : 93 L. J. K. B. 304. 

(ff) S.S. Singleton Abbey v. S,S, Paludina, [1927] A. C'., at p. 128; 96 
L. J. P. C. 135. 

(A) Adams v. Lancashire and Yorkshire Ry,, L. E. 4 C. P. 789 ; 38 h, J- 
C. P. 277. 
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and the risk is not “ so great that no sensible man would have 
incurred it**. 

Thtih, in Vlaynnh v. Dethkk (i), the defendants, being com- 
niissionurs for sewers, made a trench in the only outlet from some 
iiufWi., leaving only a narrow passage, on which they heaped earth 
and gravel. The plaintiff, a cab proprietor, in order to get his 
hoii.0 out of the mews, led it over the heapod-up gravel, which 
gave way and allowed the horse to slip into the ti-ench, cansing its 
death. Held, that ho was entitled to recover, as the danger was 
not so obvious that he could not with common prudence make the 
attempt. 

Conversely, if the plaintiff by his negligence makes an accident 
so threatening that, although by appropriate measures the defen- 
dant could avoid it, the defendant has not really time to think, 
and by TYii«t.n.lfA takes the wrong measure, the defendant will not 
be held guilty of negligence and the plaintiff will fail (k). 

Lastly, the contributory negligence must be that of the plaintiff 
biwigalf or of someone standing in such a relation to the plaintiff 
that his acts or defaults must be regarded as those of the plaintiff — 
e.g., the relation of master and servant, or employer and agent 
acting within the scope of his authority (Z). It was formerly 
thought that this principle of identification applied as between a 
passenger on a public vehicle and the driver : since 1888, however, 
it has been settled by the case of The Bernina that an ordinary 
passenger by an omnibus, or by a ship, is not affected, either in a 
question with contributory wrongdoers or with innocent third 
parties, by the negligence, in the one case, of the driver, and in 
the other of the master and crew by whom the ship is navigated, 
unless he actually assumes contrefi over their actions and thereby 
causes mischief** (m). 

It was also formerly thought that a child of tender years wsui 
so far identified with an adult in whose charge he was that he 
could not recover if injured by the combined negligence of that 
adult and a third person. But it has now been held that, as a 
result of the decision in the case of The Bernina, this is no longer 
law and that, similarly, aged persons and “ the halt, the maimed 


(»•) la Q. B. 439 ; 78 R. B. 806. 

(k) The Bywell Caetle, 4 P. D. 919; Admiralty Commistionere v. S.S. 
Volute, [1923 j 3 A. C., at p. 1.30; 91 L. J. P. C. 38. 

(l) The Bcmtn'i; Mtlh v. Armstrong, 18 A. C., at p. 8; 67 L. J. P. 67. 

(tn) The Bernina, 13 A. C., at p. 18, ovemiline Thorogood v. Bryan, 

8 C. B. 116; 18 L. .T. C. P. 336. b » « . 
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and the blind ” are not identifiable with those in whose care they 
may happen to be (n). 

The contributory negligence of a child may disentitle it to 
recover in the same way as an adult, except where the accident 
is due to something constituting an ^urement to children or to 
a dangerous chattel or animal left unguarded by the defendant in 
a public or accessible place (o). But that which is contributory 
negligence in an adult is not necessarily contributory negligence in 
a child, who must be judged according to his age (p). 

There was at one time some doubt as to whether the defence 
of contributory negligence could be set up in an action for the 
breach of a statutory duty such as the duties which by regulations 
made imder the Factory and Workshop Act, 1021, were imposed 
upon employers for the protection of their workmen. Now, how- 
ever, it is settled that an action for breach of such a duty is an 
action which is based upon negligence and in which accordingly 
the defence of contributory negligence can be set up (q). 

Contribiaory negligence in colUsions betxeeen ships. — ^Where a 
collision between two ships occurs through the fault of both, the 
Common Law rule did not apply so as to prevent either from 
recovering. The original Admiralty rule was that in such a case the 
loss was equally divided, and by the Judicature Act, 1878, this 
rule was made applicable to proceedings in all Courts. But by 
s. 1 of the Maritime Conventions Act, 1911, it ^ras provided that 
where, by the fault of two or more vessdis, damage or loss is 
caused to one or more of those vessds, to their cargoes or freight, 
or to any property on board, the liability to make good the loss or 
damage shall be in proportion to the degree in which each vessel 
is in fault ; but if, having regard to all the drcumstances of the 
ease, it is not possiUe to establish different degrees of fault, the 
liability shall be apportumed equally. This section does not, how- 
ever, affect the role in Davies v. Mann (r). Nor does it apply to 
damages for loss of life, or personal injuries incurred by persons 

(n) Oliver v. Birmingitam, etc.. Motor Omnibvg Oo., [1088] 1 K. B. 86; 
102 L. J. E. B. 66, overruling lyatie v. North Eastern By., B. B. As B. 719; 
28 L. J. Q. B. 268. 

(o) Latham v. Johnson, [1918] 1 E. B. 898 ; 82 L. J. E. B. 26H (reviewing 
all the earlier authoritieg) ; Olasgow Onrpoiafion v. Taylor, [1922] 1 A. C, 41; 
91 L. J. P. C. 49. 

(p) See Lynch v. Nurdin, 1 Q. B. 29 ; 10 Tj. J. Q. B. 78; 66 E. E. 191. 

(a) Caswell v. Powell Duifryn Assoeiated Collierm, Ltd., [1940] A. 0. 1S2: 
108 L. J. E. B. 779; Potts (or RiddeUi v. Reid, [1948] A. C. 1. 

(r) Anglo-Newfoundland, ete., Co. v. Paoifia Steam Navigation Co., [1924] 
A. C. 406 ; 93 L. J. P. C. 187. 
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on board either ship. In respect of such matters the liability of 
each ship is joint and several, though they may recover contribu- 
tion from each other in proportion to their degrees of fault (s). 

The Law Reform (Contributory Negligence) Act, 1948.— By 
this Act the Common Law rules as to contributory negligence 
have been substantially affected. 

By s. 1 it is provided — 

(1) Where any person suffers damage as the result partly 
of his own fault and partly of the fault of any other 
person or persons, a claim in respect of that damage 
shall not be defeated by reason of the fault of the 
person suffering the damage but the damages recover- 
able in respect thereof shall be reduced to such extent 
as the Court thinks just and equitable having regard 
to the claimant’s share in the responsibility for the 
damage : 

Provided that, 

(a) This sub-section shall not operate to defeat any 
defence arising under a contract ; 

(b) Where any contract or enactment providing for 
the limitation of liability is applicable to the 
claim, the amount of damages recoverable by 
the claimant by virtxie of this sub-section shall 
not exceed the maximum limit so applicable. 

<2) Where damages are recoverable by any person by virtue 
of the foregoing sub-section subject to such reduction 
as is therein mentioned the Court shall find and record 
the total damages which would have been recoverable 
if the claimant had not been in fault. 

(8) Section six of the Law Reform (Married Women and 
Tortfeasors) Act, 1985, [which relates to proceedings 
against, and contributions between, joint and several 
tortfeasors (see ante, p. 265)], shall apply in any 
ease where two or more persons are liable or would, if 
they had all been sued, be liable by virtue of sub- 
section (1) of this section in respect of the damage 
suffered by any person. 

(4) Where any person dies as the result partly of his own 
fault and partly of the fault of any other person or per 
sons, and accordingly if an action were brought for the 

(?) Maiitime Conventions Act, 1911, ss. 2 and 3. 
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benefit of the estate under the Law Reform (Miscel- 
laneous Provisions) Act, 1984 {ante, p. 877), the 
damages recovercODle would be reduced under sub- 
section (1) of this section, any damages recoverable in 
an action brought for the benefit of the dependants of 
that person under the Fatal Accidents Acts, 1846 to 
1908 {ante, p. 287), shall be reduced to a proportion- 
ate extent. 

(5) Where, in any case to which sub-section (1) of this 
section applies, one of the persons at fault avoids 
liability to any other such person or his personal repre- 
sentative by pleading the Limitation Act, 1989, or any 
other enactment lindting the time within which pro- 
ceedings may be taken, he shall not be entitled to 
recover any damages. 

(6) Where any case to which sub-section (1) of this section 
applies is tried by a jury, the jury shall determine the 
total damages which would have been recoverable if 
the claimant had not been in fault and the extent to 
which those damages are to be reduced. 

As a result of this section the Admiralty rule is applied to 
Common Law actions for negligence, and a plaintiff is no longer 
wholly defeated by his contributory negligence, but suffers a 
reduction in damages proportionate to his fault ”, as under 
the Maritime Conventions Act, 1911 {ante, p. 877). 

By s. i the term fault ” means negligence, breach of statu- 
tory duty or other act or omission which gives rise to a liability 
in tort or would, apart from this Act, give rise to the defence of 
contributory negligence (t). 

The operation of the Act is illustrated by the following cases : — 

In Guinnear v. London Passenger Transport Board (u) the 
driver of the defendants’ omnibus, having slowed down to pi^ up 
ihe plaintiff, accelerated while the plaintiff was getting on the 
omnibus and caused him to fall off. It was held that, although 
driver was guilty of negligence in so accelerating, the plaintiff 
was equally negligent in boarding a moving omnibus and 
accordingly was entitled to only half the damages. , 

In Davies v. Swan Motor Co. {SuraJisea), Ltd. (a), an employee 
of the Swansea Corporation was, contrary to the rcc:ulations of 
his employers, riding on steps attached to the side of a lovry 
belonging to the Corporation and used to enable dustmen to 
ascend in order to empty their baskets. An omnibus, although 

(t) The alternative is added becouse there may be contiibulory negligence 
without any breach of duty owed to the defendant. 

(tt) 93 S. J. 360. See also Davies v. Susan Motor Co., [1919] 2 K. B. 291. 

(a) [1949] 2 K. B. 291. 
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Signalled by the lorry driver to stop, and without giving any 
warning, overtook and struck the lorry, thereby causing injury to 
and the subsequent death of the man riding on the steps. His 
widow brought an action against the employers of the omnibus 
driver, who added the driver of the loriy as a third party, and 
claimed from him indomnitj or contribution under s. 6 of the Law 
Reform (Tortfeasors) Act, 1935. 

The trial Judge assessed the damages at £2,300 and appor- 
tioned the blame as to two-thirds on the owners of the omnibus and 
one-third on the driver of the loiry. The Court of Apj^al 
approved of this apportionment, but diminished each by one-fifth 
by reason of the contributory negligence of the employee in not 
taking sufficient care of his own safety. 


Section 2. — Special Duties and Liabilities 

This section includes various cases in which some special 
liability exists in addition to the ordinary liability for negligence. 

Sub-section 1. — Duties of an Owner or Occupier of Premises 
towards Persons thereon 

A. Duties as betxveen landlord and tenant. — ^Except by express 
or implied agreement or by virtue of statutory provisions a land- 
lord is not liable to his tenant or to the family, guests or servants 
of his tenant for any injury caused to them as such by the defec- 
tive or dangerous condition of the land or premises let by him (b). 
Just as m the case of a purchaser of goods the Common Law rule 
was caveat emptor^ so upon a lease of property it was caveat 
lessee (c). ** Fraud apart there is no law against letting a tumble- 
down house; and the tenant’s remedy is upon his contract if 
any ” (d). 

There are, however, many cases in which a contractual liability 
exists by virtue of an implied warranty, as, for example, upon the 
letting of a furnished house (e). And, xmder the Housing let, 
1986, where a house is let at a rent not exceeding £40 in London 
or £26 elsewhere, there is, notwithstanding any contrary stipula- 
tion but subject to certam specihed exceptions, an implied 
condition that the house is at the commencement of the tenancy 
and an undertaking that it will, during the tenancy, be kept by 
the landlord in all respects fit for human habitation. These 


Q. £. 198; Cavaher 


(b) Lane v. Cox, [1897] 1 Q. B , at p, U7; Cti L. J. 

Pope, [19061 A. a, at p. 430; 76 L. J. K. B. 609. 

(r) Soe Rnkine v Adeane. L. B 8 Ch., at p. 761; 42 L. J. Ch. 835. 

(d) Robbins V. Jonea, 13 C. B. fN.s.) 221; 33 L. J. C P. 1. 

(e) Smith V. Marrabk (the well-known “ bug ” case), 11 M. k W. 6; Sataoit 
Bobertt, [1895] 3 Q. B. 876 ; 65 L. J. Q. B. 87 (furnished apartments). 
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obligations on the landlord have, under earlier Acts to the same 
effect, been held to be contractual (/). 

These contractual liabilities of a landlord are outside the scope 
of this book. Certain special liabilities of a landlord will be noticed 
later (g). 

B. Liabilities arising out of the existence of a contract, — 
“ Where the occupier of premises agrees for reward that a person 
shall have the right to enter and use them for a mutually con- 
templated purpose, the contract between the parties (unless it 
provides to the contrary) contains an implied warranty that the 
premises are as safe for that pwrpose as reasonable care and skill 
on the part of anyone can make them. The rule is subject to the 
limitation that the defendant is not to be held responsible for 
defects which could not have been discovered by reasonable care 
and skill on the part of any person concerned with the construc- 
tion, alteration, repair or maintenance of the premises, , . . But, 
subject to this limitation, it matters not whether the lack of care 
or skill be that of the defendant or his servants or that of an 
independent contractor or his servants, or whether the negligence 
takes place before or after the occupation by the defendant of the 
premises. The principle . . . applies alike to premises and to 
vehicles. It matters not whether the subject be a race-stand, a 
theatre, or an inn ; whether it be a taxicab, an omnibus^ or a 
railway carriage ” (fe). 

In such cases the defendant may be liable for negligence in 
failing to take such steps or make such inquiries as would have 
revealed the defects in question (t). But he is not liable to guard 
against accidents which could not reasonably be foreseen, nor is 
he liable for risks which are voluntarily taken by the plaintiff (k). 
And in this class of cases the liability of the defendant is of a 
contractual nature, depending upon an implied term in the con- 
tract, the nature and extent of which is for the Court, Further, 
since the defendant is protected by a contract, the plaintiff cannot 
set up a wider liability in tort (Z). 


if) Ryall V. Ktdwell a. Son, [1914] 3 K. B. 135; 88 L. J. K. B. 3110. 

ig) Post, p. 388. 

(?«) Maclcnan v. Segar, [1917] 2 K. B,, at> p. 388 ; 86 L. T. K. B, 1113 
(reviewing all the earlier authorities); Hayward v. Drury Lane Theatre, 
[1917] 2 K. B., at p. 914; 87 L. J. K. B. 18; Hall v. Bwoklands, eti., Club, 
[1933] 3 K. B. 206. 

(t) [1917] 2 K. B., at p. 384. 

(k) Hall Y. Brooklands Auto Racing Club (uhi supra), 

(l) [1938] 1 K. B., at p. 213. 
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C. LidbUities towards trespassers, licensees and invitees . — 
These liabaities are in an ascending scale, the greatest being that 
towards an invitee (m). 

Trespassers. — trespasser is a person who, otherwise than by 
right, goes on premises without the express or implied permission 
of the occupier. Thus a constable who, without any legal right 
to enter upon premises, does so because he thinks something is 
wrong is merely a trespasser (n). 

The general rule is that a man trespasses at his own risk ** ; 
it without right or invitation he goes on the lands of another for 
his own purposes, he must take the lands as he finds them and 
cannot throw any responsibilty for their condition upon the 
person on whose lands he has trespassed (o). 

Thus, in dddie d' /Sfows v. Dumhrech (p), the defendants weio 
a colliery company operating machinery in a field separated from 
iho highway by a hedge in which there were large gaps. On a 
gate loading into the field there was a notice : Trespassers will 
ho prnsoculcd”. To the knowledge of the defendants children 
frequented the field and used it as a playground. A child four 
years of age was sitting on an unprotected pait of the machinery 
when it was started and he was killed. It was held that the 
defendants were not liable. 

From this case, however, there must be distinguished the 
case of Buckland v. Guildford Gas, etc., Co. (q). There the defen- 
dants were electrical undertakers whose overhead wires ran about 
2 feet above a tree 18 feet high and easily climable but were hid- 
den by the foliage of the tree from anyone standing underneath 


(m) l^or these three classes see Latham v. Johnson d Nephew^ Ltd,, [1913] 
1 K. B. 398; 82 L. J- K. B. 258; Hayward v. Drury Lane Theatre {uhi supra) ; 
Mersey Docks, etc., Board v. Procter, [1923] A. C. 263; 92 L. J. K. B. 479, 
and SutcUife v. Clients Investment Co., [1924] 2 K. B. 746; 94 L. J. K. B. 113 
(explaining F airman, v. Perpetual, etc.. Society, [1923] A. 0. 74; 92 L. J. K. B. 
50); Addic d Sojis v. Dumhreck, [1929] A. C. 368 ; 98 L. J. P. 0. 119; 140 
L. T. 650; 45 T. L. H. 267, in each oi which all the most important of the 
earlier aulhoniies are reviewed. In the case of Notman v. Great Western By., 
[19161 J K. B. 58i; 84 L. J. K. B. 698, it w^as held by the Divisional Conn 
that there w'as a fourth class — i.e., the owner of premises w'ho, as in the case 
ol a railway company, is bound to admit persons to his premises, and is 
thereloic under a greater liability than that of an invitor. It was, however, 
held hy the Court of Appeal that the liability in such a case is merely tliat 
of ail invitor, and it is now seltled that there are only the three above- 
mentioned categories into which persons visiting premises belonging to another 
person can tall: Addic d Sons, Ltd, v. Dimhrcck, [1929J A. C., at pp. 364, 371. 
(M) (Inat Central By. v. Patent, [19211 K. B. 378; 90 L. J. K. B. 1269. 
(oj Latham v, Johnson J Xephew, Ltd., [1913] 1 K. B., at p. 410; Addie 
d Sotis V. Ditmbrick, [1929 1 A. (\, at pp. 364, 368; Adams v. Naylor, [1944] 
1 K. B. 730; L13 T. J. K. H. 117. 

(p) Vbi iupra. 


(q) [1949] 1 K. B. 410. 
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it. The tree was about 90 yards from an unfenccd footpath 
crossing a field. A danger notice was on the poles supporting 
the wire at about 40 yards on each side of the tree but not on 
the tree. The plaintiff, a child of thirteen, staying at an adjoin- 
ing camp who had no general permission to use the path, though 
the campers were in the habit of doing so by arrangements 
strayed 90 yards from the path, climbed to the top of the tree and 
was electrocuted. Ileld^ that in the circumstances it was 
immaterial, so far as the defendants were concerned, whether the 
child was an invitee, licensee or trespasser and that they were 
guilty of negligence in failing to protect her from a hidden peril. 

The same rule applies to trespassing cattle (r) unless tht 
owner of the land trespassed upon was, by prescription, contract 
or statute, under an obligation towards the plaintiff to fence 
against his cattle (s). 

Thus, in Pouting v. Noahes (r), the plaintiff and the defen- 
dant were neighbours. The hedge and dit(*li between them 
belonged to the defendant who owned a yew tree the boughs ol 
which projected partly over the ditch but not beyond it. The 
plaintiff’s horse ate of the yew tree and died. Hdil, that tlu 
plaintiff had no cause of action since his hoi*S£‘ was a trespassei 

And the mere fact that a tenant has covenanted with his land- 
lord to keep fences in repair does not impose upon him any 
obligation towards third persons. 

Although, however, the owner or occupier of land is not liable 
to trespassers if they injure themselves on objects legitimately 
on the land, he is liable for any act done with the deliberate 
intention of doing harm to the trespasser or with reckless 
disregard of the presence of the trespasser (t). Thus he is liable — 

(i) if he injures them wilfully (w), or 

(ii) if he puts dangerous traps for them intending to injure 
them («), or 

(iii) if without warning or reasonable precautions he does an 
act which to his knowledge is likely to cause them 
injury (a). 

(r) Ponting v. Noakes, [1894] 2 Q. B. 281; 63 L. J. Q. B. 519. 

Is) Lawrence v. Jenkins, L. R. 8 Q. B. 274; 42 L. J. Q. B. 147; Ilolgatf 
V. Bleazard, [1917] 1 K. B. 448 ; 86 L. J. K. B. 270. 

(t) Addie d Sons v. Dumhreck, [1929] A. 0., at p. 366 ; 98 L. J. P. C. 119. 
(tt) Hardy v. Central London By,, [1920 1 3 K. B., at p. 173; ^i9 L, J. K. I*. 
1187. 

(a) Hillen v. LC.I, (Alkah), Ltd., [1936] A. C., at p. 70; 104 L. ,T. K. B. 
473. 
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To do any direct and immediate injury to a trespasser, as by 
striking or throwing stones at him, would constitute a tres- 
pass to the person which would be justifiable only in the 
circumstances already set out (6). 

To set for trespassers a man-trap or spring-gun or other trap 
calculated to cause serious injury to human beings is illegal at 
Common Law (c) and, unless set at night for the protection of 
dwelling-houses, by statute (d). But other traps, such as, e.g., 
barbed wire or broken glass may be set for trespassers (e) ; and 
traps which will injure animals may be set (/), unless they are 
thereby enticed on the land with the intent that they shall be 
thus injured (g). A person is not, however, justified in directly 
killing a trespassing animal, except in self-defence or in defence 
of his family or his own animals (h). 

With regard to liability for doing acts which may injure a 
trespasser the law has been stated as follows : The person who 
is about to do a dangerous act is under a duty to warn even 
trespassers. The liability of an owner of land to trespassers does 
not arise where there is on the land a continuing trap, such as 
that which was considered in a case in the Supreme Court of the 
United States; of an innocent-looking pond which contained 
poisonous matter. . . . There, as the land remains in the same 
state, a trespasser must take it as he finds it, and the owner is 
not bound to warn him. That, however, is a different case from 
the case in which a man does something which makes a change in 
the condition of the land, as where he starts a wheel, fells a tree, 
or sets off a blast ichen he knows that people are standing near. 
In each of those cases he owes a duty to those people, even 
though they are trespassers, to take care to give them due 
warning (0. 

And, as already stated (k), independently of whether the 
plaintiff is an invitee, licensee or trespasser, an owner, occupier 
or even a licensee of land may be liable for injuries caused by 
dangerous operations carried out by him without reasonable pre- 
cautions to avoid injmies to others. 

(b) Ante, p. iK)b. 

(t) Bird 'v. flolbiouh, 1 638; 0 Ij. J. fo.s.) (. P. 146. 

(dj OlTences agaiuU the Pei'bon Ad, 1861, s. 31. 

(() The Calijaith, [1927] P. 100; 96 Ij. J P. 162. 

(/) Joiditt Ciiinia, S M. A. \V. 782; U L. .T. E\ 71; 00 11. 11. 929. 

(</) Touimiid V. natheii, 10 East 277 ; 9 11. E. 353. 

(li) Wills Hiad, I C. & P. 658; Morns v. Nugent, 7 C. & V. 762; Iftlet 
\ ffutdiingt, [1903] 2 K. B. 711; 72 Tj. J. K. B. 773. 

(I) Moiiilim \. PimlUi, flOliOj 2 K. H. 183, at ii. 191; 99 L. J. K. B. 289. 

tl) .litf*', [I. 364. 
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Licensees. — A licensee is a person ■who is on land or premises 
by the permission of the occupier, such as, e.g., a guest or a 
person who is permitted to use land for his own purposes. Great 
difficulty often arises in determining whether a plaintiff is a 
trespasser or a licensee because a trespasser may drift into becom- 
ing a licensee. There are numerous cases on this point and “ cir- 
cumstances vary inJdaitely, and you cannot ab ante furnish a 
test which will fit every case ; but [to constitute a licensee ) it is 
permission that must be proved, not tolerance, though tolerance 
in some circumstances may be so pronounced as to lead to the 
conclusion that it was really tantamount to permission (!)• 
Thus a trespasser will not become a licensee merely because a 
proprietor does not take such measures as effectually to prevent 
trespass, and, if a proprietor continually protests to and turns 
away trespassers, no permission can be implied; on the other 
hand, permission may be implied where a proprietor does nothing 
to prevent people from habitually coming over his land at does 
something but ** so half-heartedly as to be equivalent to doing 
nothing” (m). 

The general rule is that ** a licensee takes premises, which he 
is merely permitted to enter, just as he finds them ” (n). But he 
is to some extent entitled to be protected against “ traps ”, that 
is to say, non-apparent dangers of which he had no knowledge or 
notice and which he could not avoid by reasonable care or 
prudence (o). 

The extent of the protection to which he is mititled is not, 
however, dear. On the one hand it is quite settled that he must 
be protected against a new trap created by the licensor, i.e., 
anything done by the licensor which by altering the condition of 
the premises endangers the safety of the licensee (p). 

Thus, after an occupier of land has habitually allowed people 
to cross it he may not without notice create a danger to his 
licensees by putting a dangerous horse upon it (q). 

On the other hand, there have been confiicting opinions as to 

(l) Addie <£ Sons v. Dumbreck, [19S39J A. C.. at pp. 872, 373. 

(m) Id., at p. 872. 

(n) Mersey Docks and Harbour Board v. Procter, [19233 A. C., at p. 274; 
92 L. J. K. fe. 479 

(o) See Indermaur v. Dames, L. K. 2 0. P., at p. 313; Hay ward v. Dmry 
Lane Theatre, [1917] 2 K. B., at p. 914; Fairman v. Perpetual Investment 
Soetety, [1928] A. C., at p. 88. 

(p) Sutoliie V. Clients Investment Co., [1921] 2 E. B., at p. 766. See also 
Latham v. Johnson, [1918] 1 E. B., at pp. 404, 406, 411; Haymard v. Diury 
Lane Theatre, [1917] 2 E. B., at p. 913. 

{q) Lowery v. Walker, [1911] A. 0. 10; 80 L. J. E. B. 138. 
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the duties of a licensor for traps existing at the date when the 
licence was given. Upon the whole, however, the balance of 
opinion seems to support the view that for such traps the licensor 
is not liable unless he knew of their existence and failed to warn 
the licensee (r). 

Invitees . — ^The term ‘‘invitee” has, in this connection, a 
technical significance. It does not include a mere guest but 
applies only to a person who, by the express or implied invitation 
of the occupier or person in control of premises, comes on those 
premises for the purpose of the business of the occupier or upon 
some matter of material interest to the occupier (s). Thus a 
person who enters a shop for the purpose of doing business with 
a shopkeeper and a workman who enters premises for doing 
repairs are both invitees of the shopkeeper or occupier of the 
premises (f), but are only licensees of the owner if he is not in 
possession of the premises (u). 

With respect to such an invitee the law has been settled for 
seventy years that “ he using reasonable care for his own safety, 
is entitled to expect that the occupier shall on his part use reason- 
able care to prevent damage from unusual danger, which he 
knows ” (a). Or, as has been expressed in more recent cases, an 
invitor is bound to take reasonable care to avoid having traps of 
whose existence he knows. 

But “ this duty to an invitee only extends so long as and so 
far as the invitee is making what can reasonably be contemplated 
as an ordinary and reasonable use of the premises by the invitee 
for the purposes for which he has been invited. ... So far as he 
sets foot on so much of the premises as lie outside the invitation 
or uses them for purposes which are alien to the invitation he is 
not an invitee but a trespasser ” (b). Thus, if stevedores make 
use of hatches which they have no right to use, or if workmen 
go outside the area of invitation for the purposes of their work, 
they are trespassers (b). 


(r) Sutton V. Bootle Corporation, [1947] K. B. 359. 

(0 See Pamnan v. Perpetual Investment, etc,, Society, [1923] A, C., at 
p. 30. Glasgow Corporation v Muir, [1943] A, C., at p. 461. Pearson v. 
Lambeth Borough Council, [1950] W. N. 148. 

(t) Indermaur v. Dames, L. R. 2 C. P. 311 ; 36 L. J. C. P. 181. 

(u) Jacobs V. London County Council, [1950] W. N, 170. 

(a) Uastldinc v. 0. .1. Data it Sons, Ltd,, [1941] 2 K. B., at p. 373. That 
duty be discluii^as bj the einplovraeut of competent contractors Ibid, See also 
Hoiton London Crrarinq Dock Co., [1950] W. N. 33. 

(h) Ihlkn V. I,C.l, (malt). Ltd., [1936] A. C. 65, at p. 69, and see 
Mersey Docks, etc., v. Piocter, [1923] A. C., at p. 260. 
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The obligation of an invitor is not, however, confined to the 
structure of the building. Thus, the lessee of a theatre is bound 
to take reasonable care that the performance of the play does not 
expose the audience to unusual danger of which he knew or ought 
to have known (c). 

But independently of any obligation arising from the 
ownership or occupation of premises, if a person creates a 
dangerous condition of things (something in the nature of a con- 
cealed trap), whether in a public highway, or on his own 
premises, or on those of another, and he sees some other person 
who to his knowledge is unaware of the existence of the danger 
lawfully exposing himself or about to expose himself to the danger 
which he has created, he is under a duty to give such a person 
a warning (d). 

Thus, in Kimher v. Gas IngJif and Coke Co. (d), workmen 
engaged in altering a house made a dangerous hole, whidi they 
left unfenced and unguarded. The plaintiff, who had an order 
to view the house, fell into the hole and was injured. Held, that 
the employer of the workmen was liable. 

Liabilities towards children . — The liabilities of an owner or 
occupier of premises are no greater towards children than towards 
adults. But a different inference may have to be drawn from 
facts when dealing with the case of an infant than when dealing 
with an adult. For instance, what may amount to an effective 
warning to an adult may be no warning at all to an infant. What 
may amount to an invitation or a licence to a child may be 
neither the one nor the other to an adult ’’ (e). Accordingly — 

i. Where an infant is in fact a trespasser the mere fact that 

the trespass was caused by something attractive to a child 
(as distinct from a malicious allurement with intent to 
injure) gives it no greater rights (/). 

ii. But the absence of sufficient precautions to warn and keep 
children off premises is a material element in considering 
whether an invitation or a licence is to be inferred. 

(c) Cox V. CouUont [1916] 2 K. B. 177; 86 L. J. K. B. 1081. But where 
the performance is not inherently dangerous and the performers are an 
mdependent company and not his seryanis, he is not liable for every un- 
expected act of negligence ” by them {id.). 

(d) Kimher v. Ga$ Light and Coke Co., [1918] 1 K. B. 139; 87 L. J. H. B. 
751. 

(e) Hardy v. Central London Ry,^ [1920] 3 K. B., at p. 466; 89 L. J. K. B. 
469. A cWld using a public park is a licensee; SutUm v. Bootle Ccrporatioii, 
[1947] K. B. 869; 97 L. J. 23. 

(f) But a child of seven years who is at a circus where no lavatory is 
provided does not become a trespasser by entering various parts ol the circus 
in RAftrnh nf one: Pearnfm V. Coleman Brothers, [19181 2 K. B. 369. 
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ui. And when a child is on land or premises as a licensee the 
presence of some “ fascinating and fatal ” object of 
attraction, tempting him to meddle, may constitute a 
trap (g). 

Special liabilities o] landlords . — landlord who lets premises 
to several tenants, retaining control of a staircase or approach 
which is common to all tenants, has the liability of a licensor 
towards persons having business with his tenants (h). He is, 
therefore, bound not to lay any trap for them upon such stair- 
case or approach (z), but he is not liable for apparent and 
obvious dangers. Thus he is not liable for injuries caused to a 
visitor by an unlighted staircase (k ) ; or by a staircase which has 
no railings (I) ; or from which a railing is missing (m). 

Towards his tenants his liability is midway between that of 
an invitor and that which usually, arises towards persons who are 
upon premises under contractu^ rights. He does not warrant 
that the staircase or approach is as safe as reasonable care and 
skill can make it, but is merely under an obligation to take 
reasonable care to keep it in a reasonably safe condition (n). And 
he is under a similar obligation with regard to all parts of the 
premises which he retains in his own possession and under his 
own control. Thus he must take reasonable care, that the com- 
mon. roof covering all the premises and the guttering thereon is 
not in such a condition as to render the demised pr^oodses 
uninhabitable (o). 


(g) See Latham v. Johnson (uhi supra); Hardy v. Central London Ry, 
{uhi supra); Addie v. Dumb reck (ubi supra); Liddle v, Yorkshire (North 
Rtding) County CounctU [1934] 2 K. B. 101; 103 L. J. K. B. 527 (reviewing 
the authorities as to ohildren). For an example of facts constituting an invitation 
or licence to children, see Cooke v. Midland Great Western Ry,, [1909] A. C. 
220; 73 L. J. P. G. 76. It has in subsequent cases been stated that the 
headnote to the case of Cooke v. Midland, etc., Ry, is inaccurate in speaking 
of the children as trespassers (see * Hardy v. Central London Ry., [192uj 
3 E. B., at p. 467, and Glasgoio Corporation v. Taylor, [1922] 1 A. G., at 
p. 63). See albo Williams v. Cardiff Corporation, [1950] 1 K. B. 514. 

(h) Fairman v. Perpetual, etc., Society, [1923] A. C. 74; 92 L. J. K B. 
50 (orerruling Miller v. Hancock, [1893] 2 Q. B. 177). But such visitors may 
be invitees of the tenants: [1923] A. 0., at p. 85. 

(i) [1923] A. 0. at pp. 86, 92. 

(k) Huggett v. Mijcrs, [1908] 2 K. B. 278; 77 L. J. K B. 710. 

(0 Lucy V. Dawden, [1914] 2 K. B 318; 83 L. J. K. B. 523. 

(m) Dobson v. Horsley, [1915] 1 K. B. 634; 84 L. J. K. B. 399. 

(n) Dunstcr v. Hollis, [1918] 2 K. B. 795; ^ Ij. J. K. B. 331 (reviewing 
the earlier authorities;). 

( 0 ) Hargroves d Co. v. Hartopp, [1905] 1 K. B. 472; 74 L. J. K. B. 233; 

Cockburn v. Smith, [1924] 2 K. B. 119; 93 L. J. K. B. 764 (reviewing the 

earlier anlhorilie*;). 
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Sub-section ^.—Owngerous Things. Fire 

“ Anyone who — 

i. leaves a dangerous instrument, as a gun, in such a way as 
to cause danger, or 

ii* without due warning supplies to others for use an in- 
strument or thing which to his knowledge, from its 
construction or otherwise, is in such a condition as to 
cause danger, not necessary incident to the use of such 
an instrument or thing, 

is liable for injury caused to others by reason of his negligent 
act” (p). 

The first branch of this rule relates to cases where dangerous 
things, or things capable of being dangerous if left exposed to the 
interference of others, have been treated as imposing special 
duties of care on those who are responsible for their l^ing left 
where strangers can make them a source of danger to persons 
brought into contact with them* Such cases are Illidge v. Goodr- 
win and Lynch v. Nurdin ” (g). Thus : — 

In Dixon v. Bell (r), the defendant was held liable for en- 
trusting a loaded gun to a servant girl of fourteen years of age, 
who shot the plaintiff’s son. 

Similarly, in Bebee v. Sales (s), the defendant was held liable 
for damage caused by his son, who was about fifteen years of ago, 
with an airgun, he having allowed the boy to use the gun after 
he had been warned that it was being used dangerously. 

In Illidge v. Goodicin (t), the defendant left a horse and cart 
unattended in the street; the horse, being struck by a passer-by, 
backed into a shop window, and it was hold that the defendant 
was liable for the damage so caused. 

In Lynch v. Nurdin (u), a horse and cart were left unattended 
in the street and the plaintiff, a child under seven years of age, got 
upon the cart; another boy led the horse on and the plaintiff fell 
and was run over by the wheel of the cart : here again it was hold 
that the defendant was liable. 

In Clarke v. Chambers (a), the defendant wrongfully placed in a 
private road a spiked barrier, which was moved by a third person on 
to the footpath, where it injured the plaintiff. Held, that he was 
liable. 


(p) Heaven v. Pender^ 11 Q. B. D., at p. 617; 62 L. J. Q. B. 702; 49 
L. T. 367. 

(q) Weld'Blvndell v. Stephens, [1920] A. C.. at p. 985; 89 L. J. K. B. 706. 

(r) 5 M. A S. 198. 
is) 182 T. L. B. 413. 

(t) 6 C. & P. 190. 

(it) 1 Q. B. 29; 10 L. J. Q. B. 78. But an unhorsed van is not a 
dangerous thing: Donovan v. UnU>n Cartage Co., [1938] 2 E. B. 71; 102 
L. J. K. B. 270. 

(c) 8 Q. B. D. 827; 47 L. J. Q. B. 127. 
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III Olasgoic Corynuttwn r. Taylor (Jb\ the defendants were the 
owners of a public park. Upon an open piece of ground in this park 
they grow a shrub bearing poisonous berries which from their 
appearance were attractive to children. No precautions were taken 
to warn cliildren; who much frequented tho park. Held, that the 
defendants wero liable in respect* of the death of a child of seven 
years of ago who died through eating these berries. 

In this class of cases the duty extends to anticipating and 
guarding against the acts of third persons : the defendant is there- 
fore liable, although the chain of causation is broken and the 
accident would not have occurred but for the intervening act of a 
third person or of the plaintiff himself (c). 

Moreover, where children arc concerned, their natxiral instincts 
and temptations must, especially when the danger is not obvious, 
be taken into consideration in determining what is dangerous (d). 

The second branch of the rule is illustrated by the case of 
Clarke v. Army and Navy Co’-operative Society (e). Here the 
plaintiff bought from the defendants a tin of chlorinated lime, 
which, on being opened, exploded and injured her eyes. There * 
was evidence that the defendants knew that at least one similar 
accident had previously occurred, but no warning was given to 
the plaintiff on purchasing. It was held that, apart from any 
contractual liability, there is a duty cast upon a vendor, who 
knows or ought to know of the dangerous character of the goods 
which he is supplying, and also knows that the purchaser is not, or 
may not be, aware of it, not to supply the goods without giving 
some warning to the purchaser of that danger (/)• 

Another illustration is afforded by the case of Barnes v. Irwell 
Valley Water Board (g). Here the plaintiff, who was the tenant 
of premises supplied with water by the defendants, and his wife, 
were poisoned by the water having become contaminated with 
lead. The defendants knew that the water might become poison- 
ous if it passed through a lead pipe and that it would pass through 
a lead pipe on the premises occupied by the plaintiffs, but they 
had failed to take reasonable care to warn the plaintiffs or to 
protect them from being poisoned. It was held that they 

(6) Glasgow Coiporation v. Taylor, [1922] 1 A. C. 14; 91 L. J. P. C. 49. 

(c) Sto ante, p. i}71. 

(d) See the illustrafions in the text. See also Cooke v. Midland Great 
Wesietn liy. of IitlamL [1909J A. C., at p. 237; 78 L. J. C. P. 76; Latham 
V. Johnwn, fliH'M 1 K. H., at p. 413; 82 L. J. K. B. 258. Pearson v. Coleman 
Brothers, ant , p 3»s7 

(O 11903] 1 K. B. 153; 72 L. J. E. B. 163. 

(t) III nt p. ]m. 

W) [19391 1 E. B. 21; 107 L. J. K. B, 629. 
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were under a duty to take reasonable care and were liable for 
negligence. 

Where a vendor is guilty of a breach of this duty he is liable 
not only to the immediate purchaser but a third person. Thus, 
in Burfttt v. KiUe (ft) the proprietor of a toy and fancy goods 
shop sold a pistol (described as a “ safety pistol ”) and fifty WAnlr 
cartridges to a boy who was twelve years of age. Through a 
defect in its construction it became dangerous, and when fired by 
the purchaser injured one of his playmates, who brought an action 
against the vendor and succeeded on the ground that the pistol 
and cartridges formed a dangerous combination supplied without 
any warning of its danger. It must be noted that this liability for 
articles which are per se dangerous is a liability quite distinct from 
the liability under the rule in Donogkue v. Stevenson (i). 

Fire. — At Common Law a man was prima fade liable for any 
damage done by fire originating on his own land (ft). 

By s. 86 of the Fires Prevention (Metropolis) Act, 1774, which 
is of general application (Z), it was provided that no action should 
lie agtunst any person “ in whose house ... or other building, or 
on whose estate any fire shall . . . accidentally begin ”. This 
exception, however, does not apply to a fire which was caused 
either deliberately or negligently (2), nor does it affect the liability 
on the principle of Bylands v. Fletcher (m). Accordingly, on 
this principle, where a person brings on his premises a dangerous 
thing, such as a motor car with a tank full of petrol, he is liable 
for the consequences of any fire which it occasions (n). 

A railway company, having unqualified statutory authority to 
use locomotives, is not, in general, liable for damage caused by 
sparks from its engines (o), unless so caused by the negligence of 
its servants (p). ^t by s. 1 of the Railway Fires Act, 1905, as 


(h) [1989] a E. B. 743; 108 L. J. E. B. 669. 

(t) See ante, p. 869. 

(k) Muagroee v. Pmdelis, [1919] 9 E. B.; 88 L. J. E. B. 915. 

(2) Filhter v. Phippard, 11 Q. B. 847; 17 L. J. Q. B. 89; 79 B. B. 401. 

(m) Miugrove v. PandeUs (ubi supra). Nor does the exception apply 
\ 7 liere the fire is a nvdaance which the defendant has permitted to continue 
upon his property; Job Edwards, Ltd. ▼. Birmingham Navigations, [1994] 
1 E. B., at p. 864 ; 98 L. J. E. B. 261. 

(n) Id. " The question may some day be disenssed whether a fire spreading 
from a domestic hearth, accidentally begms within the meaning of the Act, 
if sneh a fire should extend so as to inTolve the destruction ol property or 
premises. I do not covet the task of the advocate who has to contend 
t^t it does per Duke, L. J., [1919] 9 E. B., at p. 51. 

(o) Vaughan v. Ta/f Vale Bv., 6 H. & N. 679; 99 L. J. Ex. 917 ; 9 Ij. T. 
894; Canadian Paeifie By. v. Boy, [1909] A. 0. 990; 71 L. J. P. C. 51. 

(p) Smith V. London and South Western By., L. B. 6 0. P. 14; 40 li. J. 
0. P. 91; 38 L. T. 678. 
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amended by s. 1 of the Railway Fires Act Amendment Act, 1928, 
if damage is caused to agricultural land or agricultural crops by 
fire arising from sparks or cinders emitted from any locomotive 
engine used on a railway, the fact that the engine was used 
under statutory powers shall not affect liability in an action for 
such damages; this section does not, however, apply unless the 
daim for damage does not exceed £200. By s. 8 of the Amend- 
ment Act it is provided that the principal Act shall not apply 
Mnlp us (i) notice in writing of the fire and of intention to daim 
in respect thereof has been sent to the railway company within 
seven days of the occurrence of the damage, and (ii) particulars in 
writing of the damage showing the amoimt of the claim in money 
not exceeding the sum of £200 have been sent to the railway 
company within twenty-one days of the occurrence of the 
damage (g). 


SuB-SEcnoN 8. — Ardmahs 

The responsibility of owners of animals for damage done by 
them may be based on one or more of three distinct groimds of 
liability. The first is that known as cattle trespass. The second 
is based on the dangerous disposition of the animal, dther because 
of its iimate character, as in the case of lions, tigers, monkeys and 
others, or because, though it belongs to the tame or domestic 
class, it has shown a ferodous disposition, in which case proof of 
the scienter at of knowledge of its disposition is necessary to estal^ 
lish liability. The liability under these two causes of action . . . 
is strict or absolute and does not involve proof of negligence, but 
outside these dasses of cases lies the wide general action for 
negligence, that is, breach of a duty to take reasonable care for 
the safety either of particular individuals or of individuals 
regarded simply as members of the public exercising their ordinary 
rights either on the highway or elsewhere ” (r). 

In each case the term “owner” indudes anyone who has 
“ possession and control ” of the animal at the material time, 
and the test of liability is either ownership or possession and 
control (s). 

Thus, in North v. Wood (#), the occupier of premises was held 
not liable for the acts of a dog kept on the premises, but owned by 
his daughter who paid for its food and its licence. 


(q) Definitions of agricultural land and crops are contained in s. 4 of the 
principal Act. 

(r) Braekcnhorouqh v. Spaldtng V.D C., [1942] A. C., at p. 820. 

(♦) Knott V. London County Council, [1934] 1 K. B.. at t>i). 140, 141: 
103 L. ,T. K. B. 100. ev ^ f 

(t) [1914] I K. B. 629; 88 L. J. K. B. 627. 
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As regards the first branch the rule is that the owner of 
animals in which the right oi property can exist (as, e.g., cattle, 
sheep and poultry) is bound to see that they do not stray on to 
the land of another person and, even without any negligence on 
his part, is liable for any trespass they may commit and for the 
natural consequences of their trespass (u), unless the trespass is 
due to the failure of such other person to fence them out when he 
was under a legal obligation to do so (a), or unless the trespass 
occurred while they were being driven along the highway, in 
which case he is liable if it was due to negligence or wilful inten- 
tion on his part (b). But the owner of a dog or cat is not liable 
for its trespasses or their natmal consequences (c). Thus the 
owner of a cat is not responsdble when it trespasses and does 
damage which merely consists in following a natural propensity 
of its kind, e.g., the jm^ensity to kill fowls or pigeons (d). He 
may, however, under the second branch of liability be responsible 
for damage done by it when trespassing if he has knowledge of a 
special mischievous tendency on its part to do such dtunage (e). 

In cases where liability does not arise out of trespass to land, 
the law recognises two distinct classes of animals, namely, (i) those 
which from the experience of mankind are dangerous, whether or 
not they are ferae naturae so far as the rights of property are 
concerned ; and (ii) those which, according to common experience, 
are not dangerous, such as sheep, horses and dogs (/), and 
cattle (g). 

A person who keeps an animal of the first class does so at his 
peril; he is presumed to know the propensities of the class to 
which it bdongs, and is liable for all mischief done by it, although 
he has not been guilty of any negligence and although he did not 


(u) Cov V. Burbiige, 18 C. B. (s.s.) 430 ; 82 L. J. C, P. 89 ; 184 R. R 680 ; 
Lee V. Riley, 18 0. B. (k.s.) 722 ; 84 L. J. 0. P. 912: 144 E. E. 644; EVii v. 
Lofttu Iron Co., L, B. 10 0. P. 10; 44 L. J. 0. P. 24; BueMe v. Holmea (ubi 
lupra), 

(a) Ante, p. 888. 

(h) Oayler <6 Pope, Ltd, v. Datiei d Son, Ltd., [1924] 2 K. B. 75. ^ Bor 
an example of negligencei see Janet v. Owen, 24 L. T. 587. As to animalh 
on highwaye, see poet, p. 897. 

rown y, Qilet, 1 C. * P. 118; 28 E. R. 769; Sanders y, Teape, 61 



L. T. 263. 

(d) Btuihle y. Holmea (ubi supra). 

(e) See Bead y. Edwards, infra. 

(f) Cox V. Bwbidne, 13 0. B. (n.s.l, at p. 439; Pilbum v. Pec 
eto., Co., 26 Q. B. D. 268 ; 59 L. J. Q. B. 471; ftfanton v. 
[1928] 2 K. B. 212; 92 L. J. K. B. 624. 

(g) Braekeriborough v. Spalding U.D.C., [1912] A. C. 310. 


rfe'e Palaor, 
Iroeklebank, 
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in fact know that the particular animal had any mischievous 
propensities (A). 

But as to animals which are not naturally dangerous or 
mischievous, the person keeping them is, at Common Law, liable 
only in respect of such dangerous or mischievous propensities as 
are known to him ({). Thus, in the case of a dog, if it bites a man 
or trespasses and kills game, and his owner knows that it is 
accustomed to bite men or to trespass and kill game, the owner is 
responsible; but, unless the scienter can be proved, the party 
injured has no remedy (k). 

But there must be evidence of the particular propensity com- 
plained of. Thus the fact that a dog has bitten human beings is 
no evidence of a propensity to worry sheep (1 ) ; and the fact that 
it has bitten a goat is no evidence that it is dangerous to human 
beings (m). 

In order, however, to render the owner of an animal liable for 
damage done in the exercise of a mischievous propensity it is not 
necessary to show that it has actually done that kind of damage 
on a previous occasion, it is sufficient to show that it has previously 
manifested that propensity. Thus in order to render the owner of 
a dog liable for damages due to its having bitten a human being, it 
is not necessary to prove that it has actually bitten or attempted 
to bite anyone else; it is sufiScient to show that it is, to the 
owner’s knowledge, ferocious towards human beings; and, even 
though it is not generally ferocious to human beings, it is sufficient 
to show that it is, to the knowledge of the owner, ferocious to 
them in certain circumstances which were in existence when it bit 
the plaintiff, as, e.g., at times when it has puppies (n). 

But evidence that a horse has a propensity to bite other horses 
is not evidence of a propensity to bite human beings (o). And 
the propensity of a cat with kittens to attack a dog is no 

(h) Filbum v. People*8 Palace, etc,, Co. (ubi supra) (elephant not known 
lo be dangerous); and see May v. Burdeit, 9 Q. B. 101; 16 L. J. Q. B. 

72 E. E. 189 (plaintiff bitten by a monkey: held, that negligence need not 
be alleged). 

(») Manton v. Brochlebank (ubi supra); Pardon v. Harcourt Rivington, 
18 T. L. R. 216. 

(M Cor V. Burhidge, 13 C. B. (n.s.) 430; 32 L. J. C. B. 89. See Bead v. 
Edwards, 17 C. B. (n.s.) 216; 31 L. J. C. P. 31; 11 L. T. 311; 142 E. E. 824, 
Compare, however, Buckle v. Holmes (ante, p. 303). 

(/) Hartley v. Ilairman, 1 B. & Aid. 620. 

(w) Osborn v. Choequeel, [^896] 2 Q. B. 109; 66 L, J. Q. B. 634. 

(n) Worth \. (hlhng, L. li. 2 C. P 1; Osborn v. Choequeel (ubi supra); 
Barnes v. Lttcile, Ltd., PO L. T. 680; 23 T. L. E. 389. See also Hudson 
V. Itobrrh, 6 Ex. 679; 20 L. J. Ex. 290 ; 86 R. E. 438 (bull that had a 
propen«.ity to run at anything red; plain tifl wearing a red handkerchief; 
owner held liable). 

(o) Glanvtlle v. Sutton, [1928] 1 K. B. 671; 97 L. J. K. B. 166. 
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evidence of a propensity to attack human beings accompanying 
dogs. 

Thus, in Clinton v. Lyons <& Co., Ltd. (p), the plaintiff, accom- 
panied by a dog, entered a teashop where there was a cat with 
kittens, which bit the dog and also bit the plaintifi when she lifted 
up the dog. It was held that the defendants wore not liable for the 
injuries to the plaintiff herself, because there was no evidence that 
cats with kittens are dangerous to human beings who bring dogs into 
shops, nor were they liable for the injuries to the dog, because though 
cat and dog will fight whether the cat has kittens or not ... it 
would be ridiculous to hold that for that reason every person who 
keeps a dog or a cat does so at his peril”. 

If the owner of an animal appoints a servant to keep it, the 
servant’s knowledge of its ferodty is the knowledge of the master 
whether communicated to him or not (g). And a complaint made 
to a servant of the ferocity of an animal kept by his master upon 
premises where he is managing or conducting business for his 
master may be some evidence of the master’s scienter (r). But 
the knowledge of a servant is to be imputed to his master only 
when it is acquired by him as such in the course of his employ- 
ment on the master’s behalf. Thus where a caretaker at a school 
kept a savage dog for his own purposes and not for the protection 
of the premises or otherwise for the benefit of the employers it was 
held (i) that the employers were not liable since they were not the 
owners nor in possession and control of the dog9 and (ii) that in 
any case the caretaker’s knowledge of the ferocity of the dog could 
not be imputed to them (s). 

Where an animal does not belong to a dangerous class but is 
known to be dangerous, the liability of its owner is the same as if 
it belonged to a dangerous class, so that he is bound to keep it 
secure at his peril, and as in the case of a person who leaves 
dangerous things where others can make them a source of 
danger (t) is liable even though the immediate cause of any injury 
done by it is the intervening act of some third person. 

Thus, iu the case of Baker v. Bnell, the defendant kept on his 
premises a dog which he knew to be savage. The dog was entrusted 


(p) ri912] 3 K. B. 198; 81 L. J. K. B. 923. 

iq) Baldwin v. Casella, L. B. 7 Ex. 325; 41 L. J. Ex. 167. 

(r) Applehee v. Percy ^ I». B. 9 0. P- 647 ; 43 L, J. C. P. 365, distintjuisbing 
Stiles V. Cardiff Steam Navigation Co., 83 L. J. Q. B. 310, \^liere the 
knowledge of servants of the defendant, not having any control over his 
U>nBines 9 or over the dog, was held to afford no evidence of scimter. 

(s) Knott V. London County Council, 11934] 1 X. B. 126; 103 L. J. K. B. 
100 . 

(t) See ante, p. 3A9. 
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fco the rare of a servant who, foolishly and in breach of his duty to 
keep it safe, incxied it to attack the plaintiff. Held, that a person 
keeping an animal known to be savage is answerable for any harm 
done by it even though the immediate causo of the injury is the 
intervening voluntary act of a thii*d person (u). 

In the case of injury by dogs to animals, the Common Law 
rule of liability is modified by the Dogs Act, 1906, which provides 
that the owner of a dog shall be liable in damages for injury 
done to any cattle by that dog ; and it shall not be necessary for 
the person seeking such damages to show a previous mischievous 
propensity in the dog, or the owner^s knowledge of such propen- 
sity, or to show that the injury was attributable to neglect on the 
part of the owner (a). By s. 7 of the Act the word ** cattle ** 
includes horses, mules, asses, sheep, goats and swine; and by 
s« 1 of the Dogs {Amendment) Act, 1928, the Act of 1906 is 
applied to injuries done to poultry. 

By s. 1 (2) of the Act of 1906 the occupier of any house or 
premises where the dog was permitted to live or remain at the time 
of the injury is presumed to be the owner, and is liable for the 
injury unless he proves that he was not the owner at the time. 
By s. 1 (8), if the damages do not exceed £5 they may be 
recovered under the Summary Jurisdiction Acts as a civil debt. 

The similar Act of 1865 was held to apply though the cattle 
were trespassing at the time of the injury (b). 

It must, however, be noticed that, apart from the absolute 
liability which rests upon the owner of an animal which he knows 
to be ferocious, he may also be liable for any damage caused by 
his animals through his own negligence, and in such a case the 
doctrine of scienter has no application. 

Thus, in the case of Smith v. Cook (c), the defendant, being the 
bailee of a colt and being therefore bound to take reasonable care of 
it, put it in a field with some heifers, where it was killed by a bull 
which was in the habit of visiting the heifers. The jury having 
found that the defendant acted without reasonable care in putting 
the colt into the field, it was held that he was liable, although there 
was no evidence that the bull was of a mischievous disposition. 


(tt) [19081 2 K. B. 826; 77 Li. J. K. B. 1090. In Nichols v. Marsland (L. B. 
10 Ex., at p. 260 ; 46 L. J, Ex. 174) Baron Bramwell said: “I am by no 
means sure that if a man kept a tiger, and lightning broke his chain, and 
he got loose and did mischief, that the man viho kept him would not be liable 

^ repealing and replacing the Dogs Act, 1865 

(28 & 29 Vict. c. uO). 

(b) Grafufc v. Silaock, 17 L. T. 340. 

(c) 1 Q. B. D. 79; 15 L. J. Q. B. 122. Compare Lee v. jRt’Zcw, ante, p. 898: 
Manton v. Brocklebank, ante, p. 394. 
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Animals straying on highways . — ^At Common Law the owner 
or occupier of land adjoining a highway is under no prima fade 
duty to fence so as to keep off the highway animals not known to 
be dangerous, though 8<nue special duty may be imposed by a 
local Inclosure Act, or by prescription or otherwise. Accordingly, 
in the absence of any such special duty, he is not liable, either on 
the ground of negligence or as for a nuisance to the highway, 
merely because damage is caused by the collision of other traffic 
with his ordinary domestic animals upon the highway (d). 

But he will be liable if he is guilty of negligence in bringing an 
animal of partietdar dangerous propensities upon the highway in 
circmnstances under which it is likely to do harm, as, e.g., if he 
takes an unbroken colt along the highway at night without having 
it under proper control, and, being startled by a light on a 
bicycle, it bolts across the road and kicks the rider of the 
bicycle (e). 

And he may be liable if he allows his animals to stray upon 
the highway in such numbers as inevitably to constitute a 
nuisance (/). 

And apart from the liabHily imposed upon a persem by reason 
of the propensities of bis animals he must take reasonable care 
that they axe not used in a manner likely to injure others. Thus 
a person who brings a horse upon a highway must take reasonable 
care to prevent it from causing injury to others and the amoimt 
of care that is requisite will vary according to circumstances so 
that it will be greater in a town than in the country. Moreover, 
the duty to take care does not extend merely to seeing that it is 
properly tethered while in the street. Accordingly a person may 
be liable for damage caused by a horse which escapes into a street 
from a stable in which it was improperly tethered (g). 


(<i) Searle v. Wallhank, [1917] A. C. 841; [1947] L. J. B. 268. 

(e) Turner v. CoaUt, [1917] 1 K. B. 670; 86 L. J. K. B. 821 ; 113 h. T. 
766 ; 88 T. L. B. 79. 

(/) See Ellis v. Banyard, 106 Ii. T. 61 (per Vanghsn WilUams aiul 
Kennedy, L.JT]'.); Heath’s Oarage, Ltd. v. Hodges, [1916] 2 E. B., at p. 880. 
(g) Been v. Davtes, [1935] 2 K. B. 282; 101 L. J. £. B. 610. 
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CHAPTER V 

INDUCINO BBEACH OF OONTBAOT — INTERFERENCE WITH 
FREEDOM OF ACTION— INTERFERENCE WITH DOMESTIC 
RELATIONSHIPS AND CONTRACTS OF SERVICE— SEDUCTION 

SscmoN 1.— Inducing Breach of Contract and Interference 
with Freedom of Action 

It has already been pointed out (a) that every malicious (t.e., 
unjustifiable) invasion of civil rights is actionable. This principle 
is not limited to cases in which there has been a trespass (xr 
nuisance, or in which damage has been caused by negligence or 
by the failure to perform some duty owed to the {daintifi, but 
it applies whenever there has been an unjustifiable interference 
with the exercise of any right. An early illustration is afi<xrded 
by the ease of Ashby v. White (5), where it was held that the 
defendant was liable to an action on the case for imjustifiably 
hindering the plaintiff from exercising his legal right to vote at 
a Parliamentary election, the rule being thus expressed by Lord 
Holt, whose judgment was upheld by the House of Lords : “ The 
ground of law is plain and certain and indeed universal, that 
when any man is injured in his right, by being either hindered 
in, or deprived of, the enjo 3 unent thereof, the law gives him an 
action to repair himself ”, And in such a case the plaintiff is 
not bound to prove that he has suffered any aictual damage; 
and it is equally a tort if, though defendant has not himself 
violated any right of the plaintiff, he has procured the violation 
of any right, either by procuring a tort or a breach of 
contract (c). 

This principle has come into prominence in many important 
cases in which the plaintiff has complained either of unfair trade 
competition, or of berug boycotted, or otherwise hindered from 
carrying on his trade, profession, or occupation (d). 


(a) Jrtlf, p. 253. 

fb) 2 Ld. Raym. 938. For an illustration of interference vrith rights of 
{jerbouul salely, see f('i(l:tiiyo)i v. Doientou {ante, p. 2531. 

(rj Lumleij v. Gye, 2 H. & B., at pp. 232—234 ; 22 L. J. Q. B. 463 ; 96 
K. It. 501. 

(d) Some of the earlier cases resale to trade union disputes, with regard to 
which the law was in some respects altered by provisions of the Trade Disputes 
Act, 1906. 
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In relation to cases of this kind the fdlo'wing rules have been 
formulated ; — 

1. « It is a violation of legal right to interfere with contractual 
relations recognised by law, if there be no sufficient justification 
for the interference” (e). Accordingly, if A, without legal 
justification, induces B to break his contract with C, he is liable 
to an action of tort at the suit of C (/). 

2. It is also a violation of legal right if A, by any unlawful 
means (c.g., by unjustifiable compulsion, intimidation or threats) 
obstructs or interferes with B in the exercise of his trade, profes- 
sion or calling, or prevents third persons from entering into or 
continuing contracts with him (g). 

8. In neither of these two cases is it necessary for the plaintiff 
to prove malice in the sense of spite or ill-will (h). 

4. A has no cause of action against B merely because he has 
suffered damage from an act lawful in itself and carried out 
without employing unlawful means ” (i), as, for example, where 
B, without using any unlawful means, induces third persons not 
to enter into or continue a contract with A (fe), or interferes with 
or injures A’s business by legitimate trade competition (1). 


(e) Quinn v. Leathern, [1901] A. 0. 495, at p. 610; 70 L. J. P, C. 70. 

(/) South Wales, etc., Federation y. Glamorgan Coal Co,, [1905] A. C. 239; 
74 L. J. £. B. 625. No general rule has been laid down as to what constitutes 
justification. In Brimelow Y. Casson, [1924] 1 Ch., at p. 311, it was said by 
Bussell, J., that in determining whether or not there was justification, the 
points for ^nsideration were “tne nature of the contract broken; the po«jilion 
of the parties to the contract ; the grounds for the breach ; the means employed 
to procure the breach ; the relation of the person procuring the breach In 
Crofter, etc,, Harris Tweed Co, v. Veitch, [1942] A. C., at p. 442, an illustra- 
tion of justification given by the Lord Chancellor was that a father may 
persuade his daughter to break her engagement to a scoundrel ; the father'^ 
justification arises from a moral duty to urge his daughter that the contract 
should be repudiated. 

(g) Mogul S,S. Co, v. MacGregor, [1892] A. G. 25, at p. 37 ; 61 L. J. Q. B. 
295 ; Quinn v. Leathern (supra). Bee also Ware d De Freville v. Motor Trade 
Association, [1921] 3 K. B. 40, at pp. 81—84; 90 L. J. K. B. 49. Here again no 
general rule has been laid down as to what constitutes justification. Note, 
however, that a threat does not fall within the category of unlawful means 
unless it is a threat to commit an illegal act; Sorrell v. Smith, [1926] A. C. 
700 ; 94 L. J. Ch. 347. 

(h) Pratt V. British Medical Assooiation, [1919] 1 K. B. 244, at p. 266, 
and authorities there cited. 

(0 Harris Tweed Co, v. Veitch (uhi supra), 

(h) Ware d De Freville v. Motor Trade Association, [1921] 3 H. B., at 
p. 70; Davies v. Thomas, [1920] 2 Ch., at p. 197; 89 L. J. Ch. 338. 

(Z) Mogul 8.S Go, v. MacGregor, Goto d Co, (supra). There is again n(» 
definition of what constitutes legitimate trade competition. The test is^ whether 
the defendant is merely exercising his own right to advance his own interests, 
or whether he is, without justification, preventing the plaintiff from exercising 

Viia oiYni1fl.r riflrbt.fl. 
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5. A lawful act by one person does not become unlawful 
because done with an intent to injure another (m), but an act 
otherwise lawful does become unlawful if done by two or more 
persons in combination in pursuance of a criminal conspiracy, 
that is to say, with the predominant purpose of damaging another 
person as distinct from that of protecting or promoting any 
lawful interest of the combiners (no illegal means being 
employed) («). 

Accordingly, a combination of two or more persons wilfully 
to injure a man in his trade is unlawful and, if it results in 
damage to him, is actionable. But, if the real purpose of the 
combination is, not to injure another, but to forward or defend 
the trade of those who enter into it, then (in the absence of means 
which are in themselves unlawful, such as violence or fraud) 
no wrong is committed and no action will lie, although damage 
to another ensues (o). 

The foregoing rules were laid down and applied in the follow- 
ing cases, to most of which reference has already been made. 

In Mogul S.S. Co- V. MacGregor 9 Gow 4* Co., the plaintiffs 
sued the defendants for conspiracy to prevent their vessels from 
being employed by shippers in Chinese ports. The plaintiffs and 
the defendants were both engaged in the tea-carrying trade. The 
defendants had formed an association which they had refused to 
allow the plaintiffs to join. They had offered special discounts to 
exporters who employed them alone, they had organised a system 
for underbidding the plaintiffs, even by accepting unremunerative 
rates of freight, and they had forbidden their agents, on pain of 
dismissal, to act as agents for the plaintiffs. Held, that the 
plaintiffs had no cause of action. There was no intent to injure 
the plaintiffs except in so far as such injury might be the result 
of lawful trade competition. Nor were any illegal means 

(m) Allen v. Flood, [1898] A. 0 1; 67 L, J. Q. B. 119; and sea ante, 
p. 251. 

(n) Crofter, etc , Hams Tweed Co, v. Veitch [1942] A. C., at p. 445; see 
also Quinn v. Leathern (supra ) ; Ware ti De Frevtlle v. Motor Trade Associa- 
tion, [1921] 3 K B., at pp. 90, 91; Sotrell v Smith, [1925] A, C., at p. 724. 

(0) Sotrell V. Smith (uhi supra), revie\ving the cailiei authontics. 
“ Conspnacy as a cause of action exists either \\hen the end aimed at by the 
agiocment is unla^\iul and causes damage, 01 the means by which a lawful 
end IS puisued aic unlawful and cause damage. An agieement is not actionable 
when ncithei the end noi ihe means is unlawful Hatdie d Lane v. Chilton, 
[192S] 2 K. B., at p. 813; 97 L. J K. B. 539 “The crime of conspirac^r 
consists m the agi cement to effect an unlawful puipose, but the tort is 
committed only if the agreement is carried into effect and damage to the 
plaintiff IS thereby produced “ . Ciofter, etc , Harris Tweed Co, v. Veitch, 
C1912] A. 0., at p. 446. 
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employed such as intimidation, violence, molestation or the 
procuring of people to break their contracts. 

In Allen v. Floods a shipbuilding firm employed the plaintiffs 
as shipwrights. Ironworkers on the same ship objected to the 
employment of the plaintiffs because, when working for another 
employer, they had infringed trade union rules. One of the iron- 
workers accordingly telegraphed to the defendant w'ho was an 
official of the ironworkers’ union. The defendant on his arrival 
discovered that the ironworkers were likely to “ knock off ” work 
unless the plaintiffs were discharged. He communicated this fact 
to the employers who, in consequence, at the end of the day, 
discharged the plaintiffs, in so doing the employern committed 
no breach of contract becamey although the employment of the 
ironworkers xeould ordinarily have continued until thi work was 
done, their engagemtnt was only from day to day and terminated 
at the end of each day. Jleldy that the plaintiffs had no cause 
of action against the defendant, although, as the jury found, he 
maliciously induced the employers to discharge them and not to 
engage them again. The defendant had committed no illegal 
act. He had not induced the employers to commit a breach of 
contract. Nor had he used any illegal means such as illegal 
threats or intimidation. Accordingly, since his acts did not con- 
stitute a legal iwjwria, they were not actionable although they 
were done maliciously and had caused damage to the plaintiffs. 

In Quinn v. Ltathemy the plaintiff was a wholesale butcher 
and the defendants were officers of a butchers’ trade union 
society. The plaintiff employed non-union men and refused to 
dismiss them. The defendants induced certain retail butchers 
to cease dealing with the plaintiff by threatening to call out their 
employees, and also induced one of the plaintiff’s servants to 
leave him in breach of contract and others not to continue in 
his employment. The jury found that in so doing they acted 
maliciously. Heldy that the plaintiff had a good cause of action. 
The defendants had obstructed and interfered with him by 
illegal means and had acted by conspiracy, not for any pur|)ose 
of advancing their own interests but for the sole purpose of 
injuring the plaintiff in his trade. 

In South Walesy etc.y Federation v. Glamorgan Coal Co., the 
officers of a miners’ federation induced miners, in breach of their 
contractSy to abstain from working on certain days. They acted 
without any malice or ill-will towards the employers and solely 
with the ob]ect of keeping up the price of coal and in the 
interests, as they thought, of both the miners and the employers. 

26 
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There was no coercion, threat or intimidation on their part, 
f/eld, that the employers had a good cause of action against 
them. They had without legal justification induced the workmen 
to commit an imlawful act, and the fact that they acted without 
malice was accordingly immaterial. 

In Ware ^ De Freville, Ltd. ▼. Motor Trade Association, the 
defendants were an association of manufacturers of motor vehicles 
and accessories. The object of the association was to encourage 
the motor industry and to protect the interests of manufacturers, 
sellers and users of motor goods. To protect manufacturers they 
fised the prices at which certain goods were to be sold. To secure 
the maintenance of these prices it was provided by the by-laws 
of the association (i) that, if any person sold or offered for sale 
any such goods otherwise than at the fixed price, his name might 
be placed upon a stop list and notice thereof might be given to 
all members ; and (ii) that no member of the association should 
thereafter supply any of such goods to a person placed on the 
stop list and that any member so doing might also be placed on 
the stop list. The by-laws, however, contained provisions 
“ intended to avoid coming into conflict with the decisions about 
the illegality of inducements to break existing contracts ** (p). 
The plaintiffs, having advertised a car for sale at a price above 
the fixed price, were placed on a stop list which was published 
in various trade jotunals. Accordingly they brought an action 
for an injunction to restrain the defendants from continuing to 
publish their name on the stop list. In consequence of the 
publication some persons had refused to enter into fresh con- 
tracts to supply the plaintiffs with those protected goods but there 
was no evidence of any breach of contract. Held, that an injimo- 
tion should not be granted because (i) the defendants had acted 
for the protection of the trade interests of the association and not 
in pursuance of a conspiracy to injure them ; and (ii) the means 
employed by the defendants to carry out the object of their com- 
bination were not unlawful. 

In Brimelofw v. Casson (g), the plaintiff was the manager of 
a theatrical touring company. The defendants were members eff 
a joint protection committee representing five theatrical 
associations. The objects of those associations were (inter alia) 
to protect the interests of theatrical performers and in particular 
to secure a living wage for chorus girls and so prevent them from 
being driven to prostitution. The defendant ran his company 


(ji) 1.1021] 3 K. B., at p. 63. 

(q) [19211 1 Cb. 302 ; 93 L. J. Hi. 256. 
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on a profit-sharing basis which was considered highly objection- 
able by the associations because it was capable of great abuse, 
lie paid his chorus girls a sum much below the minimum wage 
fixed by the associations and it was obvious that the whole com- 
pany was leading a hand-to-mouth existence. One young unmar- 
ried girl aged about eighteen was living in immorality with 
another munber of the company who was a tiny deformed 
creature, her reason for so doing being that she could not live 
upon her salary. There was also reason to suspect that, for the 
some cause, another member of the company was living in 
immorality. In consequence of these facts and of the general 
conditions under which the company was run the committee 
induced various theatre proprietors to break their contracts with 
the plaintiff and not to enter into fresh contracts with him. 
Their object was to drive him off the road until he paid the 
minimum wages. Held, that the defendants were justified in 
acting as they did. The committee, having been created with the 
object of protecting the theatrical calling owed a duty to their 
calling and its members to “ take all necessary peaceful steps to 
terminate the payment of this insufficient wage, which in the 
plaintiff’s company had apparently been in fact productive of 
those results which their past experience had led them to 
anticipate ”. 

In Sorrell y. Smith the plaintiff was a retail newsagent who, 
until a date in February, 1022, had been obtaining his newspapers 
from a firm of wholesale agents named Ritchie. On that date, 
at the request of bis trade union, he transferred his custom to 
another firm named Watson. 

The defendants, who acted as a committee representing news- 
paper proprietors, objected to the policy of the plaintiff’s trade 
union on the ground that it was injurious to their trade. Accord- 
ingly, in order to compel the plaintiff to return to Ritchie, they 
threatened to discontinue supplying their newspapers to Watson 
and also to a firm who supplied Watson, unless Watson gave up 
supplying the plaintiff. In consequence of this threat Watson, 
after giving proper notice of discontinuance, ceased to supply the 
plaintiff. Held, that the plaintiff had no cause of action against 
the defendants. They had caused no breach of contract. Though 
they had combined in a proceeding the necessary effect of which 
would have been to injure the plaintiff unless he submitted to their 
conditions, their purpose was to forward or defend their own 
trade and not to injure the plamtiff in his trade. In pursuing 
that purpose ‘they had used no means that were unlawful, the 
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threat to withdraw custom or supplies being merely an intimation 
of their intention to do something which they had a legal right 
to do. 

In Crofter, etc., Harris Ttceed Co. v. Veitch, the appellants 
(plaintiffs) were manufacturers of tweed in the island of Lewis. 
The tweed was woven for them by crofters in their own houses, 
the yarn from which it was woven being imported by the plain- 
tiffs through Stornoway, the chief port of the island : some of 
the finished tweeds were also exported from Stornoway. The 
respondents (defendants) were officials of the Transport and 
General Workers' Union, a trade union; all the dockers at 
Stornoway were members of the imion. A similar tweed was 
made in the island by five spinning mills from yarn spun in the 
mills, ninety per cent, of the spinners in these mills being mem- 
bers of the Transport and General Workers' Union. The appel- 
lants were able to sell at lower prices than the owners of the mills. 
Negotiations between them to secure minimum prices having 
failed the respondents instructed the dockers to refuse to handle 
yarn imported and tweed exported by the plaintiffs. It was held 
that for this the appellants had no cause of action. The pre- 
dominant object of the respondents . . . was to benefit their trade 
union members by preventing under-cutting and unregulated 
competition and so helping to secure the economic stability of 
the island industry. The result they aimed at achieving was to 
create u better basis for collective bargaining, and thus directly 
to improve wages prospects. A combination with such an object 
is not unlawful, because the object is the legitimate promotion 
of the interests of the combiners, and because the damage neces- 
sarily inflicted on the appellants is not inflicted by criminal 
or tortious means and is not the ‘ real purpose ’ of the 
combination " (r). 

By s. 3 (1) of the Trade Disputes Act, 1906, it is provided 
that “ an act done by a person in contemvlution or furtherance of 
a trade dispute shall not be actionable on the ground only that it 
induces some other person to break a contract of employment, or 
that it is an interference with the trade, business, or employment 
of some other person, or with the right of some other person to 
dispose of his capital or labour as he wills ". This section, how- 
ever, gives no protection if the breach of a contract is induced by 
unjustifiable threats or violence (s). The term “ trade dispute ” 
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means any dispute between employers and workmen, or between 
workmen and workmen, which is connected with the employment 
or non-employment or the terms of the employment or with the 
conditions of labour of any person ; and workmen ” means all 
persons employed in trade or industry (f)- The Act accordingly 
applies only when such a dispute is imminent and the act is done 
in expectation of and with a view to it, or when such a dispute is 
already existing and the act is done in support of one side to it : 
it does not, therefore, apply to an act done from personal 
animosity although such act may be likely to bring about a trade 
dispute. 

Thus, in (\muay v. UWe (&), it ^^as hold that it did not apply 
where a trade union official induced the plaintiff’s einplo,\m to 
dismiss him by threats that, Unless they did so, the union men in 
their employment would cease to w'otk, no trade dispute being in 
existence or conlomplatioii and the threats being made out of per- 
sonal animosity and in order to panisli tho plaintiff for not })a.> ing 
a fine due from him to the trade union. 

The same section also provides that an act done in pursuance 
of an agreement between two or more persons, if so done in con- 
templation or furtherance of a trade dispute, shall not be 
actionable unless, if done without such agreement, it would have 
been actionable. 

Section 2, — Interference mith Domestic Relation ships and 
Contracts of Service. Seduction 

Other instances of the violation of an absolute right are 
afforded by various kinds of interference with domestic relation- 
ships and contracts of service, in respect of which writs of trespass 
lay from a very early date (u). 

Husband and wife . — husband has a legal right to the co?i- 
sortium of his wife. He cannot now enforce that right by physical 
coercion (ai). But he has a right of action against anyone who 
unjustifiably interferes with his right by procuring, enticing or 
persuading his wife to violate her duty of residing and consorting 
with him (a). 

The defendant may, however, set up grounds of justification, 


(L) Id , b. 6. 

(u) Pee Admtialty Commimonett v. S.S. Amerika, [1917] A. C, 36, at 
pp. 44 et seg.; 86 T;. J. P. oB. 

(x) B. V Jackson, [1893 J 1 Q. B. 671; 60 L. J. Q. B. 346. 

(a) See Bullen & Leake's Pleadings (3rd cd.), p. 310; Place Searle, [1932] 
2 K. B. 497; 101 L. J. K. B. 465. 
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as, s.g., that he acted from motives of humanity and to protect 
her from her husband’s ill-treatment (b). 

A wife has a similar right of action against anyone who 
unjustifiably entices away her husband (c). 

In either case the cause of action can be proved without proof 
of adultery on the part of the wife or husband (d). 

A husband has also a right of action for any tort committed to 
his wife per quod consortium et servitium amisitf but, if the tort 
causes her death, he can recover damages only in respect of any 
period before her death (c). 

This limitation does not, however, apply to compensation 
under the Fatal Accidents Acts (/). Nor does it apply where the 
death of a wife is caused by a breach of contract on the part of 
the defendant, e.g., where the wife dies through eating food which 
is purchased by the husband and which, in breach of the implied 
warranty that it is fit for human consumption, is of a poisonous 
character (g). 

Parent and child. — A parent has a similar right of action in 
respect of any tort against his child per quod servitium amisit 
unless the child was of such tend^ years that it was incapable of 
rendering any services (fe). 

A father has a right to control the persons, conduct, education 
and services of his children until they attain twenty-one or 
marry. Hence a father has been held to be entitled to recover 
damages for the loss of sendees of an infant daughter from a 
religious community which debarred her against his wishes (i). 

Master and servant, — ^A master has similar rights of action 
against anyone who has committed a tort against his servant per 
quod servitium amisit (j). He also has a right of action against 
anyone who, “ with notice, interrupts the relation between master 
and servant by procuring the servant to depart from the master’s 
service, or by harbouring and keeping him as servant after he has 


(6) See Place v. Static, [1932] 2 K. B., al p. 513; Bullen & Leake's 
Pleadings (uhi supra), 

(f) Ncirton v Hardu, 19 T. L. B. 522: Elliott Albert [1984] 2 K B. 
650; 103 L. J. K. B. 303. 

(d) Elliott V. Albert {ubi supra). 

(e) BuMen & Loake's Pleadings (uhi *tupra); Admiralty Commissioners v. 
S.S. Ameriha, [1017] A. C., at pp. 46, 53. 

(f) Ante, p. 2fi7. 

(n) JncUon V. {19)0^2 2 B. 103; 78 L. J. K. B. 587. 

(h) Admiralty Commi^tmtif t<t v. S,S. imcrika, [1917] A. C., at p. 56 

(i) Louqh V. irard. 173 L. T. 181. 

(j) Admiralty Comm i 'tv, oner v c S,S. Amertka, [1917] A. C., at pp. 64, 56. 
See also Bullen & Leake's Pleudings (Srd ed.), at p. 360, 
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quitted it^ and during the time stipulated for as the period of 
service” (ft). 

Tims, where a servant employed under a contract of service for 
a term breaks his contract by leaving his employment and entering 
the service of another employer, the second employer is liable to an 
action at the suit of the first, if he employed or continued to employ 
him with a knowledge of the breach of contract (Z). 

This rule is not confined to cases of master and servant in the 
strict sense, but applies to all contracts of employment (m). 

Seduction. — parent or master has also a right of action for 
the seduction of a daughter or female servant* An action for 
seduction cannot be brought by the woman seduced, who, by 
reason of the maxim Volenti non fit injuria^ is precluded from 
maintaining an action against her seducer (n) ; it may, however^ 
be brought by her parent or master in resi)ect of any loss of 
services consequent upon the seduction. 

In an action for seduction, the plaintiff must prove — 

1. That the woman seduced was in his actual or constructive 
service at the time of the seduction. 

2. Some actual loss of services, as by her pregnancy and 
confinement. 

In the case of an action for the seduction of a daughter, the 
foimdation of the action is not the relationship of parent and child 
but of master and servant; if, however, the daughter is under 
twenty-one years of age, ** no proof of service is necessary beyond 
the services implied from the daughter’s living in her father’s 
house as a member of his family ” (o). But if the daughter is over 
twenty-one years of age, the father must prove either a contract of 
service or actual service, and “ where actual services are rendered^ 
whatever their character, and however personal to the mother, 
they are deemed to be rendered to the father and not to the 
mother, and are rendered to him not as the father but in his 
capacity as master of the house and home ” (p). Accordingly, 
where the woman seduced was the adopted daughter of, and 
resided with, a married woman living with her husband, it was 


(k) Lumley Gye, 2 E. & B. 216, at p. 221; 22 L. J. Q. B. 468. 

0) Wilkins Brothers, Ltd, v. Weaver, ri9151 2 Ch. 322 ; 84 L. J. Ch. 229. 

(m) Lumley v. Gye jisupra); De Francesco v. Bamum, 63 Tj. T. 614, 

(n) She can, however, take affiliation proceedings in a Court of Summary 
Jurisdiction; and in an action for breach of promise of marriage, the damages 
may be aggravated by proof of seduction. 

(o) Evans v. Walton, L. B. 2 C. P., at p, 619. 

(p) Bectham v. Jatnes, [1937] 1 K. B. 527; 106 Tj. J. TC. B. 303. 
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held that an action for her seduction could not be maintained by 
the wife, because, while husband and wife are living together, any 
domestic servant employed by them is the servant of the husband 
and not of the wife (q). And where services are so rendered it is 
immaterial that the father is not married to the mother (r). 

The ser\icc must exist “ at the time of the seduction, and also 
at the time of the illness consequent upon it that deprives the 
plaintiff of the girl's services ” (s). 

Thus, in Hedges v. Tagg (#), the plaintiff’s daughter was in 
service as a governess, but was seduced during a three days’ visit to 
the plaintiff with her employer’s permission. When her confine- 
ment took place she W’as in the service of another employer. Held^ 
(i) that at the time of the seduction there was no relationship of 
master and servant between the plaintiff and her daughter; and 
(it) that the action also failed on the ground that the confinement 
caused no loss of service to the plaintiff, the daughter being at that 
time in* another situation. 

Therefore, where a girl was seduced while living at home, but a 
child was born after her father’s death, it was held that her 
mother could not maintain an action by reason of the ordinary 
household services rendered to her by the girl after her father’s 
death (v). 

A daughter is not in her father’s ser^'ice if she is permanently 
living away from home and maintaining a separate establishment 
of her own {x)\ but the mere fact that she is married does not 
prevent her father from maintaining an action if she is separated 
from her husband and lives with her father (j/). 

So also a daughter who is living with and in the service of 
another person is not in her father’s service although she is 
permitted to go home for a short time once a week and during 
such time she assists in household duties (z). But as soon as an 
infant daughter’s service with an employer ceases, the right of 
her father to her services revives, so that she immediately becomes 
in his constructive service. 

So, in the case of Terry v. Hutchinson (a), it was held that the 
plaintiff could maintain an action for the seduction of his daughter, 


(q) Pelcrs v. Jojies, [1914] 2 K. B. 781; 83 L. J. K. B. 1116. 

(r) Beetham v. James (ubi supra). 

(s) Peters V. Jones, [19141 2 K. B., at p. 785. 

(t) L. R. 7 Ex. 283; 41 L. J. Ex. 169. 

(tt) ^lanulion v. Long, [1905] 2 Ir. R. 25*2 (approved in Peters v. Jones 
(ubi supra ) ). 

(x) Manletf v. Pteld, 7 C. B. (n.s.) 96; 20 L. ,T. C. P. 79. 

(if) Harper v. Luffeiw, 7 B. & C. 3B7; 6 L. J. K. B. 23. 

(-) Whifboutne v WtUmms, [19011 R. 722; 70 L. J. K. B. 933 
(a) L. R. 3 Q. B. 699; 37 L. J. Q. B. 257. 
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who was seduced in a railway carriage while on her way home, 
having been dismissed from her employment. 

But a daughter does not cease to be in the service of her father 
because she is away from home on a visit (b)^ nor because 
employed elsewhere by a master for only part of the day, so that 
during the remainder of the day she is free to render services to 
her father ; and in such a case her father can maintain an action 
for seduction against her master (r). 

And it has been held that a father can maintain an action 
against a i^aster who has hired his daughter for the purjiose of 
seducing her (d). 

Damages , — Exemplary damages may be given in an action for 
seduction (e), except when it is brought by a plaintiff who is 
merely the master and not the parent of the woman seduced (/). 
Conversely the defendant, in mitigation of damages, may prove 
that the woman seduced was of loose or immoral character (g). 

Defences , — ^As a defence to the action, it may be proved 
(i) that the plaintiff brought about the seduction by his own acts 
(i\g; by encouraging any improper intimacy) (fc), or (ii) that 
although the defendant debauched the woman, he was not the 
father of the child of which she was delivered (f). 


(6) Griffiths V. Tettgcn^ 15 C. 35. ;J41; 24 L. J. C. P. 35. 
\c) Hist V. Faux, 4 B. & S. i(M>; 32 L. J. Q. B. 386. 
id) Speight v. OHviera, 2 Rtark. 103; 20 R. E, 728. 

(e) See Trrry v. Hutchinson (ubi supra). 

(f) McKenzie v. Hardinqe, 23 T. L. R. 33. 

(g) Verry v. Watkins, 7 C. & P. 308. 

(h) Reddie v. Scott, I Peake 210. 

(t) Eager v. Grimtrood, 16 L. J. Ex. 236; 74 R. B. 684, 
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CHAPTER VI 

IMPBOPEB USE OF LECkAI< PBOOESS 

Sscnoir 1 . — Malicious Abuse of Legal Process 

Matloloos piosecation. — aa action for malicious prosecution, 
the fdaintiff must prove that (1) proceedings involving damage 
to his fair fame; person or property, (2) which terminated in 
his favour, (8) were instituted against him by the defendant, (4) 
without reasimable and probable cause, and (5) maliciously. 

1. The alternative conditions of an action for malicious prose- 
cution are ** first, that there must be damage to a man’s fame, 
as if the matter whereof he is accused be scandalous ; seccmdly, 
damage to the person, as where a man is put in danger to lose 
his life, or limb, as liberty ; and, thirdly, damage to a man’s pro- 
perty, as where he is forced to expend his money in necessary 
charges to acquit himself of the crime of which he is 
accused ” (a). 

An action for malicious prosecution may lie in respect of civil 
proceedings, but it is in very few cases that it can do so, because 
in an ordinary civil action none of these heads of damage can 
arise, for (i) if scandalous allegations are made against a man, 
his fair fame will be cleared at the trial of the actiem, if it 
deserves to be cleared; (ii) although a judgment, even in an 
ordinary action for debt, may be followed by imprisonment under 
s. 5 of the Debtors Act, 1869, this does not satisfy the second 
head of damage, because the person is not imprisoned by virtue 
of the proceedings, but only as an ultimate result of his non- 
compliance with his obligation to pay money ; (iii) the difference 
between the costs which a successful defendant has to pay and 
those which he will receive from his opponent is not legal 
damage (b). 

As a general rule, therefore, an action for malicious prosecu- 
tion is brought where criminal proceedings have been taken 
against the plaintiff — ^Ihat is to say, proceedings as a result of 


(a) M'lifen v. Bailey and Romford Uihan Gouneil, [1915] 1 K. B., at pp. 
(WO. 607; hf 1j. J. K. B 68fl. ^-ilinsf Savile v. Roberts, 9 Ld. Bajm., at p. 378. 

(h) Wiifen Bailey and Romford Urban Coutuil, [1915] 1 K. B., at pp. 
606—608. 8t*e also CoUerell v Jones, 11 0. B. 718; 21 L. J. 0. P 2; 87 
R. R. 764; Corbet I v. Burge, 48 T. Tj R. 636. 
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which pmmhment for an offence may be inflicted by way of 
imprisonment, fine, or otherwise (c). But even where criminal 
proceedings have been instituted maliciously and without reason- 
able and probable cause, no action will lie unless the plaintiff 
can prove one of the foregoing kinds of damage. 

Thus, in Wiffen v. Bailey and Bomfard rrhnn (^aunril («/), 
wliei'e procc^ings had been brought against the plainlif! for neglect 
to comply with a notice from the urban sanitary authority requiring 
him to do certain repairs to a house, it was held that no action 
would lie in respect of th^e proceedings, because (i) they did not 
necessarily involve damage to his fair fame; (ii) they did not 
necessarily result in imprisonment (thouch this micht follow if 
he did not pay any fine that might have been imposed) ; (iii) he 
had not suffered legal damage merely Ijocause ho had incurred 
expenses in excess of the costs awarded him. 

But the prosecution of a man for avoiding payment of his 
fare in a tramcar will support an action for malicious prosecution, 
as it is a prosecution for an act which reflects upon his 
character (e). 

2. The plaintiff must prove that the proceedings terminated 
in his favour, if from their nature they were capable of such 
termination (jf). Thus, if a man has been tried and convicted, 
he cannot maintain an action for malicious prosecution so long 
as the conviction stands, for it is not possible for another Court, 
not being a Court of Appeal, to hold that the conviction was 
without reasonable and probable cause (g). 

8. The plaintiff must prove that the proceedings were 
instituted by the defendant before a judicial oflBcer or tribunal, 


(c) The mere lad that proceediegs may terminate in imprisonment does not 
make them criminal proceedings : the tebt is whether the imprisonment 
punishment for an offence or a means of enforcing obedirnco lit an order of 
the Court: Wtifeti v. Bailey and Romford Urban CounetU nbi vipra; and see 
J?. V. Whitchvrch. 7 Q, B. D. 634; 60 Li. J. M. C. 99; 46 Ij. T. 379; Rayfon 
V. Sotiih London Tramways Co., [1893] 2 Q. B. 304 ; 62 Ij. »T. Q. B. 593; 69 
L. T. 491; Seldon v. Wilde, [1911] 1 K. B. 701; 80 L. J. K. B. 282; 104 
Tj. T. 194. 

(d) Uhl supra. 

(e) Ray^on v. South London Tramways Co. (vhi supra), ns explained in 
Wiffen V. Batley (ubt supra). 

if) Bas^bi V. Matthews, L. R. 2 C. P., at p. 6S8; 36 L. J. M. C. 93; 16 
Tj. T, 417. Secu 9 , where such proof is impossible; see Steward v. Gromett, 
7 C. B. (N.B.) 191; 29 L. J. C. V. 170; 121 E. R. 451. But it makes no 
difference that the party convicted has no power of appealing : Baeibi v, 
Matthews (ubi supra). 

(g) Metropolitan Banl v. Pooley, 10 A. C., at pp. 210, 217; 51 Ij. J. Q. B. 
149; Basih^ v. Matthewt, (ubi supra). 
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as, e.g., by laying an information before a magistrate or taking 
an active part in any stage of a prosecution (h). 

and 5. The plaintiff must prove both malice in fact and 
absence of recLSonable and probable cause^ If a defendant has a 
reasonable and probable cause for putting the law in motion, 
the exercise of his legal right is not wrongful because it is 
prompted by malice in fact. And even if in fact he has no reason- 
able and probable cause his act is justified by an honest belief in 
its existence. But if to the absence of such cause a malicious 
motive is added (which may be inferred from his knowledge of 
the absence of reasonable and probable cause) his act becomes 
wrongful and actionable (0* 

It must be noted that in false imprisonment the act of the 
defendant is prima facie unjustifiable ; the plaintiff need only in 
the first instance prove the imprisonment, the burden then shift- 
ing to the defendant to prove some justification or excuse. In 
malicious prosecution, on the other hand, the act of the defendant 
is prima facie justifiable, and the plaintiff must' in the first 
instance prove malice and absence of reasonable cause (k). 

In practice the first essential is to prove the absence of 
reasonable and probable cause, but very slight evidence of its 
absence may be sufficient to call upon the defendant to prove its 
existence (/). 

What constitutes reasonable and probable cause has been thus 
stated: Now I should define reasonable and probable cause to 

be, an honest belief in the guilt of the accused based upon a full 
conviction, founded upon reasonable grounds, of the existence of 
a state of circumstances which, assuming them to be true, would 
reasonably lead any ordinarily prudent and cautious man, placed 
in the position of the accuser, to the conclusion that the person 
charged was probably guilty of the crime imputed” (m). 
Whether or not there is an absence of reasonable and probable 
cause is a question of fact for the Judge, but it is for the jury 
to find any relevant facts that are disputed, as, for instance, 


Ui) Her Ehec v. Smith, 1 D. & R. 97; 21 E. R. 639; and Fitzjohn v. 

^facklndcr, 9 C. B. (n.s.) 605; 30 L. J. C. P. 257; 127 R. R. 746, where this 

point is fully discussed. 

(t) Sec ante, p. 254. 

(k) Ahrath v. North Eautein By,, 11 A. C., at p. 255; 55 L. J. Q. B. 467, 
(/) Ahrath V. North Eastern By,, 11 A. C., at p. 250. See also Cotton 7. 
James, I B. & Ad., at p. 133; S L. J. (o.s.) K. B. 315; 35 R. R. 244; Taylor v. 
U illans 2 B. & Ad., al p. 857; 1 L. J. K. B. 17; 31 R. E. 879. 

(m) Hteks V. Faulknti, « Q. B. D., at p. 171; 51 L. J. Q. B. 268; approved 

ill Horniman v. Smith, [1938] A. C., at p. 316; 107 L. J. K. B. 225. 
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whether any statements, which the prosecutor alleges were made 
to him, were in fact made, or if any documents, which he says 
he saw, were in fact seen by him, and in the form in which he 
says he saw them (n). It must be noted that mere honest belief 
does not necessarily constitute reasonable and probable cause, 
for if the defendant came to his conclusion rashly and incon- 
siderately, he was not warranted in acting on his belief (o). 
“ The crucial points are — ^Did the prosecutor believe the story on 
which he acted? Was his condufct in believing it, and acting on 
it, that of a reasonable man of ordinary prudence ? ” (p). 

The malice that must be proved is malice in fact, that is to 
say, some wrong or indirect motive, some motive other than that 
of bringing to justice a person honestly believed to be guilty ((/)• 
The absence of reasonable and probable cause is some evidence 
from which malice may be inferred by the jury, hut it must be 
considered with all. the other facts of the case which go to 
establish the existence or non-existence of malice. Thus, if, 
although there is no reasonable and probable cause, the jury find 
that the defendant had an honest belief in the plaintiff^s guilt, 
some further evidence of malice is necessary (r). A prosecu- 
tion which at the outset is not malicious may become so by the 
continuance of it after knowledge of the innocence of the 
accused (s). It was at one time doubtful whether a corporation 
could be guilty of malice in fact, but it is now settled that an 
action of malicious prosecution can be brought against a corpora- 
tion (t). 

MaJloious abuse of other process. — An action will lie for the 
institution, maliciously and without reasonable and probable 
cause, of bankruptcy or winding-up proceedings (r)» because 
such proceedings necessarily involve injury to credit, and the 
same principle applies where the goods of a debtor arc taken in 

(w) Honiiman v. Smiih (ubi supra). 

(o) Douglas v. Corhelt^ 6 E. & B., at p. 315. 

(p) Corea V. Peiris, [^1009] A. C., ai p. 553. 

(q) Brown v. llawkes, [38911 2 Q. B., at pp. 722, 723. See alsd ante. 
p. 254. 

(r) [1891] 2 Q. B.. at pp. 726, 729. 

(s) Fitzjohn v. Maclrindcr, 9 C. B. tN.s.l, at p. 331 ; 30 L. J. C. P. 261. 

(f) Cornford v. Carlton Banli, [1899] 1 Q. IJ. 392; OR L. J. Q. B. 196; 

[19001 1 Q. B. 22 ; 69 L. J. Q. B. 1020 (in the Court ol Ajipeal it was coneedod 
that the action ^YOuld lie). 

(tt) Quartz HiU Gold Mining Co. v. Eyre, U Q. B. 671; 52 L. J. Q. B. 
488. 
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execution for a larger sum than is due on the judgment, this 
having been done by the creditor maliciously and without rea- 
sonable or probable cause (aj). So, also, an action may be 
brought by a person who, maliciously and without reasonable 
and probable cause, is arrested on civil process (a). And an 
action may be brought for the malicious procurement of the 
issue of a search warrant (b). In these cases also, as in an action 
for malicious prosecution, the plaintiff must prove that the pro- 
ceedings terminated in his favour, if they were capable of so- 
terminating (c). 


(x) Churchill v. SiggcrSt 3 E. & B., at p. 937 ; 23 L. J. Q. B. 308 ; 07 H. K. 
837. If the \vn< of execution is void ab initio, au action of trespass will lie, in 
\\hich no proof of malice or absence of reasonable and probable causo is 
necessary (Olisaold v. Cratchlcij, [1910] 2 E. B. 244 ; 79 L. J. E. B. 686). If 
judgment is signed for more than is due, an execution for the full amount 
duo under the judgment is not actionable until the judgment has been rectified : 
Huifer V. Allen, L. B. 2 Ex. 15; 3fi L. J. Ex. 17. 

(а) Ariest under civil piuccbs no longer exists except (i) in bankruptcy and 
winding-up proceedings; (ii) for contempt of Court (see Seott v. Scott, [1913] 
A. C. 417; 82 L. J. P. 74); (iii) under the Debtors Act, 1869. 

The Debtors Act, 3869, practically abolished imprisonment for debt by 
pioviding that, with the exceptions therein mentioned, no person shall be 
imprisoned for making doiault in payment of a sum of money. These exceptions 
are (s. 4) ; (i) Default in payment of a penalty or sum in the nature of a 
penalty, other than a penalty in respect of any contract; (ii) Default in pay- 
ment of a sum recoverable summarily before a justice or justices of the peace; 

(iii) Default by a trustee or person acting in a fiduciary capacity and ordered 
by the Court to pay any sum of money in his possession or under his control; 

(iv) Default by a solicitor in payment of costs when ordered to pay costs for 
misconduct as huch, or in payment of a sum of money when ordered to pay 
the same in his cliaracter of* an officer of the Court making the order; (v) 
Default in payment for the benefit of creditors of any portion of a salary or 
other income, in respect of the payment of which any Court having jurisdiction 
m bankruptcy is authorised to make an order; (vi) Default in payment of 
sums in respect of the payment of wrhich orders are authorised by the Act 
to be made. 

But by s. 5 of the Act it is provided that, subject to the restrictions therein 
contained, any Court may comuilt to prison for a term not exceeding six weeks, 
or until payment of the bum duo, any person who makes default in payment 
of any debt or instalment of any debt due from him in pursuance of any order 
or judgment of that or any other competent Court, provided that it is proved 
to the satisfaction of the Court that such person has, or has had since tho date 
of the order or judgment, the means to pay the sum in respect of A^hich 
he has made dciault. and has refused or neglected, or refuses or neglects, 
to pay the same. And, by s. 6 of the Act, a plaintiff in an action in the BQigh 
Court may, in certain ca^es, and subject to certain conditions, obtain from a 
Judge of the High Court an order for the arrest of a defendant who is reason- 
ably believed to ho about to quit England. 

(б) See Ilcu9icorth v. Foi^-kes, 4 B. & Ad. 449 ; 2 L. J. E. B. 72; Hope v. 
Evered. 17 Q. B. D. 338. 56 L. J. M. C. 146. 

(c) Thus, if ho has been adjudicated bankrupt, he cannot maintain an action 
until the adjudication has been annulled : Metropolitan Bank v. Pooley (ante, 
p. 411). S€CU9, if such proof is impossible, e.g., in an action for malicious 
execution: Gilding v. Eyre, 10 C. B. (N.s.) 592; 31 L. J. C. P. 174; 128 
K. B. 847. 
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Section 2. — Maintenance and Champerty 

Maintenance is a Coramou Law misdemeanour (d) for which 
an action on the case may be brought it special damage has 
thereby been occasioned to the plaintiff. 

Maintenance is defined as existing where one officiously 
intermeddles in a suit . . . which in no way belongs to him, by 
assisting either party, with money or otherwise, in the prose- 
cution or defence of any such suit **’ (e). 

It is not necessary for the plaintiff to show that the action or 
defence maintained against him has foiled or was unfounded, or 
that it was maintained by procuring false evidence or in some 
other unlawful way (/). But the action for maintenance at 
Common Law is not an action for the invasion of an absolute 
right, and can be brought only by a person who has suffered 
some special damage; it is not sufficient for the plaintiff to show 
that he has been compelled to disdharge his legal obligations, or 
that he has inenrred expenses in endeavouring to evade them (^). 

The doctrine of maintenance does not apply to criminal pro- 
ceedings (h). Nor is there any analogy between the actions for 
maintenance and for malicious prosecution, because every person 
acting on behalf of the Sovereign, as all prosecutors in effect do, 
is justified, in the interests of society, in putting the criminal law 
in motion if he does so without malice and with reasonable and 
probable cause. There is, in such a case, no officious inter- 
meddling in litigation that does not concern the meddler (f). 

The ill^ality of maintenance rests upon considerations of 
public policy, and as notions of public policy have changed, 
much of the old Common Law of maintenance has become 
obsolete, so that many transactions and agreements which were 
formerly held to amount to maintenance are now valid. This 
is particularly the case with regard to assignments of ohoses in 
action. There are many choses in action which never were and 


(d) See Nerille v. London “Ejrprea*" ynrsniipet. Lid.. A. t’., at 

p. 378; 88 L. J. K. B. 289. 

(e) Hawkins' Picas of the Crown (8th ed.), vol. 1, at p. t54, cited [1U191 
A. C. at p. 886. See also Britigh Caah, ete., Vonvfijorx, Ltd. v. Lamaon, etc., 
Co., Ltd , [1908] 1 K. B., at pp. 1019, 1020 ; 77 L. J. K. B. 649. 

(f) [1919] A. C., at pp. 881, .m 

(5) [1919] A. C., ut pp. 879, 380. The rule that special damage lUHSt be 
proved does not, however, apply to an act ion for the rerovpip- of a penalty 
imposed by certain earlv statutes upon patticiilar forms of maintenance : 
[1919] A. C., at pp. 380,' 386. 

(k) (hrant v. Thompaon, 72 L. T. 264. 

(f) [1919] A. 0., at p. 404. 
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are not assignable either at law or in equity because their assign- 
ment is merely the assignment of a right of action and so savours 
of maintenance. A right of action to set aside a contract on the 
ground of fraud is a typical instance (k). Another instance is 
the right to sue for unliquidated damages for tort (1). 

But, though this doctrine applied at Common Law to debts, 
their assignment was permitted in Equity on the groimd that 
they were property, and this view ultimately prevailed in all 
Courts (m). Accordingly, since there is a right to assign a debt, 
its assignment is not invalid on the ground of maintenance merely 
because the motive of the assignee is to obtain a judgment which 
will enable him to take bankruptcy proceedings against the 
debtor for the furtherance of some ulterior object as, e.g., in 
order to obtain his removal from a board of directors (n). 

So, also, contracts of indemnity against claims made by third 
persons were at one time considered to savour of maintenance, 
but now they are well known to the law and in no way offensive 
to it, even though they may involve or contemplate the institu- 
tion or defence of an action, unless there is something improper 
in their nature arising out of the circTimstances attending their 
origin (o). 

Justtification for maintenance . — A common interest, believed 
on reasonable grounds to exist, will make justifiable that which 
would otherwise be maintenance. The oldest authorities, autho- 
rities which hold a multitude of things to be maintenance which 
would not be held so now, all lay down this qualification. . . . 
But . . . the instances which they give show the sort of interest 
which is intended. A master for a servant, or a servant for a 
master; an heir; a brother; a son-in-law; a brother-in-law; a 
fellow commoner defending his rights of common; a landlord 
defending his tenant in a suit for tithes; a rich man giving money 
to a poor man out of charity to maintain a right which he would 
otherwise lose. But in all these cases the interest spoken of is 
an actual valuable interest in the result of the suit itself ... or 
the interest which consanguinity or affinity to the suitor give to 
the man who aids him, or the interest arising from the connection 
of the parties, e.g., as master and servant, or that which charity 


(fr) m-.Toy v. Cate, 11905 J 2 K. B. .n61; at p. 371; 71 L. J. K. B. 829. 
(ft nepicD V. Milne, (19131 1 Ch. IW: 82 h. J. Cb. 1. 

{«») See ante, p. 191-. 

(n) Filnrai/ v. Cave (nipra). 

(o) See the judgment of Fletcher Moulton, L.J., in British Cash, eie.. 
Conveyins v. ftnmson, etc., Co., Ltd., flflORl 1 K. B. 1006 ; 77 L. J. E. B. 640. 
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find compassion give a man in behalf of a poor man, who, but 
for the aid of his rich helper, could not assert his rights (p). 

But the list of exceptions given in the preceding paragraph 
is not exhaustive (9), and justification may arise from any 
rommon interest “ of a character which is such that the law 
recognises it ” (r). 

Thus, the members of a trade may combine in order to contest 
a decision against one of them which threatens the interest of all 
carrying on the same trade, just as fellow commoners may com- 
bine to defend their rights of common (s). And the giving of an 
indemnity against actions by third parties is justifiable, if it is 
given in the protection of a trade or business interest. 

So, in Brifiith Cash, ffc., Conrfiffm v. L(nnson, cfr., Co. (#), tha 
plaintiffs and the dofondants were rival manufacturers of an 
apparatus for convoying cash from one part of bitsinoss preinisi's to 
another. The defendants, by legitimate means, obtained orders 
from persons who wore using the plaintiffs’ apparatus, and gavi* to 
those persons an indemnity against any claims for broach of con- 
tract that might be made against them by the plaixitiiTs. It u as held 
that the giving of the indemnity was justitied by the busines'4 
interest which the defendants had in the piol*»«'tion of their 
customers. 

But a libel action is a personal action which in point of law 
concerns only the parties to it, and the mere circumstance that 
there must or may arise in it questions of fact, in the determina- 
tion of which a third party has an interest, will not constitute 
a common interest sufficient to justify maintenance by such third 
party («)• 

Thus, in the case of Alahasirr v. Harness (j*), the defendant; 
employed T., as an electrical expert, to report upon an electric belt 
manufactured by him, and published his report in a pamphlet. The 
plaintifif, a newspaper proprietor, published an article in which he 
commented adversely upon the report and upon the defendant’s 
appliances and upon T.’s qualifications and conduct. T. in conse- 
quence brought an action for libel against the plaintiff, the action 
being instigated by the defendant, who employed a solicitor 


(p) Bradlaugli v. Newdegalc, 11 Q. B. D., at p. 11 ; 52 L. J. Q. B. 454. 
A<t to common interest, see also Findon v. Parher, 11 M. & W. 675; and as 
to charity, see Hams v. BnscOt 17 Q. B. D. 501; 55 L. J. Q. B. 428. 

{q) British Cash, etc., Conceyors, Lid. v. Lamson, vfe., Co., Ltd., [1906] 
1 K. B., at p. 1014. 

(r) Neville Co. v. London Express” Newspaper, Ltd., [1919J A. C., at 
p. 889; 88 L. J. K. B. 282. 

(s) Plating Co. v, Farquharson, 17 Ch. D. 49; 60 Tj, J. Ch. 406. 
it) [1908] 1 K. B. 1006 ; 77 L. .T. K. B. 649. 

(a) Oram v, Hutt, [1914] 1 Ch., at p. 104; 83 L. J. Ch. 161. 

- ^ L. J. Q. B. 70. 
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nominated hy hiinbolf to conduct the case, and found money for the 
purposes of the action* The action resulted in a verdict against T., 
who was unable to pay the costs, and the plaintiff therefoi*e brought 
an action against the defendant claiming the amount of them as 
damages, on the ground that llie defendant had unlawfully main- 
tained T. ill bringing his action. It was held that the defendant 
had no common interest with T. justifying his maintenance of the 
action merely because in that action questions incidentally arose 
%hirh mi gill affect him. 

also, in Oram v. Iluii (u), it was held that a tiade union has 
no legal coninion interest in a slander action brought by one of its 
officeis, e\cn though the latter is slandered not only personally but 
also by of his ofPee so that the union is adversely affected, and, 
accordingly* that the payment of the officer’s costs otit of the funds 
of the union, in pursuance of an indemnity given by the union 
btdore action, was obnoxious to the law of maintenance and altia 
viies. 

As regards justification on the ground of charity, it has been 
held that assistance given to a poor man by a rich man is none 
the less charitable merely because it is also induced by common 
religious sympathy (y). 

Champerty . — Champerty is a form of maintenance, and 
occurs when the person maintaining another takes as his reward 
a portion of the property in dispute. . . . Every champerty is 
maintenance, but every maintenance is not champerty, for cham- 
perty is but a species of maintenance, which is the genus ” (a). 

Any bargain whereby the one party is to assist the other in 
recovering property and is to share in the proceeds of the pro- 
perty, is illegal (b). ‘‘A contract by a person to communicate 
information on terms of getting a share of any property that may 
thereby be recovered by the person to whom information is to be 
given, and nothing more, is not champerty. . . . But if the 
arrangement come to is not merely that information shall be 
given, but also that the person who gives it and who is to share 
in what may be recovered shall himself recover the property or 
actively assist in the recovery of it by procuring evidence or 
similar means, then I think the arrangement is contrary to the 
policy of the law (c). 

By s. 59 of the Solicitors .Icf, 1082, a solicitor may make any 
agreement in writing with his client as to his remuneration in 


(y) IJoIdtH Thompson, [1907 ] 2 K. B. 189; 7ti L. J. K B. 889. 

(a) Ntmllt V London Ncu spaptr, [19191 A. C., at u. t)8-2 

68 Fj. J. K. B. 619, citnig Coko Inst, 2, p. 208. 

(b) Hitikij V. Hutu tf, Tj. K. 8 Q. B., at p. 113; 12 L, J. Q. B. 62, citiru 

Spryc Poittr, 7 E. & B. 58; 26 L. J. Q B. 61; 110 R. R. 498. 

U) ifto V Ih Btuiaidy [1896J 2 C’h , at p. 117; 05 L J. Oh. 656. 
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respect of contentious business. But, to j;uard against cham- 
perty, it is pro^'ided by s. G2 that “ nothing in the foregoing 
section shall give validity to any purchase by a solicitor of the 
interest, or any part of the interest, of his client in any suit, 
action, or other contentious proceeding or to any agreement by 
which a solicitor, retained or employed to prosecute mxy such 
suit or action, stipulates for payment only in the event of success 
in such action, suit, or proceeding ” (d). 

Thiu, xinder the similar provisions of the Attorneys and 
Solicitors Act, 1870, it was held to be champerty for a solicitor 
to conduct proceedings for the recovery of dclAs upon the terms 
of getting a percentage upon the amount recovered (e). 


(d) Sof Hi Attonuif^ and Sohtitors Art, ISS'O, J Hj, D. 7fi3; IVild v. 
Snnirni,, '2 K. B. 5M; 88 U J. K. H. 1083. 
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CHAPTER Vn 
FBAUD-PASSIN&OFF ACTIONS 
Section 1. — Fraud 

An action of deedt lay at Common Law whenever the defendant 
made a fraudulent misrepresentation of fact, with intent to 
the plaintiff to act upon it and had induced the plaintiff 
to act upon it to his loss (a). This cause of action usually arose 
where, by the fraudulent misrepresentation, the plaintiff had been 
induced to enter into a contract with the defendant himself, and 
the rules applicable to such cases have already been discussed (b). 

But an action of fraud will also lie when by the fraud of the 
defendant the plaintiff has been induced to enter into a contract 
TOth a third person, as, for example, where a financial agent 
fraudulently induced the plaintiff to take shares in a company (c). 
And, even though the plaintiff has not actually been induced to 
enter into any contract with the defendant or a third person, he 
may maintain an action of deceit if he has suffered damage 
through acting on the fraudulent misrepresentations of the 
defendant. 

Thus, in the case of Bifhnrdson v. Silvester (d), the defendant 
inserted in a newspaper an advertisement for the letting by tender of 
a farm : the plaintiff, believing in the bona fides of tiie advertise- 
ment, incurred expense in inspecting the property and employing 
persons to value it : the defendant, however, knew that the farm 
was not to lot, and that he had no power to let it, and inserted the 
advertisement to serve some purpose of his own : it was accordingly 
held that these facts disclosed a cause of action for deceit. 

Fiandulent representations as to a person’s oredit. — ^After the 
passing of the Statute of Frauds no action could be brought upon 
a guarantee in the absence of the written evidence required by 
s. 4 of that statute (e). But, in the course of the eighteenth 
century, there was a series of cases, couunencing with Pasley v. 
Freeman (/), in which the defendant was charged, not eas 


(a) Bullen k Leake's Pleadings (3rd ed.), p. 338. 

(b) Ante, jip. 103, 107. The effeet of fraud upon conveyanccb and transfers 
of property has also been noted : ante, pp. 72, 73. 

(e) See’ Oxbbs v. Guild, 8 Q. B. D. 296 ; 9 Q. B. D. 69; 61 L. J. Q. JB. 813. 
(d) L. B. 9 Q. B. 84; 43 L. J. Q. B. 1; 39 L. T. 3’98. 

<e) Ante, p. 64. 

(/) (1789), 8 T. E. 61. 
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contractu upon a promise to answer for the solvency of another, 
but eoD delicto upon a false representation as to the character 
or credit of another. This, however, was considered to be an 
evasion of the Statute of Frauds, and therefore in 1828 Lord 
Tenterden’s Act (g) made it necessary that there should be 
written evidence when credit was given on the faith of a repre- 
sentation as well as when it was given on the faith of a 
promise (h). By s. 6 of this Act it is provided that ** no action 
shall be brought whereby to charge any person upon or by reason 
of any representation or assiirance made or given concerning or 
relating to the character, conduct, credit, ability, trade or 
dealings of any other person, to the intent or purpose that such 
other person may obtain credit, money or goods upon (i), unless 
such representation or assurance be made in writing, signed by 
the party to be charged therewith 

The section applies only to fraudulent misrepresentations; it 
does not apply to innocent misrepresentations in which the cause 
of action is a negligent breach of duty (fc). 

Thus, in Banhury v. Bcmh of Montreal (k), the defendants, as 
bankers, advised their customers as to Canadian investments. The 
plaintiff was a customer. The defendants, by one of their local 
managers, orally advised the plaintiff to invest money in a lumber 
company. The advice, which was honestly but negligently given, 
involved representations as to the credit of the lumber company. 
The plaintiff, relying upon the advice, invested his money in 
the lumber company and lost it. He accordingly brought an a^ion 
against the defendants for negligence and breach of duty while 
acting as his advisers and bankem. Held, that Lord Tenterden’s 
Act did not apply to the action. 

The section applies, however, not only where the representa- 
tion is made for the benefit of a third person alone, but also 
where it is made in order that the party to be charged may obtain 
a benefit from the credit, money or goods obtained by such third 
person (!)• 

Under Lord Tenterden’s Act, the writing must be signed by 
the party to be charged therewith; the signature of an agent will 


(g) The Statute of Frauds Amendment Act: 9 Geo. 4, c. 14. 

(A) For a full explanation, see Lyde v. Barnard, 1 M. & W. 101; 5 L. J. 
Ex. 117. 

(t) The Act is printed as in the text, but must be read either as if it were 
“may obtain money or goods upon credit” or ” may obtain credit, money 
or goods upon such representation”: Lyde v. Barnard, 1 M. & W., at pp. 
104, 106. 

(k) Banhury v. Bank of Montreal, [1918] A. G. 626; 87 L. J. Z. B. 1168. 

(l) Pearson v. Seligman, 48 L. T. 842. 
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not suffice ” (m). Accordingly, the signature of one partner in a 
fijun does not render the other partners liable (n) ; nor is a corpora- 
tion (which is a ** person ” within the meaning of the Act) liable 
for a false representation of the kind contemplated by the Act 
made in a letter written and signed by its agent (o). 

Section 2. — P(ming-off Actions 

Another species of Common Law fraud exists where one person 
passes off his goods as those of another. 

The right to the exclusive use of a trade mark is now obtained 
only by registration under the Trade Marks Acts, which are 
outside the scope of this book. 

Before 1875 this right might be obtained by user, and it was 
a well-established rule of the Common Law ** that no man has a 
right to put off his goods for sale as the goods of a rival trader, 
and he cannot therefore ... be allowed to use names, marks, 
letters or other indicia by which he may induce purchasers to 
believe that the goods which he is selling are the manufacture of 
another person ” (p). 

The requirements of registration for trade marks was intro- 
duced by the Trade Marks Act, 1875, but neither that Act nor 
the Acts now in force have affected the principle that no man 
may sell his goods under a designation which deceives purchasers 
by conveying the false representation that they are the goods 
of another person (q). 

Accordingly, where goods are sold under a name by which 
they have become known as the goods of a particular trader, 
whether such name be the name of the trader himself (r) or a 
fancy word (s), or a descriptive term, no other person has the 
right to use that name so as to represent that he is selling the 
goods of that trader. 


(m) [1918] A. ( al p. 713, anil see SiPifl v. Jrwsbury, L. E 9 Q. B 301; 
43 li. J. Q. B. 6G. 

(n) Williams v. Mason, 28 L. T. 232. 

(o) Hirst v. West Riding fnioit Banking Co., [19011 2 K. B. 560 : 70 
fj. J. K. B. 282. 

(p) . Tieather Clolh Co. v. tmrncan Leather Cloth Co., 11 H, Ti. C., ai 
p. 638 ; 35 L. J. Ch. 63. 

(g) Reddaieay v. Banham, [1896] A. C. 199; 66 L. J. Q. B. 881. 

(r) See Singer Manufacturing Co. v. Loog, 8 A. C., at pp. M; 62 L. J 
Ch. 181; ir. U. Dorman & Co. v. Henry Meadows, Ltd., [19221 2 Ch. 382; 
91 L. J. Oh. 728. 

(«1 See, e.g.. The Birmingham Vinegar Brewery Co., Ltd. r. Powell, 
[1897] A. 0. 710; 66 Tj. J. Ch. 763 (Yurktihiru Eehsh); see also Cellulat 
Clothing Co. v. MaHon and Miinay, [1899] A. C., at p. 889; 68 L. .T. P C. 72 
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Thus, in JReddaicay v. Banham (t), the plaintiff had for some 
years sold belting described as Camel Hair Belting”, and that 
name had come to mean in the trade the plaintifi’s belting only. 
The defendant began to sell belting, made of camel hair, whi^ 
he stamped ” Camel Hair Belting”. Held, that the plaintiff was 
entitled to an injunction to restrain the defendant from using the 
words ” Camel Hair ” as descriptive of his belting, without clearly 
distinguishing such belting from that made by the plaintiff. 

This general rule is, however, subject to two qualifications. 

In the first place a purely descriptive name, such as 
** cellular ”, does not come within the rule unless it has acquired 
a secondary or special meaning so as to denote only the goods 
of one particular trader (u). 

Secondly, a name wUch originally denoted the goods of a 
particular trader may have lost its primary meaning, and may 
have come to denote goods merely of a particular kind, character 
and quality, in which case it may be used by anyone who makes 
goods of that kind, character or quality. The test as to whether 
a name has become puhlici juris is whether the use of it by other 
persons is still calculated to deceive the public, and to induce the 
public to buy goods not made by the person originally using the 
name, as if they were his goods (x). 

Thus, in Singer Mamtfaciuring Co. v. Loop, it was held that the 
name ” Singer” as applied to sewing machines was no longer 
the designation of machine made by the plaintiff, but had 
become the designation merely of machines of a particular type and 
might be used by the defendant in advertising his own machines 
(e.<7., as ” our Singer machines ”) provided that he did so in such a 
way as to avoid any reasonable possibility of misunderstanding or 
deception (|/). 

Moreover, a man may not use his own name in such a way 
as to represent that the goods which he is selling are the goods of 
another person, or that the business which he is carrying on is 
the business of another (2). But the Court cannot stop a man 
from carrying on his business in his own name, although is may 
be the name of a better-known manufacturer, when he does 

(t) Ubi supra, 

(u) Cellular Clothing Co. v. MaHon and Murray {uhi supra), distinguishing 
Beddaway v. Banham, [1896] A. G. 199; 65 L. J. Q. B. ^1. 

(x) Ford V. FosUr, L. R. 7 Ch. 611; 41 U J. Ch. 682. 

{y) 8 A. C. 16; 62 L. J. Ch. 481. Compare Havana, etc., Factories v, 
Oddenino, [1924] 1 Ch. 179 ; 93 L. J. Ob. 81 (where the question was whether 
the term ** Corona which had been used for many years by the plaintiffs 
and their predecessors, still applied only to cigars* of the plaintiffs' brand 
or had come to mean a cigar of a particular size and shape). 

(z) See, for example, Tussavd v. Tus^aud, 44 Ch. D. 678; 69 L. J. Ch. 631 
(reviewing the earlier authorities). 
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nothing at all in any way to try and represent that he is that 
better-known and successful manufacturer’* (a). 

Where, however, the defendant had assumed a name for the 
purpose of passing oS his boots and shoes as of the plaintiff, 
he was restrained absolutely from using the name in connection 
with the sale or manufacture of boots or shoes (b). 

Where, on the other hand, the defendant had, without any 
intention to deceive, used for many years an assumed name as an 
employee of a company, and had acquired that name by reputa- 
tion, is was held that, in subsequently carrying on business on 
her own account she was entitled to use that name, although 
some confusion might possibly arise through its similarity to the 
name of another firm carrying on business in the same trade but 
in a different town and a different class of trade (c). 

Lastly, apart from the user of any trade name, one person 
may not imitate the appearance or get-up of another person’s 
goods in manner calculated to deceive and to lead to his goods 
being passed off on those who wish to buy the goods of that 
other person (d). 

In all passing-off actions the issue is a simple question of 
fact, namely, whether the defendant has sold his goods so as 
to represent them as being the goods of the plaintiff (e). If 
this is the case the plaintiff can obtain an injunction without prov- 
ing any intent to deceive on the part of the defendant (/), or that 
any one was in fact deceived (g). And if the defendant has 
acted with the intention of deceiving purchasers and of inducing 
them to believe that his goods are the goods of another the 
plaintiff can recover damages and is entitled to nominal damages 
even though no special damage is proved (h). 


(а) Turton v. Turton, 42 (Jh. D., at p. 143. 

(б) Pinct d Co., Ltd. v. Maison Louis Pintt, [1898] 1 C’h. 179; 67 L. J. Ch. 

*rc) Jay^s, Ltd. v. Jacohi. [1933] 1 Ch. 411; 102 L. J. Ch. 130. The 
defendant had been kno\vn us Mi&s Jay and started biisinoss in Hove under 
the name “ Jays 

(d) Het* Edge d .Sfons, Ltd. v. William Ninolh c& 8on^, Ltd., [1911] A. C. 
693 ; 80 L. J. Ch. 744. 

(e) Sep Turton v. Turton {ubi supra); Birmmgha^n, tic.. Brewery Co. v. 
Powell (uht supra ) ; Cellular Clothing Co. v. Maxton and Murray {ubi supra). 

if) Turton v. Turton (wbj supra); Cellular Clothing Co. v. Maxton and 
Murray (ubi ^ttpra). 

(g) Johnston y. Orr-Ewing, 7 A. C. 219; 61 L. J. Ch. 797; Singer Mariu 
faeturing Co. v. Loog (ubi supra). 

(h) Singer Manufacturing Co. v. Loog (ubi supra); Reddaway v. Bentham, 
tic., Co., Ll&*)31 2 Q. B. 039. 
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CJHAPTER VIII 

DEFAMATION AND OTHER ACTIONABLE LANGUAGE 
Section 1. — Defamation 

Defamation consists in the publication, without justification or 
excuse, of that which is calculated to injure the reputation of 
another, by exposing him to hatred, contempt or ridicule (a). 
If the publication is by writing, printing, pictures, efiigies (5), 
or in any other permanent form, it is a libel ; if by words only, 
it is a slander: libel is both a civil wrong and a criminal offence, 
slander is only a civil wrong (c) : in a libel it is not necessary 
for the plaintiff to prove that he has suffered any special damage, 
but in slander, with some exceptions, proof of some special 
damage is necessary (d). 

The plaintiff in an action of defamation must prove 

1. That the matter of which he complains was published by 
the defendant; and 

2. That it was published of and concerning him; and 

8. That it is defamatory in character ; and 

4, In slander, subject to certain exceptions, that he has 
thereby suffered special damage. 

Defamation is prima facie unjustifiable, so that the plaintiff 
need not in the first instance prove any malice in fact ; but if the 
defendant sets up a plea of qualified privilege or fair comment. 


{a) Parmitter v. Coupland, 6 M. & W., at p. 108; 9 L. J. Ex. 209; 55 B. B. 
529. In Sim v. Stretch, 52 T. L. B. 669, it was suggested by Lord Atkin 
that this may be too narrow because the question is complicated by having to 
consider the person, or class of persons, whose reaction to the publication is 
the test of the wrongful character of the words used. Apparently, therefore, 
the question is whether the words would lower the plaintiff in the estimation 
of his fellows, who, in the absence of special circumstances, are right think- 
ing members of society generally 

(b) See Monson v. Tussauds, Ltd., [1894] 1 Q. B. 671 ; 63 L. J. Q. B. 454. 

(c) For the historical reasons for tMs distinction, see Jones v. Jmes, [1916] 
2 A. 0., at pp. 489, 490 ; 85 L. J. E. B. 1519. But spoken words, though 
not criminal merely because defamatory, may be punishable criminally as being 
seditious, blasphemous or obscene, or a contempt of Court, or a solicitation to 
commit a crime. 

(d) Sec Ratcliffe v. Evans, [1892] 2 Q. B. 524; 61 L. J. Q. B. 535 ; Jones v. 
Jones (ubi supra). 
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the plaintiff may in answer prove the existence of malice in 
fact (e). 

1. Publication by the defendant . — The plaintiff must prove 
publication to a third party (/). Communication by the defen- 
dant to his wife is not publication, because for this purpose 
husband and wife are one (g) ; but communication by the defen- 
dant to the plaintiff *8 wife is a publication (h). 

The contents of a telegram {i) or postcard (fe) are published 
to the clerks and postmen who see it while it is passing through 
their hands. So also, the contents of a letter are published to a 
clerk of the defendant to whom they are dictated, and to a clerk 
of the plaintiff by whom they are read in the ordinary course of 
business. 

Thus, in the case of Puff man v. Hill rO Co., the defendants' 
managing director dictated a letter to a clerks who took it down 
in shoitliand, typed it out in full upon a typewriter and gave it to 
an office boy to copy in a press ; when the letter reached its destina- 
tion it was opened by one of the plaintiff’s clerks and read by two 
other clerks; it was accordingly held that there was a publication, 
both to tlie plaintiff’s servants and to the defendants’ servants (7). 

But there is no publication where a letter is opened and 
read by a person by whom the defendant has no reason to believe 
that it will be read, as, e.g., where an unsealed letter is opened 
and read by a servant out of curiosity (?>i) or where a letter 
addressed to one person is opened and read by another who had 
no right to do so (ti.). 


(e) See ante, p. 253. “ If A utters a slander of B, even if he be a stranger 

to him, the averment that A maliciously spoke such words of B is eBlablished 
by simply proving the uttering of words taken to be false until the contrary 
appears. In such an action, the word * maliciously * may be treated either 
an unnecessary a\ernjent or as being proved by inference drawn from the 
proof of the act being wrongfully committed ” {South Wales Miners' Federation 
V. Glamorgan Goal Co., [1905] A. C., at p. 230; 74 L. J. X. B. 625). 

(/) In criminal proceedings publication to the prosecutor is sufficient, the 
essence of the criminal offence being its tendency to cause a breach of the 
peace: ff. v. Adams, 22 Q. B. D. 66; 68 L. J. M. C. 1. 

(g) Wennhak v. Moigan, 20 Q. B. D. 635; 57 L. J. y. B 211. 

(h) Winman v. Ash, 13 C. B. 836; 22 L. ,1. C. P. 100. 

(t) Williamson v. Freer, L. 11. t> C. P. 393; 43 I.. J. P. 361. 

(k) Sadgrove v. Hole, [1901] 2 K. B. 1 ; 70 L. J. K. B. 455. 

(/) [1891] 1 Q. B. 521; 60 L. J. Q. B. 299. 

(m) Iluth V. Huth, [1916] 3 K. B. 32; 84 L. J. K. B. 1307. In this case 
the libel \Aas enclosed in an unsealed envelope bearing a halfpenny stamp, and 
it was argued without succe.'.s, that this ought to be treated as a postcard. 
But it was suggested that thcro would have been publication if the lettei 
had been opened by a Post Office servant in the cour.se of his duty, in order 
to see whether the letter could properly go through the post ^\ilh a" halfpennv 
stamp. 

(n) Powell V. Gelston, [1916] 2 K. B. 616; 86 L. .T. K. B. 1783. 
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A person who publishes a libel or slander is, in general, liable 
to an action, even if he does so innocently and without negli- 
gence (o) or by mistake. 

Thus, in Shepherd v. Whitaher (p), the defendants by mistake 
inserted the names of the plaintiff’s firm under the head “First 
Meetings under the Bankruptcy Act** instead of under “Dissolu- 
tions of Partnerships **. The plaintiffs brought an action alloeing 
by way of innuendo (see post, p. 431) that this meant that they had 
become bankrupt or had taken proceedings in liquidation or for 
composition. The jury found for the plaintiffs and the Court 
refused to disturb the finding. 

But a person who is not the first or main publisher of a work 
containing a libel, and has only taken a subordinate part in dis- 
seminating it in the ordinary course of his business (e.g., as a 
newsvendor or proprietor of a library), is not liable if he shows 
(i) that he is innocent of any knowledge of the libel contained in 
the work, and (ii) that there was nothing in the work or the 
circumstances in which it came to him or was disseminated by 
him, which ought to have led him to suppose that it contained a 
libel, and (iii) that when the work was disseminated by him, it 
was not by any negligence on his part that he did not know that 
it contained the libel : if these facts are proved, he may be held 
not to have published it (y). 

Subject to this exception, all persons are equally liable who, 
either themselves or by their servants or agents, are concerned in 
the publication of a libel. Thus, if a libel is contained in a news- 
paper, not only the contributor (r), but the proprietor of the 
newspaper and the printer (s) are all liable; so also is the seller of 
a newspaper or other work, unless he can prove, as above stated, 
that the dissemination of the work was innocent and without 
negligence (t). 

Every sale of a work containmg a libel is a new publication, 
so that the sale of a copy of a newspaper published more than 
seventeen years previously creates a fresh cause of action (u). 


(o) Vizetelly v. Mudie's Library, [1900] 2 Q. B., at p. 179; 69 L. J. Q. B. 
645. 

ip) L. R. 10 0. P. 602. 

Iq) Vizetclly V. Mudie's Library, [1900] 2 Q. B., al p. 180, following 
Emmens v. Pottle, 16 Q. B. D. 864 ; 66 L. J. Q. B. 61. So also a porter who 
merely delivers a parcel containing libellous handbills is not liable if ho was 
Ignorant of their contents: Day v. Bream, 2 M. & Rob. 64. 

(r) Bond v. Douglas, 7 C. & P. 626; Brown v. Croome, 2 Stark, 297. 
is) Emmens v. Pottle, 16 Q. B. D., at p. 367; 66 L. J. Q. B. 61. 

(t) See Vizetelly v. Mudie's Library (ubi supta). 

(w) Duke of Brunswick v. Harmer, 14 Q. B. 185; 19 L. .1. Q. B. 20 
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But a defendant is liable only for his o\ni acts and those of his 
servants or agents or persons whos as he knows and intends, will 
repeat the libel (an), and not for unauthorised publications or 
repetitions by third persons (y). Accordingly, where a person, 
without authority, repeats a defamatory statement he alone is 
usually liable in respect of that repetition (a), and it is no defence 
that he is only repeating a general rumour (a). The original 
publisher and not the repeater is, however, liable when the first 
publication was made to a person who was under a moral 
obligation to repeat it (h). 

2. 0/ and concerning the plaintiff . — The plaintifi must prove 
that the defamatory matter (i) refers, and (ii) was intended to 
refer, to himsdf (c) ; i.c. — 

i. That the matter published is such as reasonably to lead 
persons acquainted with the plaintiff to believe that he is 
the i>erson to whom the libel refers (d). 

ii. That the publisher of the libel intended to refer to him. 
But a person publishing a libd is deemed to intend the 
natural meaning of his own words : ** the inquiry is not 
what did the defendant mean in his own breast, but what 
did the words mean having regard to title rdevant 
surrounding circumstances (e) . . . the question is whether 
[they] would be understo^ by readers to apply to a 
particular person** (/). 

Accordingly, if a person publishes a libel apparently intended 
to refer to a real person, he is liable if his language does in fact 
refer to and hit some individual, although he had no knowledge 
of that particular individual. “ A person charged with libel 
cannot defend himsdf by showing that he intended in his own 
breast not to defame, or that he intended not to defame the 
plaintiff, if in fact he did both ** (|). 


(4t) Whttney v. Mmgnard, 24 Q. B. D., at p. 681; 69 Tj. J. Q. B. 824. 

(F) See Pullman v. fftll .f- Co., TlbOl] 1 Q. B., at p. 527; 60 L. J. Q. B. 299. 

(«) Ward V. Weeit, 7 Bin;;. 211 ; 9 L. J. (o.s.) C. P. 6 And he may be 
liable when the original publisher vas not liable, e.g., if the first publication 
was on a prmli'ged occasion: see McPherson v, Daniels, 10 B. & C., at 
p. 278 ; 8 1 j. J. fo.s.) K. B. 14; 84 R. R. 807. 

(a) WtttktH V. Hall, L. R. 3 Q. B. 896 ; 87 L. J. Q. B. 135. 

(b) Derry v. Handley, 10 Tj. T 20.1, 

(«) Jones V. Hulton d Co., [1909 1 2 K. B. 444 ; 78 L. J. K. B. 937; affirmed. 
[19101 A. C. 20; 79 L J. K. B. 198. 

(d) [19091 2 K. B., at p. 477. 

(0 [19091 2 K. B., at p. 480. 

(/) [19091 2 K. B , at p. 463. 

(g) Hulton <t Co. v. Janet, [1910] A. C.. at p. 28. 
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Thus, in the case of Hulton eC- Co. v. Jones {g), the defendant, 
the proprietor and publisher of n newspaper, published an article 
purporting to describe what the Paris correspondent of the paper 
bad actually seen at Dieppe, and containing these words : ** * Whist ! 
there is Artemus Jones with a woman who is not his wife, who must 
be, you know — ^the other thing ’ whispers a fair neighbour of mine 
excitedly in her bosom friend’s ear : * Eeally is it not surprising 
how certain of our fellow-countrymen behave when they come 
abroad.’ ” An action for Hbcl was accordingly brought by Mr 
Artemus Jones, a barrister, and evidence was given by his friends 
that they thought the article referred to him. It was held that, 
since the words Artemus Jones ” were used as descriptive of a real 
person, the plaintiff was entitled to succeed, and that it was no 
answer for the defendant to say that he did not intend to describe 
the plaintifi, because he had never heard of him: ** lie intended to 
describe some living person : he can suggest no one else ; and the 
plaintiff proves that he is believed by his acquaintances and friends 
to be the person aimed at, and has suffered damage thereby ” (h). 

And, in such a case it is no defence that the 'words complained 
of were in fact published of another existing person of the same 
name and description as the plaintiff and that, in relation to that 
other person, they were true. 

Thus, in Newsiead v, London J^jcpress Nempapers, Ltd. (i), the 
defendants had published a statement to the effect that Harold 
Newstead, thirty-year-old Camberwell man” had been convicted of 
bigamy. The plaintiff’s case was that he was well known in the 
hairdressing trade in Camberwell and elsewhere as Harold New- 
stead, and that he was about thirty years of age and was a 
Caml^rwell man. It was held that it was no defence that the words 
were published of another existing person of that name and 
description, and that they were intended and Understood to refer 
to him and were true of him. 

Where the plaintiff is not named the question, which is one of 
law, is whether the words used would reasonably lead persons 
acquainted with him to believe that he is the person referred to. A 
defamatory statement made of a firm, or trustees, or tenants of a 
particular building may reasonably understood as referring to 
each (j). So, in Le Fanu v. Maleolmson (k), it was held that tho 
verdict of a jury awarding damages to the owners of a factory in the 
county Waterford against the proprietors of a newspaper in that 
county would be upheld through no specific reference was made to 
that factory, there being circumstances which enabled the jury to 
identify it as being referred to. But an article in a newspaper 
making allegations about a body of persons some thousands in 
number, established in many countries and making no refei*enoc to 

(h) Jones v. Hulton d Co,, [1909] 2 K. B., at p. 481. 

(f) [1940] 1 K. B. 377; 109 L. J. K. B. 166. 

(j) Knuppfer v. London Expiesi Netespaper, Ltd., [19411 A. C. 116: 
113 L. J. K. B. 251. 

(k) 1 H. L. C. 367. 
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the plaintiff or even to England, nor enabling anyone to identify 
any person as a member of that body cannot give a cause of action 
to a ineiriber i*caideiit in England (,/). 

8. Of defamatory viatter. — The matter which is charged as 
libellous must be calculated to bring the plaintiff into hatred, 
contempt or ridicule ’’ (Z). The imputation need not be made 
directly or by any express assertion; it may be conveyed in- 
directly by any form of insinuation, as by ironical praise or 
figurative language, or by caricature or effigy, provided that the 
matter complained of is susceptible of a libellous meaning in 
this sense, that a reasonable man could construe [it] unfavom- 
ably in such a sense as to make some imputation upon the person 
complaining*^ (?n)- But words merely conveying suspicion are 
not sufficient (n), nor is it enough that by some person or another 
the words might be understood in a defamatory sense (o). 

And there must be an imputation upon the plaintiff : thus, in 
a case where the defendant published an article in which he 
described the plaintiff’s newspaper as the ‘^Market Street 
Evening Ananias ”, it was held that those words did not neces- 
sarily convey any imputation upon the plaintiff’s character in 
his conduct of his newspaper, and that the jury could reasonably 
decide that they were not defamatory of the plaintiff (p). It is, 
however, in each case a question for the jury whether there is in 
fact an imputation on the plaintiff personally (p), and a statement 
with regard to his goods may amount to such an imputation if 
it imports a reflection on the character of his business (q) or on 
his honesty or capacity in carrying on his business (r). More- 
over, words published about another person may indirectly be 
defamatory of the plaintiff: thus, to say that a man is illegiti- 
mate may be defamatory of his parents, and to say that a man 
is a bachelor may be defamatory of a woman who passes as his 
wife (s). 

(Z) Neotll V. Fine Jrts, etc.. Insurance Co., [18971 A. C., at p. 72; 66 
fj. J. y. B. 195. ^ 

(>w) [1897] A. C., at p. 70. 

Zw) Simnvjns v. MitcMl, 6 A. (\ 156; 50 L. J. P. C. 11. 

(o) Ntvill V. Fine Aits, etc., Invuance Co., [1897] A. C., at p, 73. 

(p) \ustrahan Ntie<tpapei Co. \. Dinnelt. [1891] A. C. 284; 63 Tj. J. P. C. 
105. 

Ul) Sniiih lltfion Coal f o. v. Xntlh Eastern News .Issociation, [1891] 

I Q. B., at p. 139; 63 L. ,1. Q. B. 293. ‘ * 

(r) Tiujiahi V Lawson, 6 Bing. N. 0. 212; 9 L. J. C. P. 145; 54 B. E. 766* 
Beadle v. United Kinr/dom Alliance, 31 T. Tj. B. 403. 

(s) CassUhj V. Bathj Minor Newspapers, [1^^29] 2 K. B., at pp. 338, 339; 

18 U J. B. 591. Po, also, to ^say that a woman is the wife of A may 
bo ilelamatorv ol tli« real wife of A : Jfottj/Zi v. London Ej press Newspapet 
Ltd.. pu\t, |>. 4.31. t r * 
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Where defamatory words are spoken of a class of persons, a 
member of that class cannot bring an action unless either (i) the 
class is so small or so completely ascertainable that what is said 
of the class is necessarily said of every member of it, or 
(ii) although the words purport to refer to a class, yet in the 
circumstances of the particular case they in fact refer to one or 
more particular persons (t). 

If there is a controversy as to whether the words used are 
defamatory or not, it is for the Judge to determine whether they 
are capable of a defamatory meaning, and, that being resolved 
in the aflarmative, it is for the jury to find whether they are 
actually defamatory or not ” (a). 

Where nothing is alleged which wotdd give the words any 
extended meaning they must be construed in the meaning which 
they ‘‘ would be understood by ordinary persons to bear (os). 
But the plaintiff may allege that there were special circumstances 
known to the persons to whom the matter complained of wa<i 
published that might lead them to understand it in a defamatory 
sense (^), or even that it was published in circumstances that led 
** ordinary citizens ” to attach to it a defamatory meaning (a). 

In such case the plaintiff must insert in his pleading an 
innuendo^ setting out the special meaning intended by the state- 
ment, and must prove the circumstances which caused it to bear 
that meaning: it is then for the Court to say whether the 
statement is capable of the meaning alleged and whether such 
meaning is capable of being defamatory, but for the jury to say 
whether in the circumstances it did bear that meaning and was 
defamatory of the plaintiff (Zv). And, as already pointed out, in 
ascertaining what was meant by the statement, the question to 
be considered is what was meant by the words employed, not 
what was meant in the mind of the speaker or publisher (c). Nor 
is it possible for the defendant to excuse himself by saying that 


it) Knuppfer v. London Express Newspaper, Ltd., [1948] 1 K. B. 80. 

(tt) Adam V. Ward, [1917] A. 0., at p. 329 ; 86 L. J. K. B. 849. 

(x) Capital and Counties Dank v. Henty, 7 A. C., at p. 772; 52 L. J. Q. B. 
232; Tolley v. J. S. Fry d Sons, Ltd., [1931] A. C. 833. 

(y) Cassidy Y. Daily Mirror Newspapers {infra). It is not necesRary to 
call any persons lo say that they did so understand the words, provided that 
it is proved that there are people who might so understand them : Hough v. 
London Express Newspaper, Ltd., [1940] 2 K. B. 507 ; 109 L. J. K. B. 524. 

(a) Tolley v. J. 8. Fry d Spns, Ltd. (infra). 

(h) Bullen & Leake (3rJ ed.), p. 305; Capital and Counties Bank v. Henty, 
7 A. C. 741. 

(c) Ante. p. 128; and s(e HuUon <( v. Jone^, [1919] A. C., at pp. 
26, 20. 
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he was unaware of the special circumstances causing the state- 
ment to bear a defamatory meaning (d). These principles are 
illustrated by the following cases. 

In Cassidy v. Daily Mirror Newspapers^ Ltd, (e), the plaintiff 
was the wife of C., a well-known racehorse owner. She did not 
live with him but was generally known as his wife, and he 
occasionally stayed at her flat and there met her friends. The 
defendants published in their newspaper a photograph of C. and 
a Miss X, with the inscription, “ Mr. C., the racehorse owner, and 
Miss X, whose engagement has been announced The plaintiff 
brought an action for libel, setting out these facts and words 
with an innuendo alleging that they meant she was an immoral 
woman who had cohabited with C. without being married to 
him. At the trial she called three of her friends, who gave 
evidence that, on seeing the publication, they understood from 
it that she was not married to C. It was held that the words 
were capable of bearing to the persons to whom they were pub- 
lished the meaning that C, was unmarried and hence were capable 
of bearing a meaning defamatory of the plaintiff, but that whether 
in the circumstances, they were in fact defamatory of the plaintiff 
was a question for the jury. 

In Tolley v. J. S, Fry Sons, Ltd, (/), the defendants, with- 
out the consent of the plaintiff, who was a well-known amateur 
golfer, published an advertisement containing a caricature of him 
in golfing costume, with a packet of their chocolate protruding 
from his pocket ; below the caricature was a limerick, containing 
the plaintiff’s name and comparing the excellence of his play with 
the merits of the chocolate. The plaintiff brought an action for 
libel, alleging by an innuendo that the defendants meant and 
were understood to mean (inter (dia) that he had agreed or per- 
mitted his portrait to be exhibited for the purpose of advertising 
the defendants’ chocolate, and that he had in consequence been 
guilty of conduct unworthy of his status as an amateur. At the 
trial, evidence, which was not contradicted, was given that, if 
an amateur golfer lent himself to an advertising scheme, his 
reputation would be seriously damaged and his status as an 
amateur would be endangered. It was held that, in view of the 
publication of the matter complained of as part of an advertise- 
ment, it was not possible to say that the ordinary man or woman 
might not reasonably draw the inference that it was published 


(d) Casudy v. Daily Minot Newspapets (infra), 
(O [10291 2 K. B. 331; 98 L. J. K. B. 595. 

</) [1931] A. C. 333 ; 47 T. L. R. 331. 
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with the assent of the plaintiff, and, since there was evidence 
that such an inference might be harmful to the plaintiff’s posi- 
tion as an amateur golfer, the trial Judge was right in allowing 
the case to go to the jury. 

In Ilough V. London Express Newspaper, Ltd. (g), the defen- 
dants published an article in which they described a wmnan who 
was not the wife of a p:ofessional boxer as his “ curly headed 
wife ” who saw all his fights. His wife acccxrdingly brought an 
action for libel, alleging by an innuendo that these words meant 
and were imderstood to mean that she was a dishonest woman 
falsely representing herself to be and passing as the wife of the 
boxer, and that she was an unmarried woman who had ccfiiabited 
with and had children by the boxer without being married to 
him. It was held, following Cassidy v. Da^y Mirror Newspapers^ 
Ltd., that she was entitled to succeed in her action because people 
who knew that she passed as the wife of the boxer might reason- 
ably be led by the article in the newspaper to put upon it the 
construction set out in the innuendo. 

4. Damage. — ^In libel damage is presumed (h) ; a jfiaintiff may 
therefore recover genersd damages without proving that he has 
in fact suffered any actual damage, and the fact that he had a 
bad reputation which could not be made worse is no answer to 
the action. But the defendant may, in mitigation of damages, 
prove the bad general reputation of the plaintiff, who may rebut 
this evidence by “ coming prepared with friends who have known 
him to prove liiat his reputation has been good ” (h). Slander, 
on the other hand, is actionable only if either (i) special damage 
is proved ; or (ii) the imputation is such and the state of facts 
proved is such as that the law presumes or infers damage; or 
(iii) the case falls within the Slander of Women Act, 1891 (t). 
By the Slander of Women Act, 1891, it is provided that Words 
spoken and published after the passing of this Act which impute 
unchastity or adultery to any woman or girl shall not require 
special damage to render them actionable : Provided always, that 
in any action for words spoken and made actionable by this Act, 
a plaintiff shall not recover more costs than damages, unless the 
Judge shall certify that there was reasonable ground for bringing 
the action ”. 

(g) [1940] 3 X. B. 607; 109 L. J. X. B. 634. 

(h) Hohha V. TitUing A Co., [1939] 3 X. B., at p. 17; 98 L. .T. E. B. 431; 
141 L. T. 131; 46 T. L. B. 838. 

(i) Jones v. Jones, [1916] 3 A. 0., at pp. 600, 606 ; 83 T. L. R. 706. 
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Apart from this Act, there are only three cases in which the 
law presumes damage (ft), namely ; — 

i. When the words spoken impute a crime ponishahle with 
imprisonment (1); 

ii. When they impute certain diseases naturally excluding 
the patient from social intercourse (m) ; 

iii. When words are spoken of a person following a calling, 
and spoken of him in that calling, which impute to Mw 
unfitness for or misccmduct in that calling (n). 

In the first class of cases it is not sufficient that the words 
impute an offence punishable by fine, though involving liability 
to summary arrest (o). But it is not necessary that they should 
impute an indictable offence nor that they should specify any 
particular crune (p) : thus, the words ** I will have you hanged ** 
have been held si^cient (g). In all cases, however, the question 
is what reasonable men, hearing the words, would imderstand 
by them **, and therefore even the use of a word such as “ thief ** 
may not be actionable without proof of special damage if the 
person to whom it was said knew that it was used simply as 
vulgar abuse and not as imputing a felony (r). 

In the second class of cases the words must impute the 
present existence of such a disease, it is not sufficient if the 
allegation is that the plaintiff suffered from it at some previous 
time (s). 

In the last class damage is presumed if the words impute to 
the plaintiff some impropriety or misconduct in relation to or in 
connection with his office, profession, or trade, or, except in the 
case of an honorary offlce, some unfitness or mcapacity for that 
office, profession, or trade, as, e.g., an imputation of dishonesty 
where the office is one of trust (t). 

** Where the imputation is an imputation not of misconduct 


(k) See Jones Jones, [1916] 3 A. C., at pp. 600, 607 ; 86 L. J. K. B. 1619. 
(}) The crime must be one which it was possible for the plaintiS to commit ; 
Jackson V. Adams, 2 Bing. N. C. 402 ; 6 L. J. C. P. 79. 

(m) 8oe Dloodworth v. Gray, 7 Man. & G. 834; 66 B. B. 720. 

(n) In this case the term "person ’’ includes a limited company; D, d L. 
Cateie/s, Ltd. and Jackson v. D\4jou, [1943] 1 K. B. 364; 114 L. J. K. B. 
SCO. 

(o) IhVwig V. Mitchell, [1910] 1 K. B. 609 ; 79 L. J. K. B. 270. 

(p) iVebb V. Beavan, 11 Q. B. D. 609 ; 63 L. J. Q. B. 544. 

((/) Fniuci* V. Booie, 3 M. & W. 191; 7 L. J. Ex. 66; 49 B. B. 667. 

(i) Hankmson v. Bilby, 3 C. & K. 440; 73 E. E. 668. 

{«) Carslahc v. Maphdoiam, 2 T. B. 473. 

(/) Ahjriimhr v. Jenkins, [1892] 1 Q. D. 797; 61 L. J. Q. B. 634; Booth v 
Arnold, [18981 I Q. B. 671; 64 L. .T. Q. B. 143; Jones v. Jones, [1916] 2 A. C 
ISl, at p. 698; 86 .1. K. B. 1319. 
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in an office, but of unfitness for an office, and the office for which 
the person is said to be unfit is not an office of profit, but one 
merely of what has been called honour or credit, the action will 
not lie unless the conduct alleged be such as would enable him 
to be removed from or deprived of that office (m). 

Thus, in Alexander v. Jenkins (x), it was held that without 
proof of special damage no action lay for alleging of a town 
councillor that “he is never sober and is not a fit man for the 
council 

And subject to two exceptions to be mentioned later, the 
words must be expressly spoken of and concenting the plaintiff 
in his profession, trade or calling (y). “ Words imputing adul- 
tery, juroffigacy, immoral conduct, or the like, whether referring 
to behaviour on a particular occasion, or to conduct in general, 
even when spoken of a man holding an office or carrying on a 
profession or business, are not actionable without special damage 
unless they relate to his conduct in the office, profession, or 
business, or the imputation is connected with his professional 
duties” (a). 

So, in Jones v. Jones (a), it was held that in the absence of 
special damage an action will not lie for words imputing adultery to 
a schoolmaster, unless spoken in reference to him as a schoolmaster. 

But (i) an imputation of insolvency to a trader need not be 
expressly spoken of him in relation to his business, because the 
Court presume that it is directed against and will affect his 
credit as a trader (b) ; and (ii) the same rule apjfiies to a <drarge 
of misconduct which might cause a clergyman to be deprived oi 
a benefice or to lose an ecdesiastical position of temporal pro- 
fit (c). 

Special Defences (d). — ^The defendant may, in answer — 

1. Justify the libel or slander ; i.e., set up that it is true ; 


(u) [1893] 1 Q. B., at p. 203. 

(j) Ubi supra. 

ly) Jones v. Jones, [1916] 2 A. G., at pp. 491, 495; 85 L. J. K. B. 1519. 

(z) Jones Y. Jones, [1916] 2 A. G., at p. 499 ; 85 L. J. E. B. 1519. 

(a) Uhi supra. See also Hopwood v. Muirson, [1945] E. B. 813; 114 
L. J. E. B. 267. 

(b) [1916] 2 A. C., at pp. 491, 507. 

(c) [1916] 2 A. C., at pp. 491, 492, 503. But not if he is unbeneficed or 
without any other preferments. Ibtd., and see Gallwey v. Marshall^ 9 Ex. 294; 
23 L. J. Ex. 78; 96 E. K. 721; Wakeford y. Wright, 89 T. L. R. 107. 

(d) For general defences, see ante, p^. 267. For accord and satisfaction as 
a defence, see Boosey y. Wood, 3 H. A G. 484; 84 L. J. Ex. 65; 140 E. E. 566.. 
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2. Allege that the matter complained of was fair comment on 
a matter of public interest; 

8. Allege that the publication was privileged; 

4. In case of a libel contained in a newqiaper, set up 
the statutory defence rmder s. 2 of Lord Campbell’s Libel Act, 
1848. 

1. Ju8tificaiion,~Ia cavil proceedings the truth of a libd <» 
slander is an absolute defence (e). 

Upon a plea of justification, the defendant must prove to the 
satisfaction of the jury that the whole libel is true in substance 
and in fact, not only in its allegations of fac^, but also in any 
comments or expressions of opinion (/). “ In a plea of justifica- 
tion the defence that a matter of opinion or inference is true is 
not that the defendant truly made that inference, or truly held 
that opinion, but is that the opinion and inference are both of 
them true ” (g). 

Any matter which is not of the gist or “ sting ” of the libel 
need not be justified; the defendant need not therefcare separately 
justify mere details or ^ithets which are contained in the imputa- 
ticm but which add nothing to the substantive charge (h). 

But the defendant must justify every material imputation 
upon the plaintiff (i)> and, if the charge is general in its nature, 
must state in his {heading the facts upon which he relies as 
supporting his plea of justification (k). 

Where a libel contains several distinct charges the defendant 
may justify part of it (Q. And, where there is an iimuendo, the 
defendant may plead a justification as to the words with the 
meaning in the innuendo and also as to them without that 
meaning (m). 


(e) In criminal proceedings, the tmth of a libel is not a defence unless it was 
for the public benefit that it should be published; Libel Act, 1848, s. 6. 

(/) See Sutherland v. Stopet, [1926] A. C. 47 ; 94 L. J. K. B. 166, where the 
plea of justification is very fully discussed. 

(g) [1926] A. C., at p. 76. 

(fc) Alexander v. Korth Eastern Ey., 6 B. A S. 840 ; 84 L. J. Q. B. 126; 141 
B. B« 482 ; Sutherland v. Stapes, [19^] A. C., at pp. 69, 60. See also Clarice 
V. Taylor, 2 Bing. N. C. 664 ; 6 L. J. C. P. 286. 

{«) Smith V. Parker, 13 M. AW. 469; 14 L. J. Ex. 62; neUham v. 
Blaehuood, 11 C. B. Ill ; 20 L. J. C. P. 187 ; 87 B. E. 696. 

(fc) Zterenberit v. Labotcehere, [1893] 2 Q. B. 188; 68 L. .T. Q. B. 89. 

(0 Clarke v. Taylor, 9 Bing. N. C., at p. 664; Sutherland v. Stapes, [19261 
A. C., at p. 78. 

o. ® Q- ® - P- 402; 37 L. J. Q. B. 126; Sim v. 

Stretch, 52 T. L. B. 669. 
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The fact that the plaintiff has a bad reputation is no justifies^ 
tion and cannot be pleaded as a defence, though it may be rele- 
vant in mitigation of damages (n). 

2. Fair comment. — ^The defence of fair comment which does 
not arise if the plea of justification is made good (o), is that the 
alleged libel is a bona fide criticism iq>on a matter of public 
interest. To establish this defence the defendant must show — 

i. That the matter c(»nmented upon was of public interest. 
This expression includes all State matters, the administra- 
tion of justice, the public conduct of men engaged in 
public affairs, the management of public institutions, 
artistic and literary productions and dramatic perform- 
ances. Whether or not a matter is of public interest is 
for the Judge to decide (p). 

ii. That the matter complained of was criticism, i.e., an 
expression of (pinion on existing facts. This involves 
three propositions (q). In the first place it must be 
comment as distinct from an allegation of fact ; thus it 
is one thing to comment on . . . the acknowledged or 
proved acts of a public man and quite another to assert 
that he has been guilty oi particular acts of miscon- 
duct ” (r). In the second place the facts must be truly 
stated : “ If the facts upon which the comment purports 
to be made do not exist, the foundation of the plea 
fails ” (s). In the third place the comment must not 
contain any imputation on the plaintiff’s moral character 
which is not warranted by the facts: ** if a criticism . . . 
includes such an imputation, there being no facts to 
■warrant it, it is open to the jury to find . . . that the 
defence of ’ fair comment ’ has no application ” (t). But 
the defence of fair conunent extends to such an imputation 


(n) Wood V. Durham (Earli, 67 h. J. Q. B. 647 ; Hobha v. Ttnling A Co. 
(ante, p. 483). 

(o) Dakhyl v Labouehfire, [1908] 2 E. B., at p. 827 ; 77 L. J. E. B. 728; 
Sutherland t. Stopea (ubi aupra). 

(p) Campbell v. Spottiaiooode, 8 B. & S. 769 ; 82 L. 3, Q. B. 186; 129 B. B. 
662; Mertvale v. Caraon, 20 Q. B. D. 275. 

Iq) Hunt V. Star Netoapaper Co., [1908] 2 E. B., at pp. 319-821; 77 L. J. 
El S 7S2« 

’ (r) Davir y. Shepatone, 11 A. C., at p. 190; 55 L, J. P. C. 61. 

(«) [1908] 2 E. B., at p. 820. 

(t) Id., and see Campbell v. SpotUawoode (ubi aupra), and Joyni v. Oyele 
Trade Publiahmg Co., [1904] 2 E. B., at p. 298; 78 L. J. E. B. 762. 
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if the comment is the honest expression of the well-founded 
opinion of the writer based upon those facts (te). 

iii. That the criticism is fair comments This does not mean 
that the comment must be a correct criticism (os), but that 
the mode of expression must be fair and the opinion 
honestly held. The jury have no right to substitute their 
own opinion for that of the critic (y); the question which 
they must consider is this — Would any fair man, how- 
ever prejudiced he may be, however exaggerated or 
obstinate his views, have said that which this criticism 
has said? ” ( 2 ). 

But “ proof of malice may take a criticism prima facie 
fair outside the right of fair comment, just as it takes 
a communication prima facie privileged outside the 
privilege ” (a). 

8. Privilege. — ^The publication of defamatory matter may be 
protected because it was made upon a privileged occasion. The 
privilege may be either (i) absolute, when the existence of malice 
in fact is immaterial (b), or (ii) qualified, when it may be 
rebutted by proof of express malice. It is for the Judge, and the 
Judge alone, to decide as a matter of law whether the occasion is 
privileged, unless the circumstances attending it are in dispute, 
in which case the facts necessary to raise the question of law 
should be found by the jury (c). 

Absolute privilege exists in the case of — 

i. Statements in Parliament (d). 

ii. Reports and papers published by order of either House 
of Parliament (e). 

in) Hunt V. Star Newspaper Co., [1908] 2 K. B. 309; Dakhyl y. Labouchcre, 
[1908] 2 K. B., at p. 325 (n.)f 77 L. J. E. B. 728. Whether the personal 
attack in any given case can reasonably be inferred from the truly stated facts 
upon which it purports to be a comment is a matter of law for the determina- 
tion of the Judge, but if he should rule that this inference is capable of being 
reasonably drawn, it is for the jury to determine whether in that particular 
cas(> ir ought to be drawn. In other words, a libellous imputation is not 
warranted by the fads unless the jury hold that it is a conclusion which ought 
to be drawn from those facts: [1908] 2 E. B., at pp. 320, 321. 

(ar) Peo Sutherland v. Slopes, [1926] A. C., at p. 62. 

(v) McQuire v. Western Mortung Netrs, [1903] 2 K. B.. at p. 109; 72 L. J. 
K. B. 612. 

(z) Menvalc v. Carson, 20 Q. B. D., at p. 281. 

ia) Thomas v. Bradbury, Agnew d Co., [1900] 2 E. B., at p. 640 ; 75 L. J 
K, B. 726. 

{h) Peo Boyal Aquarium, etc.. Society v. Parkinson, [1892] 1 Q. B., at 
p. 461 ; 61 L. J. Q. B. 409. 

(c) Adam v. Ward, [1917] A. C., at p. 318; 86 L. J. K. B. 849. 

id) [1917] A. C., at pp. 324, 346 

(c) Parliamentary Papers Act, 1840, ss. 1, 2. 
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iii. Affairs of State, e.g., advice tendered to the Crown by 
its ministers (/), publications in the “ Gazette ” by a 
Secretary of State (g) and communications made by 
one ofBicer of State to another in the course of bis 
official duty (h). 

iv. Statements made in the course of judicial proceedings, 
and, perhaps, newspaper reports of such proceedings 
if within s. 8 of the Law of label Amendment Act, 

1888 (t). 

“ No action of libel or slander lies, whether against 
Judges, counsel, witnesses or parties, for words written 
or spoken in the course of any proceeding before any 
Court recognised by law, and this though the words 
written or spoken were written or spoken maliciously, 
without any justification or excuse and from personal 
ill-will and anger against the person defamed ” (k). 

This privilege extends only to proceedings in 
Courts of justice and tribunals acting in a manner 
similar to that in which such Courts act ; it does not 
attach to the proceedings before every body which is 
bound to decide matters ** judicially ” in the sense of 
dealing fairly and impartially (1). Thus, it applies 
to proceedings before a Coroner’s Court (m), before a 
military court of inquiry («), before a Select Com- 
mittee of the House of Commons (which has power 
to enforce the giving of evidence) (o), before the 
Disciplinary Committee of the Law Society (p), and 
before a justice of the peace on a petition for an order 


(/) Dawkins v. Lord PauZet, L. B. 6 Q. B., at p. 117; 89 L. J. Q. B. 68; 
9 B. & S. 768* 

(a) Grant v. Secretary of State for India, 9 C. P. D., at p. 458 ; 46 L. J. 
0. P. 681. 

(h) Chatterton v. Secretary of State for India, [1895] 2 Q. B. 189, at p. 195 ; 
64 L. J. Q. B. 676; Isaacs A Sons, Ltd v. Cook, [1926] 2 E. B. 891; 94 L. J. 
E. B. 886. See also Dawkiru v. Lord Paulet, L. B. 6 Q. B. 94, where the 
principle was applied to reports made by an officer of the Army to his superior 
officer. 

(t) See post, p. 441. 

(k) Royal Aquarium, eto.. Society v. Parkinson (ub« supra); and see ante, 
p. ^9. ^e privilege extends to statements made for the purpose of preparing 
proofs for use in such proceedings (Watson v. McEwan, [1905] A. C., at p. 487; 
74 L. J. P. C. 161). 

(!) Royal Aquarium, eto.. Society v. Parkinson, [1892] 1 Q. B., at p. 442. 
(ffi) Thomas v. Churton, 2 B. A S. 476 ; 81 L. J. Q. B. 189. 

(n) Dawkins v. Lord Rokeby, L. B. 7 H. L. 744 ; 46 Ii. J. Q. B. 8; 88 L. T. 
196. 

(o) Coffin V. Donnelly, 6 Q. B. D. 307 ; 60 L. J. Q. B. 808 ; 44 L. T. 141. 

(p) Lilley v. Roney, 61 L. J. Q. B. 727. 
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for the reception of a lunatic (g)* It applies also to 
reports made by ofiBicers of a Court in the course of 
their duty, e.g., to the report of an official receiver 
made in the winding up of a company (r). 

But it does not apply to proceedings before a 
meeting of the London Coimty Council for granting 
music and dancing licences (s), nor to proceedings 
before licensing justices (t). 

V. ConSdeirtial communications between solicitor and 
client made while that relationship is in existence or 
in contemplation and for the purpose of getting or 
giving professional advice, that is to say, advice in 
respect of matters within the ordinary scope of a 
solicitor’s employment (u). 

vi. (Perhaps.) Newspaper reports of judicial proceedings 
(see infra). 

Qualified privilege exists in the case of — 

i. Fair and accurate reports of proceedings in Parliament, 
public judicial proceedings, or meetings within s. 4 of 
the Law of Libel Arnendment Act^ 1888, and extracts 
from or abstracts of Parliamentary papers and reports. 

ii. Statements made on an occasion which is privileged 
through the existence of some interest or duty. 

i. At Common Law a qualified privilege attaches to fair and 
accurate reports of Parliamentary proceedings (a;) and judicial 
proceedings before a properly constituted judicial tribunal exer- 
cising its jurisdiction in open Court (y) whether so exercised in 


(q) Hodson v. Parc, [1899] 1 Q. B. 455 ; 68 L. J. Q. B. 309; 80 L. T. 13. 

(r) BotUmley v. Brougham, [1908] 1 E. B. 164 ; 77 L, J. K. B. 311; and see 
Burr V. Smith. [1909] 2 K. B. 306; 78 L. J. K. B. 889. 

{s) Royal Aquarium, ete.f Society v. Parkinson (uhi supra). But a qualified 
privilege attaches to statements at such proceedings {id.), 

(i) Attirood v. Chapman, [1914] 3 K. B. 275; 83 L. J. E. B. 1666; 30 
T. L. B. 696. See a^so Smith v. National Meter Co,, Ltd,, [1946] 1 K. B. 543; 
115 L. J. E. B. 321, where it was held not to apply to proceedings before a 
medical referee. 

(ttl More V. Weaver, [1928] 2 E. B. 520 ; 97 L. J. K. B. 721. It is, however^ 
to be noted that, in Minfcr v Priest. [1930] A. C. 668; 99 L. J. E. B. 391, some 
doubts were expressed in the House of lirds as to whether this privilege is 
absolute or qualiticd. 

(X) Wason v. Walter, L. R. 4 Q. B. 73; 38 L. J. Q. B. 34. 

(y) Kimbcr v. The Press Association, [1893] 1 0- B. 65, at p. 68; 62 L. J. 
Q. B. 162. See also Curry v. Walter, 1 B. & P. 625; 4 E. E. 717; Lewis v! 
Uoy, E. B. K. 637; 27 L. J. Q. B. 382; 113 E. E. 768. 
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Court or in chambers (a)» and even when so exercised upon an 
ex parte application (a). 

The same privilege attaches also to the proceedings of a quasi 
judicial body as, for example, the General Mediccd Council (&). 
But it does not apply to proceedings before a domestic tribunal, 
such as the stewards of the Jockey Club, at which the public are 
not entitled to be present (c). The privilege, moreover, does not 
apply when the proceedings are unfit for publication (d) nor 
probably when their publication has been prohibited by the Court 
or is forbidden by statute (e). 

So far as concerns judicial proceedings the Common Law 
privilege was extended by s. 8 of the Law of Libel Amendment 
Actf 1888, which provides that a fair and accurate report in any 
newspaper of proceedings publicly heard before any Court exer- 
cising judicial authmity shall, if published contemporaneously 
with such proceedings, be privileged : Provided that nothing in 
this section shall authorise the publication of any blasphemous or 
indecent matter From the absence of any reference to malice 
in this section, as compared with s. 4 (infra) it appears that in 
this case the privilege is absolute. 

By s. 4 of the Law of Libel Amendment Acts 1888, it is prcH 
vided that a fair and accurate report published in any newspaper 
of the proceedings of a public meeting (/), or (except where 
neither the public nor any newspaper reporter is adndtted) of 
any meeting of a vestry, town council, school board, board of 
guardians, board or local authority formed imder any Act of 
Parliament, or of any meeting of commissioners authorised to act 
by letters patent. Act of Parliament, or other lawful warrant or 
authority, select committees of either House of Parliament, 


(z) Ryalls v. Leader, L. B. 1 Bz., at p. 301; 35 L. J. Ex. 185. See also, 
Smith V. Scott, 2 G. A K. 580. 

(a) KimJber v. The Press Association (supra). 

(b) Allhutt V. General Medical Council, 23 Q. B. D. 400 ; 58 L. J. Q. B. 606. 

(c) Chapman v. Lord Ellesmere, [1932] 2 K. B. 481; 101 U J. K. B. 376, 
and see post, p. 445. But, where a person has a^eed to the publication of the 
decision of such a tribunal in a particular periodical, the principle of volenti 
non fit injuria prevents him from claiming damages in respect of such publica- 
tion (id.). 

(d) Steele v. Brannan, L. B. 7 C. P. 261; 48 L. J. M. C. 85. 

(e) By the Judicial Proceedings (Hegulation of Beports) Act, 1926, it is a 
criminal offence to publish in relation to any judicial proceedings, any indecent 
matter, or, in relation to judicial proceedings for dissolution of marriage, nullity 
of marriage, judicial separation, or restitution of conjugal rights, any particulars 
other than those specified by the Act. 

(f) I.e., ** Any meeting bona fide and lawfully held for a lawful purpose, 
and for the furtherance or discussion of any matter of public concern, whether 
the admission thereto be general or restricted " (id.). 
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justices of the peace in quarter sessions assembled for administra- 
tive or deliberative purpose, and the publication, at the request 
of any Government office or department, officer of State, Com- 
missioner of police, or chief constable, of any notice or report 
issued by them for the information of the public shall be privi- 
leged, unless it shall be proved that such report or publication 
was published or made maliciously. But it is also provided that 
nothing in the section shall authorise the publication of any 
blasphemous or indecent matter, or protect the publication of any 
matter not of public concern and the publication of which is not 
for the public benefit. It is further provided that the protection 
afforded by the section shall not be available as a defence in any 
proceedings if it shall be proved that the defendant has been 
requested to insert in the newspaper in which the report or other 
publication appeared a reasonable letter or statement by way of 
contradiction or explanation and has refused or neglected to insert 
the same. 

By s. 3 of the Parliamentary Papers A ct, 1840, it is provided 
that in any proceeding for printing any extract from or abstract 
of any Parliamentary paper or report it may be shown in defence 
that such extract or abstract was published bona fide and with- 
out malice. 

ii. An occasion is privileged, and a qualified privilege exists 
when a statement regarding the plaintiff is made to a third person 
by a person who has an interest or a duty, legal, social, or 
moral, to make it to the person to whom it is made, and the 
person to whom it is so made has a corresponding interest or 
duty to receive it. This reciprocity is essential ” (g). “ If 

fairly warranted by any reasonable occasion or exigency and 
honestly made, such communications are protected for the com- 
mon convenience and welfare of society, and the law has not 
restricted the right to make them within narrow limits ” (h). 

An example of privilege afforded by duty occurs where one 
person is asked for information affecting the credit or character 

(gf) Adam v. Ward, [1917] A. 0., at p. 384 ; 86 L. J. K, B. 849, as explained 
in White V. J. d F. Stone, Ltd., [1939] 2 E. B. 827; 108 L. J. E. B. 869. In 
the case ol Watt v. Longsdon, [1930] i E. B., at p. 147; 98 L. J. E. B. 711, 
this rule was expanded as follows by Scnitton, L.J. There must be ** either 
(i) a dut}' to communicate information believed to be true to a person who has 
a material interest in receiving the information, or (ii) an interest in the speaker 
to be protected by communicating information, if true, relevant to that interest 
to a person honestly believed to have a duty to protect that interest, or (iii) a 
common interest in and reciprocal duty in respect ot the subject-matter ol the 
communication between speaker and recipient ”, 

(h) Toogood v. Spyring, 1 0. M. & E., at p. 193; 3 Jj. J. Ex. 847 ; 40 R. E. 
623. 
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of another, in which case he is justified in giving it provided that 
he makes a reply which he bona fide believes to be true, and also 
bona fide believes that the person making the inquiry has an 
interest which justifies it, and provided also that the information 
is given from a bona fide sense of duty and not from motives of 
self-interest and profit (i). And, if the information is given to a 
confidential agent of the person inquiring, the agent is under a 
legal duty to repeat it to his principal, and this duty is the basis 
of a distinct privilege arising out of the relationship of principal 
and agent (k). 

Thus, in Macintosh v. Dun, (2), a trade protection society was 
carried on for profit by certain persons who held themselves out as 
collectors of information which they volunteered to sell to their 
customers. It was held that publications made in the course of 
carrying on such a trade for profit were not made in discharge of 
any public or private duty. 

In London Associationj etc, v. Chreenlands (fe), an unincorporated 
association was formed for the purpose (inter alia) of making 
inquiries as to the credit of firms and individuals. The association 
did not trade for profit and the qualification for membership was the 
payment of an annual subscription in return for which a member 
could obtain a certain number of inquiries. A member applied for 
information as to a company with which he proposed to deal and 
the secretary obtained from an agent of the association and sent to 
the member a report which was defamatory of the company. An 
action was brought by the company against the association, the 
agent and the secretary. In the House of Lords the only question 
was as to the liability of the secretary, and it was held that on 
making the inquiry and report he was acting as agent for the 
member, and that the publication of the report to the member was 
therefore made on a privileged occasion. But it was pointed out 
that, if the secretary had been the agent of the association, and if, 
as in Macintosh v. jDun, the association had been ** trading for gain 
in the characters of other people ”, the occasion of the publication 
of the report would not have been privileged. 

There may be a duty to give information as to the character 
or credit of another person even though no request for it has 
been made. Thus, in Stuart v. Bell, the plaintiff was a valet, 
who had been staying with his master at Newcastle, as guests of 


(i) Macintosh v. Dun, [1908] A. C. 390 ; 77 L. J. P, C. 113; London Associa- 
tion for Protecton of Trade v. Oreenlands, Ltd., [1916] 2 A. C. 15; 86 L. J. 
K. B. 698 (inquiries as to credit). Compare Child v. Afflick, 9 B. & C. 403; 
7 L. J. (o.s.) K. B. 26; 32 R. R. 216 (inquiry as to character of a servant); 
Waller v. Loch, 7 Q. B. D. 169; 51 L. J. Q. B. 274 (inquiry as to whether a 
person was deserving of charitable assistance). 

(k) London Association, etc., v. Grcenlands (iibi supra). 

(?) Uhi supra. 
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the defendant, who was Mayor of Newcastle. While they were 
there the Chief Constable of Newcastle received from the Chief 
Constable of Edinburgh a letter stating that the plaintiff was 
suspected of having committed a theft at an hotel, and suggesting 
a cautious inquiry. This letter was shown by the Chief Constable 
of Newcastle to the defendant, who, without making any 
inquiries, told the plaintiff’s master that there had been a theft 
at the hotel, and that suspicion had fallen upon the plaintiff. It 
was held that it was the defendant’s moral or social duty to 
conununicate to the plaintiff’s master the information received 
from the police (m). So also a communication volunteered to a 
bishop with regard to the conduct of a clergyman in his diocese 
is privileged (n). So also is a communication volunteered by one 
member of a faxnily to another with a view to dissuade the latter 
from makmg an undesirable marriage (o). 

Where the duty is dear it does not matter whether the state- 
ment was voltmteered or in answer to an inquiry; but in cases 
which ore near the line the circumstance that the information is 
volunteered is an dement for consideration (p). 

An example of a communication made by reason of a common 
interest is afforded by the case of Hunt v. Great Northern By. (q). 
Here the plaintiff was a guard in the service of the defendants, 
and was dismissed on the ground of neglect of duty. The defen- 
dants published his name in a printed monthly circular addressed 
to their servants, stating that he had been dismissed and the 
reasons for his dismissal. It was hdd that the publication was 
privileged, the defendants having an interest in stating to their 
servants and the latter having an interest in knowing what was 
regarded as misconduct. 

So also, in Boff v. British, etc., Manufacturing Co. and 
Gibson (r), a dispute with regard to a commercial transaction 
having arisen between A and B, it was proposed by A to appoint 
the plaintiff as his arbitrator; B, however, objected to the 
appointment, and wrote to A a letter containing statements 
defamatory of the plaintiff. It was held that the letter was a 
2ommunicaticn between parties having a conunon interest in its 
mbject-matter, and was therefore privileged. 


(m) ri891] 2 Q. B. 341; 60 L. J. Q. B. 577 ; 64 L. T. 683. 

(«) Jamm v. Boston, 2 C. * K. 4; 80 E. E. 818. 

(o) Todd V, Ilawhns, 8 C. ft P. 88; 66 E. E. 884. 

(p) Macintosh v. Dun, [1908] A. C., at p. 899; and see Pattsson v. Jones. 
) B ft C., at p. 586; 7 L. .T. (o.s.) E. B. 26. 

(9) 11891] 2 Q. B. 189; 60 L. J. Q. B. 498. 

(r) [19181 1 K. B. 677; 87 U J. K. B. 996. 
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The mere fact that the defendant believed that he was under 
a duty to make the communication or had an interest in making 
it is not sufficient to create a privilege if in fact no duty or interest 
existed (s). 

But protection is lost if the publication is excessive because it 
is wider than is necessary in view of the particular duty or interest 
that is involved. On this point two cases may be compared : — 

In Adam v. Ward (s), the plaintiB, who was formerly an officer 
in a cavalry regiment, had been placed on the retired list on half 
pay. He then became a Member of the House of Cknnmons, 
where he made a speech containing charges against the General 
commanding the brigade of which his late regiment formed part. 
The General rrierred the matter to the Army Council who, by the 
defendant, their secretary, wrote to him a letter vindicating him 
from the charges and containing statements defamatory of the 
plaintiff, and sent the letter to the Press for publication. The 
letter was widely published in the British and Colonial Press. 
Held, that the publication was not excessive. The matter was 
one vitally affecting the military forces of the Crown and hence 
one in which all subjects of the Crown were interested. Further, 
the plaintiff’s speech was delivered in such circumstances that it 
might well reach all such mmnbers of the public as would be 
reached by the publication of the defendant’s letter. 

In Chapman v. Ellesmere (t) an inquiry was held before the 
stewards of the Jockey Club as to the alleg^ drugging of a horse 
and the responsibility of the plaintiff who was its trainer. The 
plaintiff had a licence to train horses to run under the Rules of 
Racing. A condition of this licence was that it might be with- 
drawn by the stewards of the Jockey Gub and that such with- 
drawal might be published in the Boeing Cedendar. The result 
of the inquiry was published in the Badng Calendar and also to 
news agencies and to The Times. Held (i) that the publication 
in the Racing Calendar was privileged because on a reasonable 
view of the duty of the defendants to keep racing free from im- 
propriety they were entitled to publish their decisions in their 
own organ, even if that organ was not prevented by them from 
coming into the hands of the public ; but (ii) that the publicati<ms 
to the news agencies and The Times and by The Times were not (*) 


(*) Adam v. Ward, [1917] A. C., at p. 884; 86 L. J, K. B. 849. 
(t) [1983] 2 K. B. 481; 101 L. J. K. B. 476. 
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privileged because there is no general interest to the public or 
duty owed to the public to publish matters which concern a 
section of the public only. 

Protection is not lost merely because a statement which is 
made on a privileged occasion is made in the presence of persons 
with regard to whom no interest or duty exists. 

Thus, in Toogood v. Spyring (u), the plaintiff was a carpenter 
who did some work for the defendant, but did so in a negligent 
manner and got drunk while doing it. The defendant had reason to 
bdiove that the plaintiff had also broken open his cellar door and 
obtained access to his cellar. The defendant met the plaintiff in the 
presence of a third person and accused him of having broken open 
the door and got drunk and spoiled the job. Held, that the fact 
that the accusation was made in the presence of a third person did 
not of itself prevent it from being a privileged communication. 

So also, in Piiiard v. Oliver (ar), it was held that a statement 
which was made before a board of guardians and which would have 
been privileged if only guardians had been present, did not lose its 
protection because it was made in the presence of reporters or of 
persons other than guardians who attended the proce^ings. 

But as was pointed out in the first of these cases^ although the 
mere fact of a third person being present does not take away the 
privilege, yet it may be a circumstance to be left with others, 
including the style and character of the language used, to the 
consideration of the jury in det^moining whether the defendant 
acted bona fide in making the charge or was influenced by malice. 
And, if an opportunity was sought for making before third persons 
a charge which might have been made in private, that would 
afford strong evidence of a malicious intention. With regard to 
publication to clerks and servants it has been held that ** if a 
business communication is privileged, the privilege covers all 
incidents of the transmission and treatment of that communica- 
tion which are in accordance with the reasonable and usual course 
of business ” (a). Thus, privilege is not destroyed because in 
the ordinary reasonable methods of business a matter comes 
before copying clerks or typists or clerks who open letters (6). 


(u) 1 Cr. M. & R. 281; 3 L. J. Ex. 347. 
fj-) [18911 1 Q. B. 171; 60 Tj. J. Q. B. 219, 

(a) Edmomhon v. Birch tb Co,, Ltd.^ [1907J 1 K. B., at p. 382; 76 1j. J. 
K. H. 316, fdllowing Boj-sius v. Gobht Frhres, [1894] 1 Q. B. 812; 63 L. J. 
Q. B. 101. 

ih) Rod V. Bnti'ili, etc., Manufacturing Co, and Gibson, [1918] 2 K. B, 
677; 87 L. .1. K. B. 996; Osborn v Thomas Boulter d Son, [1930] 2 K B. 
226; 99 Fj. .T. K. B. oSO. In Pullman v. Hill (ante, p. 426), it was argued 
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But this principle does not apply where the area of publication 
is unnecesseurily enlarged as, e.g., where, though an occasion is 
privileged as between the writer of a coxxununication and the 
person to whom it is communicated, it is sent on a postcard which 
could be understood by persons other than the plaintifi as refer- 
ring to the plaintiff (c). 

Malice . — ^In cases of qualified privilege it is for the Judge to 
say whether there is any evidence of express malice fit to be left 
to the jury, that is, whether there is any evidence on which a 
reasonable man could find malice (d)« Express malice may be 
inferred by the jury : (i) from any extrinsic facts which show that 
the defendant was actuated by spite or some indirect motive, as, 
e.g.i from the publication of previous libels upon the plaintiff (e), 
or from the fact that the defendant made statements which he 
knew to be false (/); and (ii) from the terms of the publication 
or communication (g) ; but the language of privileged communicar- 
tions must not be submitted to a strict scrutiny, and the mere 
fact that it goes beyond the absolute exigency of the occasion 
is not evidence of malice (h) ; thus where a defamatory statement 
is made in self-defence, the defendant will be protected, even 
though his language should be violent or excessively strong, if, 
having regard to all the circumstances of the case, he might have 
honestly and on reasonable grounds believed that what he wrote 
or said was true and necessary for the purpose of his vindication, 
though in fact it was not so ” (i). 

Where a libel contains defamatory matter extraneous to the 
subject with respect to which the privilege exists, such matter 
is not only itself unprotected but may be evidence of malice which 


without success that the publication by the defendant to his servants was 
privileged, but in the later authorities that case has been distinguished on the 
ground that the decision is merely that in 1890 it was not a usual and reason- 
able thing for a member of a business drm to dictate a letter containing 
defamatory statements to, and to have it copied by, a clerk, and that this is 
a decision of fact which is not binding on any Court in modern times : [1930] 
2 E. B., at p. 238. 

(e) Sadffroue v. Hole, [1901] 2 K. B. 1; 70 L. J. K. B. 456. If it could 
not be so understood there would be no publication ** of and concerning ** the 
plaintifi (id.), 

(d) Adam v. Ward, [1917] A. C., at p. 318; 86 L. J. K. B. 849. 

(e) Chubb v. Westley, 6 C. & F. 436; Barrett v. Long, 3 H. L. C. 896; 
Adam v. Ward (infra), 

(/) Clark V. Molyneux, 3 Q. B. D. 237 ; 47 L. J. Q. B. 230. 

(g) Adam v. Ward, [1917] A. C., at pp. 318, 827. 

(h) Id., at p. 387. 

(i) Id., at p. 339; and see Laughton y. Bishop of Sodor and Man, L. R. 
4F. G. 495; 42 U J. P. 0. 11. 
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will take away protection from the matter which would otherwise 
be protected (k), 

4. Apology {applicable only to libels contained in public 
newspapers and periodicals).— Sy s. 2 of Lord CampbelVs Libel 
Act, 1848, it is provided that in an action for libel contained 
in any public newspaper or other periodical publication it shall 
be competent to the defendant to plead that the libel was inserted 
without actual malice and without gross negligence, and that 
before the commencement of the action, or at the earliest oppor- 
tunity afterwards, he inserted in such newspaper or periodical a 
full apology, or if such newspaper or periodical should be pub- 
lished at intervals exceeding one week, had offered to publish the 
said apology in any newspaper or periodical to be selected by the 
plaintiff. By s. 2 of the Label Act, 1845, a payment into Court 
by way of amends must accompany a plea under Lord Campbell’s 
Act, and must be pleaded as an integral part of the plea (2). 

Apology tn mitigation of damages. — By s. 1 of Lord Camp- 
bell’s Act, 1848, it is provided that the defendant in any action 
for defamation, after giving notice of his intention to do so when 
he delivers his defence, may give in evidence in mitigation of 
damages that he made or offered an apology to the plaintiff 
before the commencement of the action, or so soon afterwards as 
he bad an opportunity of doing so, in case the action shall have 
been commenced before there was an opportunity of malring or 
offering such apology. 

Other evidence in mitigation of damages. — By s. 6 of the 
Low of Libel Amendment Act, 1888, it is’ also provided that in 
any action for a libel contained in a newspaper the defendant 
may prove, in mitigation of damages, that the pUintiff has 
already recovered (or has brought actions for) damages, or has 
received or agreed to receive compensation for a libel or libels 
to the same purport or effect aa the libel for which the action 
has been brought. 

Section 2. — Language Actionable on other Grounds 

1. Slander of title. — An action for slander of title lies, strictly 
speaking, only where the defendant has made an unfounded 
assertion that the owner of real property has no title to it; a 
similar action will, however, lie where the assertion relates to 
goods (m). But the action is not, in either case, an action of 

(*) Adam v ff'ard, [1917] A. C., at pp. 818, 829, 848. 

(/) Order XKU. it. 1, 6. w , , 

(m) Wren v. Wetld, L. B. 4 Q. B.. at p. 734 ; 38 L. J. Q. B. 837. 
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defamation, but an action on the case for special damage 
sustained by reason of the speaking or publication of the slander 
of the plaintiff’s title : the plainidff must accordingly prove both 
express malice and special damage, as well as the falsehood of 
the assertion (n). 

2. Disparagement of goods. — An action on the case will also 
lie tor untrue disparagement of the plaintiff’s goods whereby 
he has suffered special damage. But in order to maintain such an 
action it is not sufBlcient that the defendant has used extravagant 
phrases in commendation of his own goods which may be an 
implied disparagement of the goods of all others in the same trade. 

Thus, in White v. MelUn (o), the defendant was the proprietor 
of an infants’ food, called Y ’s food : in tiie course of business as a 
chemist he sold the plaintiff’s food, affixing to the plaintiff’s 
wrappers a label advertising his own food, and containing the state- 
ment that it was far more nutritious and healthful than any other 
preparation yet offered It was hdld that this statement was not a 
disparagement of the plaintiff’s goods, but a mere puffing of the 
defendant’s own food, and also that, even if it were a disparagement 
and untrue, no action would lie in the absence of any evidence of 
special damage. 

8. Statements unjustifiably published and causing special 
damage. — “ That an action will lie for written or oral falsehoods, 
not actionable per se or even defamatory, where they are 
maliciously published, where they are calculated in the ordinary 
course of things to produce, and where they do produce, actusd 
damage, is established law. Such an action is not one of libel or 
of slander, but an action on the case for damage wilfully and 
intentionally done without just occasion or excuse, analogous to 
an action for slander of title ” (p). In order to support such an 
action both express malice and actual damage must be proved. 
Thus, where the defendant maliciously published of the plaintiff 
that he had ceased to carry on business, it was held that the 
plaintiff could recover damages which he had suffered from loss 


(n) Id., and see British Bailway Traffic, etc., Co, v. The C. B. C. Co, and 
the London County Council, [1922] 2 K. B. 260; 91 L. J. S. B. 224 (reviewing 
the authorities). 

(o) White V. Mellni, [1895] A. C., at p. 167; 64 L. J. Ch. 808. See also 
ante, p. 252. It follows accordingly that, where the defendant has merely 
acted within his rights by stating that his goods are better than those of 
the plaintiff, ** an allegation that the statement was made maliciously is not 
enough to convert a lawful into an unlawful statement " : Huhhuck d Sons v. 
Wilkinson, [1899] 1 Q. B., at p. 91; 68 L. J. Q. B. 84; and see ante, 
p. 254. 

(p) Batchife v. Evans, [1892] 2 Q. B. 524; 61 L. J. Q. B. 535. 
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of business caused by that statement (q). Where, however, the 
defendants, who were the projsrietors of a music hall, incorrectly 
pnUished Aat the plaintiff would appear at their hall diuing a 
certsun week, in consequence of which she lost an engagmuent at 
another place during that wedk, it was held that, as the state- 
ment was published with a bona -fide belief in its truth, the 
{daintiff had no cause of action (r). 


(g) Id. See also Jttiding v. Smithy 1 Ex. D. 91; 45 L. J. Ex. 281, as 
ixplained in [1892JI 2 O. B., at p. 534. And for another example of the 
same class of case, see Wilkinsm v. Doicnton {ante, p. 258). 

(r) Shapiro v. La Morta, 130 L. T. 623; 40 T. L. B. 201. See also 
ISalden v. Shorter, [1938] 1 Ch. 427; 102 L. J. Gh. 191. 
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FART III 

MERCANTILE CONTRACTS 

CHAPTER I 
PRINCIPAL AND ACENT 

It is almost impossible to give any exact definitions which 
apply to all classes of agents or servants, or which completdy 
distinguish an agent from a servant. The essence, however, of 
agency is that one person is authorised to act or contract on 
bdialf of another whose representative he is to be and in whom 
are to vest dl rights and liabilities arising from his transactions 
as agent. The term ** servant”, on the other hand, applies 
to a person who, as a mere instrument for the performance of 
specific w(»k, gives some definite time and labour to (o), and 
is under the control and bound to obey the orders of, his 
his employe (b). Thus the relationship of master and coach- 
man does not of itself create agency, because a coachman is 
not em^doyed to represent his master but merely to perform 
certain specific work (c). Conversely, an agent may not be 
bound to give any time or labour to his principal, as, e.g., where 
there is a contract that he shall be paid commission on work 
done by him, but no contract biuding him to do any work (d). 
But service and agency may co-exist in the same person, as, for 
example, if a servant is authorised to make a contract on behalf 
of his master (e). 

Section 1. — The Creation of Agency 

As between principal and agent, a contract of agency, like 
any other contract, can exist only by mutual assent (/), except 

(а) R. V. Walker, Dears. & B. C. C. 600. 

(б) R. V. Negus, L. B. 3 C, 0. B., at p. 88; 43 L. J. M. 0. 63. “ The 
greater the amount of direct control exercised over the person rendering the 
services by the person contracting for them, the stronger [are] the grounds 
for holding it to be a contract of service.” See Simmons v. Heath Laundrg, 
[1910] 1 K. B., at pp. 649, 660 ; 79 L. J. K. B. 398. 

(e) Wright v. Olyn, [1903] 1 K. B. 476 ; 71 L. J. K. B. 497. 

(d) Sec Levy v. Ooldhill, [1917] 3 Ch., at p. 808 ; 86 L. 3. Ch. 69;i'. 

(e) See Maunder v. Conyers, 3 Stark. %1. 

(/) Markieiek v. Hardingham, 15 Ch. D. 389 ; 48 L. T. 647 ; Pole v. I^eask, 
33 L. J. Ch. 166. 
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in the case of agency of necessity (g)* Such assent may be given 
expressly, or may be inferred or implied from the conduct or 
situation of the parties. Thus, at a sale by auction, the 
auctioneer is an agent for the purpose of signing the contract of 
sale on behalf of the highest bidder so as to satisfy section 4 
of the Statute of Frauds, or section 40 of the Law of Property 
Act, 1925, or section 4 of the Sale of Goods Act, 1898, the assent 
of the bidder being implied from his conduct in bidding (h). 
The assent of the principal may also be given by his subsequent 
ratification of an act done on his behalf (t). 

But, although there is no contract of agency, one person may 
be liable as principal for the acts of another whom he holds out 
as having authority to act on his behalf (fe), or whose authority 
he is for any reason estopped from denying. 

An express contract of agency may be in any form — ^unless 
in a particular instance it must comply with some special 
requirement of a statute (I) or of the Common Law (m). 

Capacity . — ^The capacity of a person to enter into a contract 
of agency, whether as principal or agent, depends upon his 
general capacity to contract (n). 

As between principal and third persons the act of an agent 
is deemed to be the act of his principal. The validity of a 
contract made by an agent depends therefore upon the capacity 
of his principal. Thus an infant is not liable for contracts made 
on his behalf by an agent unless he would have been liable 
if they had been made by him personally (o). 

Conversely, the incapacity of an agent to contract on his own 
account is immaterial, except as regards his liability either to 
his principal or to third persons; the infancy of an agent will 


(ff) Post, p. 473. 

(a) Emmerson v. Heelis, 2 Taunt. 38; 11 B. B. 520; Bell v. Balls, [18971 
1 Ch, 663 ; 66 L. J. Ch. 897. 

(f) Post, p. 473. 

(k) Drew v. Nunn, 4 Q. B. D., at p. 667 ; 48 L. J. Q. B. 691. 

(l) As, e.g,, under s. 4 of the Statute of Frauds {ante, p. 58), or, in certain 
mixed contracts of sale and agency, under s. 4 of the Bale of Goods Act, 1893 
(post, p. 639j. But an agent need not have authority in writing merely 
because a contract to be made bet%veen him and a third person comes within 
these sections: Coles v. Trccothich, 9 Ves. Jnn. 234; 7 R. B. 167; Higgins v. 
Semor, 8 M. & W. 834; 31 L. J, Ex. 199; Heard v. Pilley, L. B. 4 Ch. 468; 38 
li. J. Ch. 718. 

(m) Aft, e.g., in Rome contiacts of corporations (ante, p. 146), and where 
the agent is appointed to execute a deed. 

(n) Drew v. Nunn, 4 Q. B. D., at p. 666; 48 Ti. J. K. B. 691; Oliver v. 
Woodroffe, 1 M. & \V. 650; 8 L. J. Ex. 105; Daily Telegraph v. McLaughlin, 
[1904] A. C. 776. 

^o) See Helps v. Clayton, 17 C. B. (n s.) 663; 34 L. J. C. P. 1. 
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not, for example, affect the ralidity of a contract made by him 
on behalf of his principal (p). 

One person may act as agent for both parties to a contract, 
as, e.g., in the case of contracts made through a broker and 
sales by auction. 

What may be done by means of an agent. — ^The general rule 
is that a person who is sui jims can appcwt an agent to do 
anything which he himself has tiie capacity to do (g). Thus, 
where a statute requires a person’s signature, it is sufficient if 
bis name is signed by his agent, unless the statute expressly 
or by implication requires his personal signature. 

Thus it has been held that signature by an agent is sufficient for 
the execution of a bill of sale (r), for subscription to a memorandum 
of association («), and for the execution of a deed of 
arrangement (t). 

This general rule is, however, qualified by the maxiiw 
Delegatus non potest delegare, which prevents the ddegation of 
powers and duties of a confidential and personal natiure. Thus 
a trustee may not delegate to anyone else the performance of his 
duties, unless such delegation is expressly permitted by the 
trust, or by statute, or is a moral necessity from the usages oi 
mankind, or is to a purely ministerial agent (u). Similarly, an 
agent may not, as a rule, delegate his agency to a sub-agent (<e). 


Section 2. — Duties of Agent to Principal 

1. Where there is a valid and enfarceable contract of agency, 
an agent who fails to perform it is liable in damages for breach 
of contract; but in the absence of a contract under seal or for 
valuable consideration a person who undertakes an agency is not 
liable for mere non-feasance (y), though if he does in any way 
act as agent he is liable to his principal for any breach of duty 
or negligence in the execution of the agency (s). 


(p) Re d’Angibau, 16 Ch. D., st p. 246; 49 L. J. Ch. 786. 

(q) Jaekaon A Co. v. Napper, 86 On. D., at pp. 172, 178 : 66 Ii. J. Ch. 406; 
Bevan v. Pfebb, [1901] 2 Ch., at p. 77; 70 h. J. Ch. 636. Note, however, 
the proUibitione impoeed by s. 6 of the Money’endrrs Act, 1927, upon the 
employment by moneylenders of agents or canvasBers (ant , , p. 148). 

(r) Fumival v. Hudson, [1893] 1 Ch. 888 ; 62 L. J. Ch. 178. 

(e) Whitley Partners, 82 Ch. D. 337 ; 65 L. J. Ch. 640. 

(t) Re Wilson, [1916] 1 K. B. 882 ; 86 L. J. K. B. 829. 

(u) Speight v. Gaunt, 9 A. C. 81; 68 L. J. Ch. 419; Be Brier, 26 Ch. D. 

238; Johson v. Palmer, [1898] 1 Ch. 71; 63 L. J. Ch. 180. 

(s) Post, p. 467. 

(y) Turpin v. Bilton, 6 M. & Q-. 466; 12 L. J. C. P. 167. 

(*) Balfe V. West, 18 C. B. 466 ; 22 L. J. C. P. 176. 
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2. In executing his agency every agent is bound to obey 
the express instructions of his principal (a), provided that they 
are lawful (b) and such as his principal has power to give. On 
failure to do so he is liable for any damage caused by his dis- 
obedience^ irrespective of whether he has in fact been guilty 
of negligence (c). Conversely, however, if he is clearly 
authorised to do an act which is imprudent, he is not liable for 
loss thereby occasioned to his principal (d); and if his authority 
is given in such ambiguous terms as to be reasonably capable 
of more than one construction, and he acts in good faith upon 
one of the constructions of which it is capable, his principal 
will be bound with respect both to the agent and to third persons, 
although it was not the construction intended by him (e). 


8. Subject to any express instructions of the principal, the 
following powers are impliedly conferred and imposed upon 
every agent — 

(i) that he shall have power to act, and shall act, in accord- 
ance with the ordinary course of business (/) and 
according to the general practice and usage of the 
particular business in which he is engaged, unless such 
practice or usage is either illegal (g) or is unreasonable 
and was unknown to the principal at the time of enter- 
ing into the contract of agency (h); 

(ii) that he shall have power to do, and shall do, whatever 


(a) Smart v. Sandars, 3 C. B. 380; 15 L. J. C. P. 89; 6 C. B. 896; 17 
li. J. 0. r. 258; 76 E. R. 849; Fray v. Voules, 1 E, & E. 839; 28 L. J. Q. B. 
232. 

(b) Webster v. Do Tastet, 7 T. E. 157; 4 B. B. 402; Bextoell v. Christie ^ 
Gowp. 395. 

(c) SfeartnCj etc,, Co, v. Heintemann, 17 C. B. (n.s.) 66; 142 B. B. 245; 

Lilley v. Douhleday, 7 Q. B. D. 610; 51 L. J. Q. B. 310; The Hermione, 

[1922] P. 162; 91 L. J. P. 136. 

(d) Overend, Gurney d Co. v. Gibb, L. B. 5 H. L. 480; 42 L. J. Ch. 67. 

(e) Ireland v. Ltoing^tton, L. B. 5 H. L. 395; 41 L. J. Q. B. 201; Gould 
y. S. E. Ry., [1920] 2 K. B. 186. 

(J) ** A person Tvho authorises another to contract for him, authorises him 
to make fhat contract m the usual way*': Bayhffe v. Butterworth, 1 Ex., at 

p. 428. 

(g) TTodghinson v. Kelly, L. B. 6 Eq., at p. 502 ; 37 L. J. Oh. 887. 

(h) 8ce Blackburn v. Mawn, 68 L. T. 610; 9 T. h B. 286; Robinson v. 

Molhlt, Ij. E. 7 H. L. 802 ; 44 Tj. J. C. P. 362. Any custom is unreasonable 
which chan£>eb the nature of the contract by allowing an agent to turn himself 
into a piincipal: Robinson v. Mollett (wbt supra). And no evidence can be 
admitted of a custom which is inconsistent with the express terms of a written 
contract : see Miller, Gtbh rf Co v. Turer, [1917] 2 K. B. 141 ; 86 L. J. K. B. 
1259. 
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is necessary for, or ordinarily incidental to, the 
execution of his agency (t); 

(iii) that in all matters which are left to his discretion he 
shall act with the most complete good faith and, to the 
best of his judgment, solely for the benefit of his 
principal (k). 

If an agent is guilty of a breach of any of these duties, he 
is liable for any loss at damage thereby occasioned to his 
principal. 

Thus an agent who is employed to receive payment of a 
debt has prima facie authority to receive it only in cash, and not 
by a bill of exchange or cheque, or by a settlement of accounts 
between himself and the debtor (Z); if, therefore, an agent, with-> 
out express authority and in the absence of any general usage 
to do so, accepts in payment of a debt a bill of exchange or 
cheque which is subsequently dishonoured, he is liable for any loss 
thus caused to his principal (m). Where, however, the authority 
of an agent was not expressly limited to receiving payment in 
cash he was hdd not to be liable to his principals because, know- 
ing that the debtor was in financial difficulties, he obtained all 
the cash that he had and gave him extended credit for the 
balance, thinking that this was the most prudent course to 
adopt (n). 

4. An agent must keep proper accounts of all his dealings 
on behalf of his principal (o), and on failure to do so is liable 
to an action of account (p). He must also on request produce 
to his principal, or to any proper and suitable person authorised 
by his principal, all accotmts and documents in his hands relating 
to his principal’s business (q). And he must keep the money 
and property of his principal separate from his own (r); if he 
mixes his own money or property with that of his principal, so 


{i) Dingle v. Hare, 7 C. B. (x.s.) ]4t!; 29 L. J. C. P. 148; and see, further, 
post, p. 471. 

(k) Smart v. Bandars, 3 C. B., at p. 899 : 71 B. R. 884; 16 L. T. C. P. 89: 
Heath v. Parlnn^on, 49 T. L. R. 698. 

(2) SweeUng v. Pearee, 7 C. B. (x.s.) 449; 99 Ij. J. C. P. 965; Wittiom 
V. Evans, L. B. 1 Q. B. 869; 86 L. 3. Q. B. Ill: Pape v. Westaeott, [18941 
I Q. B. 979 ; 63 L, J. Q. B. 229. 

(tn) Pape v Westaeott (ubi sttpia). 

(n) Ookal Chand-Jagan Nath v Hand Ram Das Atna, [1939] A. C. 106; 
108 L. J. P. C. 9. 

(o) Clarke v. Tipping, 9 Beav. 884 ; 78 B. B. 365. 
fp) Harsant v. Blaine, 56 Jj. J. Q. B. 611. 

(g) Dadswell v. Jacobs, 84 Ch. P. 978; 66 It. J. Cb. 233. Held, hourew, 
that a clerk in a rival and unfriendly buMneaa vras not a proper person, 

(r) Clarke v. Tipping (ubi supra). 
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that they cannot be distinguished, it 'vrill be assumed against 
him that the whole belongs to his principal (s). 

6. An agent must upon request pay over to his principal 
all money received on his behalf, although the contract ac tran- 
saction in respect of which it was received was void (t) or 
illegal (u), and upon failure to do so is liable to an actimi for 
money had and received {a))i but it is otherwise if the contract 
or transaction was illegal as between himself and his 
principal (|/). 

If, however, money has been obtained by an agent wrong- 
fully, or in such circumstances that he is bound to return it and 
he does return it, he is not liable in respect thereof to his 
principal (a). 

6. An agent must, in the execution of his agency, act with 
reascmable cate, diligence and sMU. If he is acting gratuitously, 
he is liable only for failure to use reasonable care and diligence 
and such skill as he has. But a person who holds himself out 
for employment for reward in any capacity is bound, not only 
to exercise reasonable care and diligence, but to possess and 
exercise reasonable skill (a). 

Thus, in BacoUr v. Gapp S; Co. (b), the defendants were 
employed by the plaintiff to value property upon the security of 
which he intended to advance money. Through want of skill 
and care the valuation was excessive and the plaintiff, in con- 
sequence, suffered loss owing to the default of the mortgagor. It 
was held that he was entitled to recover from the defendants 
all the actual loss suffered by him as a result of advancing the 
money. 

( 4 ) hufiian White, 15 Ves. 482; Cook v. Addtton, h. B. 7 Bq. 466 ; 88 
L. j Ch. 889 ; 20 L. T, 212. If he pays his principal's money into his own 
oeconnt at a bank, he is liable for the full amount on failure of the bank : 
Massey v. Banner, 1 Jac. AW. 241; Wren v. Ktrton, 11 Ves. 877; 8 B. B. 
174 ; Robinson V tVord, 2 C. A P. 69. 

(t) Bndger v. Savage, 15 Q. B. D. 868 ; 64 L. J. Q. B. 464 ; 63 I/. T. 129; 

1 T. L. B. 686; De Mattoi v. Benmmm, 68 L. 3. Q. B. 248 ; 70 Jj. T. 660; 10 
T. li B 221. 

(«) Bousfield V. WtUon, 16 M. A W. 186; 16 L. J. Bx. 44; Tennant v. 
Elliott, IB AP 3,1B. B 756; Farmer v. Russell, 1 B. A P. 296. 

(*) Harsant v. Blame, 66 L. J. Q. B. 611; 3 T. L. B. 689. 

<!/) Nicholson v. Qooeh, 6 E. A B. 999; 26 Ij. J. Q. B. 187. See also Sykes 
V. lieadon, 11 Ch. D. 170; 48 L. J. Ch. 622. 

(s) Muiray v Mann, 2 Exch. 638; 17 h J. Ex. 266; Stevens v. Lee, 

2 C L. E. 261. 

(o) 4nfp, p 886. 

(b) Barttr v Oapp d Co Ltd , [19391 9 K. B 271; 108 L J. K. B. 682. 
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The amount of diligence required from an agent is shown by 
the case of Keppel v. Wheeler (c). There agents were employed 
lor the sale of property and procured an offer of £6,150, which 
was accepted by their principal subject to contract ” (d). 
Immediately afterwards they obtained from a third person an 
offer to buy from the prospective purchaser for £6,750, but did 
not commimicate this offer to their principal, believing that 
their obligation to him was at an end. The third person 
ultimately bought from the purchaser. It was held that the 
agents had committed a breach of their duty to their principal, 
and that the measure of damages was the sum of £591, i.a., the 
difference between £6,150 and £6,750, less the commission of 
1| per cent., which principal would have had to pay. Their 
position was that they were agents, not merely to obtain a 
purchaser, but to obtain the best price that could reasonably 
be obtained, and their duty to use reasonable diligence in 
obtaining such a price continued until a definite binding contract 
had been concluded. Until that time they were bound to com- 
municate to their principal any better offer that they obtained 
or any information received by them which was of a nature to 
influence materially his judgment in continuing or ceasing the 
negotiations. 

7. As a general rule, the principle Delegatus non potest 
delegare prevents an agent from delegating his duties or powers 
without the consent of his principal, except for such purely 
ministerial acts as, in the ordinary course of business, are usually 
done by a clerk or servant (e). The consent of the principal 
may, however, be inferred where, from the conduct of the parties, 
the usage of trade, or the nature of the particular business, it 
may reasonably be presumed tibiat such authority should exist, 
or when, in the course of the employment, emergencies arise 
which impose upon the agent a necessity for delegation (/). 

But even though an agent is not guilty of a breach of duty 
in delegating his powers, he cannot establish privity of contract 
between the sub-agent and his own principal unless he has 
authority to do so (g) or his act in so doing is ratified by the 


ic) [1927] 1 K. B. 677; 96 L. J. Z. B. 483. 

(d) Ante, p. 40. 

(eS Loid V. Hall, 2 C. & K. 698; Ex p, Birmngham Banking Co., L. B. 3 
Oh. 651. 

(jO De Bnssche v. Alt, 8 Ch. B., at pp. 310, 311; 47 Ir. J. Ch. 381. 

(q) New Zealand Land Co. v. Watson, 7 0« ^4; 50 Li. J. Q, B. 483; 

Hampton v. Glamorgan County Council, [1917] A. G. 13; 86 Lr. J. n. B. 106. 
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principal (h). Accordingly 9 in the absence of such authority or 
ratification, the original principal is not liable for the acts of 
the sub-agent (i) and incurs no liability to, and has no rights 
against, the sub-agent, who, for his part, can look to, and is 
liable to, only the agent who appointed him (&)• 

But an agent who employs a sub-agent is always (Z) liable 
to his principal for any money received by the sub-agent on 
behalf of his principal, and is responsible for any damage caused 
to his principal by the sub-agent’s negligence or breach of 
duty (m). And if a sub-agent is in a fiduciary relation to the 
original principal, he is accountable to the latter for any money 
received on his bdialf (n). 

8. An agent must never, except after full disclosure of every 
material fact, and with the consent of his principal, enter into 
any transaction in which his own interest may conflict with his 
duty to his principal (o). This rule applies to two classes of 
cases, namely, (i) transactions by agents with persons other than 
their principals, and (ii) transactions by agents with their prin- 
cipals. Thus: — 

i. An agent who is acting for a vendor of property cannot 
also act for the purchaser tmless he makes the fullest 
disclosure to each principal of his interest and obtains 
the consent of each to the double employment (p). 

No custom can make valid a breach of this rule (p). 

Moreover, the rule applies even where the agent so 
acts by two distinct and independent departments of his 
business, e.g., where his estate department acts for the 
vendor, and his building department acts for the 
purchaser (9). 

So also a director of a company, unless authorised by 


(k) Mason v, Clifton, 3 F. & F. 899; Keay v. Fenwick, 1 0. P. D. 746. 

(i) Doe d. Rhodes v. Robinson, 3 Bing. N. C. 677 ; 6 L. J. C. P. 236 ; see 
also Dunlop v. De Murrieta tJt To., 3 T. L. K. 166. 

(k) fiee Cull v. Backhouse, 6 Taunt. 149; Schmaling v. Tomlinson, 6 Taunt. 
347; Stephens v. Badcock, 3 B. & Ad. 364; 1 L. J. K. B. 76; 37 R. R. 448; 
Sims V. Brittain, 4 B. & Ad. 375; Lockwood v. Ahdy, 14 Sim, 437. 

(l) Mackersy v. Ramsays. Bonars d Co., 9 01. & Pin., at p. 846 ; 67 E. R. 
183. 

(ni) Id., and seo Skinner v. Weguelin, 1 C. & B. 32; Swire v. Francis, 
3 A. C. lOG; 47 L. J. P. 0. 18; 37 L. T. 661. 

hi) Powdl and Thomas v. Eran Jones d Co., [19051 1 K. B. 11; 74 L. J. 
K. B. 116; flee also Collins v, Brook, 5 H. & N. 700; 20 L. J. Ex. 255. 

(n) Parker v. McKenna, 3j. H. 10 Cli., at p. 118; 44 Tj. J. Ch. 425; Lagunas 
Nitrate Co. v. Lagunas Niiiait Syndicate, [1899] 2 CL., at p. 442; 68 
Ii. J. Ch. GOO. 

(p) FulUvood V. Hurley, [19281 1 K. B. 498; 96 L. J. K. B. 976. 

(g) llarrods. Lid. I.rmon, 1 19311 2 K. B. 167; 100 L. J. K. B. 219. 
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the articles, may not, on behalf of the company, enter into 
any transaction in 'which he has a personal interest which 
may conflict frith the interest of the company; and even 
if the articles gave him such authority, it is not sufficient 
for him merely to disclose that he has an interest but 
he must disclose its nature and extent (r). 
ii. An agent for the sale of property is not permitted to 
purchase it himself, nor is an agent lor purchase permitted 
to sell to his principal his own property unless he has 
disclosed to his principal that he is die person buying or 
selling and has disclosed all the material information in 
his possession, and the transaction is a fair one (s); it is 
not sufficient that the transaction is fair if there has been 
any concealment or non-disclosure (t). 

No custom can make valid a breach of this rule (u). 

This rule is illustrated by the case of Bentley v. 
Craven (a). Here A was a grocer, and was also a partner 
in a firm of sugar refiners. On account of his skill in 
buying sugmr he was accustomed to buy what was required 
for 'the firm. He sold to the firm at a fair market price, 
sugar which while he was a partner he had bought at a 
lower price in his private business. It was held that he 
must account to the firm for the profits which he made by 
the sale of the sugar. 

Moreover, whenever with respect to any transaction there is 
an existing rriationship of principal and agent, the agent must, 
in any contract with the prindpri which relates to or arises out 
of that transactiem, make the most complete disdosure of all 
material facts ; this rule applies even though the prindpal knows 
that he is the other contracting party and the contractual 
relationship preceded the relationship of prindpal and agoat as, 
e.g., where a solidtor, ha'ring contracted to sell his own property, 
acts as solidtor for ibe purchaser. And, whenever the validity 
of any such contract or transaction between a prindpal and his 
agent is impeached, it is for the agent to satisfy the Court that 
full disdosure was made, and that no advantage was taken of 


(r) Imperial Mercantile Credit Co. t Coleman, L. R. 6 H. L. 189; 42 
Ii. J. Ch. 644 ; 36 L. T. 233. See also s. 199 of the Companies Act, 1948. 

(«) Demerara Bauxite Co. v. Hubbard, [1923] A. C., at pp. 681, 682 ; 92 
L. J. P. C. 148; Regier v. Campbell Stuart, [1939] Ch. 766; 108 L. J. 621. 

(t) McPherson v. Watt, 3 App. Cas. 524; Armstrong y. Jackson, [1917] 2 
K. B. 882 ; 86 L. J. K. B. 1375 (reviewing the authoriiies}. 

(tt) Robinson v. Mollett, L. H. 7 H. L. 802; 44 L. J. C. P. 362; see ante, 

p. 8. 

(or) 18 Beav. 76. Compare Gwatkm y. Campbell, 1 Jur. (n.s.) 131. 
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his position 5 and that the contract or transaction was a fair one 
having regard to all the circumstances (y). 

In the case of any violation of these rules the principal may 
recover from the agent any profit made by him, or, if rescission 
is still possible (a), may rescind any contract made between him- 
self and the agent (&). Where, however, an agent sells to his 
principal goods which were Ms own property before the com- 
mencement of the agency, so that he was not in a fiduciary 
position when he acquired them, rescission is the only remedy (c). 

9. Whenever an agent, in or as a result of the execution of 
his agency or from the employment of his principal’s property, 
directly or indirectly makes any profits without the knowledge 
and sanction of Ms principal, he must account for them to Ms 
principal, and is liable to a Common Law action for money had 
and received to the use of Ms principal (d) ; and it is immaterial 
to consider the fairness of the transaction by which the profits 
were made, or whether the principal in fact suffered any loss (e). 

Thus, in Erskine v. Sachs (/), a stockbroker made purchases 
of shares for a client, who was bound to take delivery and pay 
for them on August 30. The client having made default, the 
stockbroker, as he was entitled to do, sold the shares on 
August 81 on the Stock Exchange at the market price of the 
day, and charged the client with commission on the sale. As 
part of the same transaction, the stockbroker bought back the 
shares from the jobber to whom he had sold them. The price 
made by the jobber was £2 Is. 8d. to £2 2s. 6d. per share, t.e.. 


(y) See Moody v. Cox d Halt, [1917 J 2 Oh. 71; 86 L. J. Ch. 424. 

(a) As 1o when the right to rescind is lost, see ante, p. 110. 

(b) Dcntlcy v. Craven (uht supra); De Bussche v. Alt, 8 Ch. D. 286 ; 47 
Tj. J. Gh. S81; Lagunas Nitrate Co. y. Lagunas Syndicate (uht supra); 
ClucJestrin v. Baines, [1900] A. C. 240; 69 Tj. J. Ch. 886. 

(f) He Lady Forrest, itc., Co., [1901] 1 Ch. 682; 70 L. J. Ch. 276; Burland 
V. Earle, [1902] A. C. 83; 71 L. J. C. P. 1; Cook v. Deeks, [1916] 1 A. G. 664; 
86 L. J. P. 0. 161. 

(d) Imperial Credit Co. v. Cohman (uhi supra); Parker y. McKenna (uhi 
^upia); see also Morison v. Thompson, L. E. 9 Q. B. 480; 43 L. J. Q. B. 216; 
Wilhamson v. Tlinc, [1891] 1 Ch. 390; 60 L. J. Ch. 123; Powell Thomas y. 
Evans Jones d Co., [1905] 1 K. B. 11; 74 Tj. J. TC. B. 116. And if such profits 
viero made direclly from property of the principal, of which the agent was 
bai Uo, S') that they were an accretion to that property, the agent becomes a 
et)iisinK*li\e lnisf<e thereof so that they can be followed into mvestnirnts made 
b\ him; but ho is not a constructive trustee, but merely a debtor, in respect 
of seerrf profits otherwise made, as, e.q., a secret commission received from 
anoUier pait\ . Btirdirk v. Garnck, L. E. 6 Ch. 233; 39 L. J. Ch. 369; Lister 
V Stubbs, 45 Ch D. 1; 69 L. J. Ch. 670. 

(c) PaiJitr V. McKtnna (uht t^tipta), Ttansvaal Lands Co, y. New Bclatum, 
cU , Co., [1914] 2 Ch. 488 ; 84 L. J. Ch. 94. 

(/) [1901] 2 K. B. 60t; 70 D. J. K. B. 978. 
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he was willing to buy at £2 Is. 5d. or to sell at £2 2s. 6d. But, 
since the sale and re-piurchase were in one transaction, the jobber 
made a special price of £2 Is. 4|d. for the re-purchase, so that 
the stockbroker obtained them for Is. 1^. less than he would 
otherwise have done. It was held that, as the broker, in selling 
the shares, was acting for his client, to whom he had charged 
commission, and as the advantage that he gained on the re- 
purchase was due to the sale and re^purchase being the subject 
of one bargain, he must account to his client for the difference 
between the price for which he got the shares and the price which 
he would otherwise have paid. 

If an agent accepts a bribe or secret commission from a party 
wilb whom he is dealing on behalf of his principal, the latter 
has the following remedies (g) : — 

i. He may rescind any contract in respect of which the bribe 

was given (h). And it is immaterial to inquire what effect 
the bribe may have had on the agent’s mind (t). 

ii. He may refuse to pay the agent any commission in respect 

of the transaction or recover it if already paid (k). He 
cannot, however, refuse to pay commission to his agent 
on transactions in which he has acted honestly merely 
because there are other cases in which the agent, acting 
imder the same agreement, has acted dishonestly and 
improperly (Z). 

iii. He may recover from the agent or the person paying such 
bribe or commission the amount thereof, and any further 
damage which he has sustained in consequence 
thereof (m). 

iv. He may dismiss the agent without notice (n). 

And the agent also incurs a liability to criminal proceedings 
under the Prevention of Corruption Acts, 1889 to 1916. 


(a) See Chrittofondes v. Terry, [19241 A. C. 666 ; 08 L. J. K. B. 481. 

0i) Shipway T. Broadwood, [1899] 1 Q. B. 869; 68 L. J. Q. B. 860. 

(t) Id. See also AUxander v. ITebber, [1922] 1 £. B. 642 ; 91 Tj. J. E. B. 
820. 

(k) Price v. Metropolitan, etc., Co., 28 T. Ij. B. 680; Andrewi t. Bameay 
A Co., [1908] 2 K. B. 686 ; 72 L. J. K. B. 866. 

(l) NitedaU Teendetikfahrik v. Bruster, [1906] 2 Ch. 671; 76 L. J. Cb. 798; 
see also Htppeeley y. Knee, [1906] 1 E. B. 1; 74 L. J. E. B. 68; 92 L. T. 20; 
21 T. L. B. 6, in which an auctioneer, having charged (i) commission, <^ii) ont- 
of -pocket expenses ior advertisements, etc., was held not to have forieited his 
commission because he obtained a trade discount on advertisements, although 
he must account to his principal for such discount. 

(ffi) Mayor of Salford y. Lever, [1891] 1 Q. B. 168; 60 L. J. Q. B. 89; 
Ofrent y. Gold Exploration Syndicate, [1900] 1 Q. B. 288; 69 L. J. Q. B. 160; 
Hooenden v. Millhoff, 88 L. T. 41; 16 T. L. B. 606. 

(n) Boeton, etc.. Fishing Co. y. Aruell, 89 Ch. B. 389. 
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10. An agent may not publish or divulge any infarmation 
obtained in the course of confidential employment, or use to 
his principal’s detriment any knowledge surreptitiously obtained 
during his employment, or employ against his principal materials 
obtained only for his principal and in the course of his agency (o). 
Thus : — 

In Uohh V. (fiecn (p), a manager of a business was restrained by 
injunction from using for his own purposes a list of his late 
employer’s customers secretly copied during his employment. 

In Lamb v. Evans (q), a canvasser who had been employed to 
obtain advertisements for a trade directory, and had for that 
purpose obtained blocks and other materials, was restrained from 
using these materials to assist a rival publication. 

In Measures Brothers v. Measures (r), a former director of a 
company was ordered to deliver up lists of the names and addresses 
of the company’s customers which for his own purposes he had 
compiled while he was director. In this case it was said that no 
man who is in the employment of another is entitled to use, or even 
take a copy, for his own private purposes, of any document of his 
employer which comes to his hands or to which he has access in the 
course of his employment 

Section 8. — Rights of Agent against Principal 
Except where a contract of agency is illegal (s) or is within 
the Gaming Act, 1802 (f), an agent may have against his prin^ 
cipal the rights (1) to remmieration ; (2) to an indemnity; and 
(8) to a lien. 

1. Remuneration. — ^A person who claims to be remunerated 
for work which, as he alleges, was done by him as an agent must, 
in the first place, show that he was employed to do that work. 
If, for example, without any employment by the owner of pro- 
perty, a house agent introduces to him a person who, as a result 
of that introduction, purchases the property, the house agent is 
not thereby entitled to a commission (u). Similarly, if an agent 
is employed merely to let a house, he has no right to commission 
simply because a person introduced by him as a tenant subse- 
quently buys the house (a?). 

lo) Amber Sizt ayid Chunical Co. v. Mcnzcl, [1913] 2 Ch., at p. 246 ; 82 
L. J. Ch. 573 (reviewing the authorities). 
ip) [lft95] 2 g. B. 315; 64 L. J. Q. B. 693. 

(c/) \im] I Ch. 218; 62 L. J. Ch. 104. 

\r) [1910] 1 Ch. 336; 79 L. J. Ch. 707. 

is) Alllitns V. Jupc,^C. P. D. 375; 46 L. J. 0. P. 824; Josephs v. Pehrer, 
3 B A r. 639; 3 L. J. K. 13. 102; Hainj Parker, Ltd. v. Mason, [1940] 1 K. B. 
69(1; 109 L. J. K B. 085 . l J 

fO \nt(, p 180. (tt) White v. Lucas, 3 T. L. E. 316. 

(r) Toulmin \. Vf//ar. 58 L. T 96; 12 App. Cas, 746; 67 L. J. Q. B. 301. 
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Secondly, a person who claims remuneration as an agent must 
show a contract or usage to pay remuneration for the work in 
respect of which he claims it (y ) ; and thirdly, he must show that 
all the conditions upon which such remuneration is payable ha\e 
been fufilled. 

The mere fact that a person is employed as an agent gives 
him, as a rule, no right to remuneration, unless there is some 
bargain for remuneration, either express or to be inferred or 
implied from the circumstances («). If no express stipulation has 
been made as to his remuneration, but it can be inferred that he 
was to be remimerated, he is entitled to reasonable remuneration 
if he does that which he was employed to do (a). Where, how- 
ever, a professional agent, such as an auctioneer or broker, is 
employed in the ordinary course of his business without any 
express stipulation as to his remuneration, or the amount thereof, 
or the conditions upon which it is payable, there is an implied 
contract by the employer to pay the customary charges (b) ; and 
in this case the amount of the charges, and the conditions upon 
which they are payable, will depend upon the custom of the 
particular business (c). 

Where express provision is made by the contract of agency 
as to the amount of the agent’s remuneration, or the con- 
ditions upon which it is to be payable, the rights of the agent 
with respect thereto must be ascertained exclusively from the 
terms of the contract (d). Evidence of any valid (e) custom is, 
however, admissible to explain an express contract, or to incor- 
porate a provisicm not inconsistent with its terms (f). 

Acc(»dingly, if a contract provides that the remuneration of 
an agent is to be payable only on the happening of a particular 
event or the accomjdishment of a certain result, the agent is not 
entitled to any remuneration until that event has happened or 
that result has been accomplished. Thus, if it is provided that 


({/) Hall V. Gumey, 3 C. & Z. 644. 

( 2 ) Beeve v Reeve, 1 F. & E. 280; 115 B. B. 911; Foord v. Morley, 1 
E. & E. 496; Barnett v. Isaacstm, 4 T. L. B. 645. 

(a) Taylor v. Brewer, 1 M. ft S. 290 ; 21 B. B. 831; Jewry v. Biuk, 5 
Taunt. 802; Bryant v. Plight, 5 M. ft W. 114. 

(b) Miller v. Beale, 27 W. B. 403; Johnson v. Kearley, [1908] 2 Z. B., at 
p. 681; 77 L. J. Z. B. 904. 

(e) Turner v. Reeve, 17 T. L. B. 692; Broad v. Thomas, 7 Bing. 99; 9 
L. J. C. E. 82 ; Bead v. Bann, 10 B. ft S. 488. 

(d) Moor Line v. Dreyfus, [1918] 1 Z. B. 89; 87 L. .T. Z. B. 126. 

(«) Gibion V. Crak, 31 L. J. Ex. 304; 180 B. E. 126; Curtu v. Nixon, 
24 L. T. 706. 

(i) Broion v. Byrne, 8 B. ft B. 708 ; 23 L. J. Q. B. 313; 97 H. E. 716; 
AffrOetirs RAunis v. Walford. 119191 A. C. 801: 88 L. J. Z. B. 861. 




464 


PElNClPAXi AND AGENT 


an agent is to receive a specified commission upon the ** com- 
pletion of a sale (g)f or if money is obtained upon certain 
specified terms (h) or out of money “ obtained or the price 
** paid ” on a sale <i), he is neither entitled to recover that com- 
mission if the sale is not completed, or if the money is obtained 
upon other terms, or if no money is obtained as a result of the 
sale; nor (since the express contract excludes any implied con- 
tract (k ) ) can he recover upon a quantum meruit for any expen- 
diture of money, time, or skill (I). 

But, if the conditions upon which the remuneration of the 
agent was payable have been fufilled, his right thereto is not lost 
merely because, without any default on his part, the principal 
receives no benefit. So, where an agent was to receive commis- 
sion on “ all goods bought ” through him, it was held that he was 
entitled to commission on all orders obtained by him and 
accepted by his principal, although the latter was unable to 
execute them and so received no benefit (m). And, similarly, 
whenever an agent is employed to find a lender or purchaser, 
he is, in general, entitled to commission as soon as he has found 
a person able and willing to lend or purchase (w). 

Where the remuneration of an agent is a commission payable 
upon transactions brought about by him, it is not sufficient for 
bim to show that some act of his was a causa sine quu non of, or 
afforded an opportunity for, a transaction in respect of which he 
claims commission, but he must show that he was the causa 
causans or effective cause of such transaction (o). Thus, where a 
house agent was employed to find a purchaser or tenant for a 
house and foimd a tenant who, after three years’ tenancy, pur- 
chased the house without any further intervention by the agent, 
it was held that the original introduction of the tenant was not 
the causa causans of the sale and that the agent was not entitled 


ig) Battams v. TompkiriSy 8 T. L. B. 707. 

(/i) Mawn V. Clifton, 3 F. & F. 809; 130 R. R. 907. 

U) Bull V. Price, 7 Bmg. 237; Martin v. Tucker, 1 T. L. R. 666; Knight 
V. Gordon, 39 T, L. R. 399; Price, Davies 4 Co. v. Smith, 46 T. L. R. 642. 
Loti V. Outhwaite, 10 T. li, R. 76. 

(/) See Howard v. Manr Isles S.S. Co., [1923] 1 K. B. 110; 92 L. J. K. B. 
233 (reviewing the authoiities) ; Bentall, Horsley and Baldry v. Vicary, [1931] 
1 K. B. 233; 100 L. J. K. B. 201. 

{m) Lockwood v, Livick, 8 0. B. (n s.l 603; 29 Ij. .1. C. P. 340. 

(»i) Green v. Lucas, 33 L. T. 381; Fiihrr v. Drcwett, 48 L. J. Q. B. 32; 
39 T. 263; Be Sovereign Life i^i^urance Co. (Salter's Claim), 8 T. L. E. 
602; Passingham v. King, 14 T. L. R. 392; James v. Smith (1921) (un- 
reported, but cited in Martin v. Perry and Daw, [1931] 2 K. B. 310). 

(o) Tnbe v. Taylor, 1 C. V. D. 506- Miller J Co v. Radford, 19 T. L. R. 
676; Nightingale v. Parsons, [1914] 2 K. B. 621; 83 L. J. K. B. 742; Howard, 
HouJdi r .1 Partners v. Manx S.S. Co., [1923] 1 K, B, 110; 92 L. J. K. B. 238. 
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to commission upon the sale (p). But if an agent is the cazisa 
causans of a transaction he is entitled to his commission, even 
though the transaction is not actually completed by him or 
during his employment as agent (g). And an agent may by express 
agreement be entitled to commission upon transactions 'which 
were not even commenced during his employment (r). Thus, 
where an employer agreed to pay commission upon all orders 
executed by us and paid for by customers arising from your 
introduction ”, it was held that the agent was entitled to com- 
mission on orders received after his dismissal. But, prima fade, 
the agent is not entitled to commission after the termination of 
his employment (s). 

An agent has no right of remuneration in respect of any 
services from which, in consequence of his negligence or other 
breach of duty, the principal receives no benefit (t). If, how- 
ever, the breach does not go to the whole contract the principal 
must pay commission in respect of any benefit which he has 
received. Thus, in Keppel v. Wheeler (u), it was held that, since 
the breach did not go to the whole contract and the agents had 
acted in good faith, believing that their duties were at an end, 
the principal must pay the commission on the sum of £6,150 of 
which he had the benefit. 

If a principal, in breach of any express or implied term of 
the contract of agency (m), by his own act or default prevents 
the agent from earning his remuneration, the agent may maintain 
an action for damages^ the measure of which will, according to 
the circumstances, be either the amount of the remuneration 


(p) Nightingale v. Parsons (uhi supra). 

iq) Green v. Bartlett, 14 C. B. (n.s.) 681; 82 L. J. G. P. 261; Mansell 
Clements, L. B. 0 G. P. 139; Burchett v. Gowrie, etc.. Collieries, [1910] A. G. 
614; 80 L. J. P. C. 41; Bow's Emporium, Ltd. v. Brett A Co.\ Ltd., 44 
T. L. E. 194. 

(r) Bilbee v. Hasse, 5 T. L. E. 677; see also Solomon v. Brownfield, 12 
T. L. E. 289; Wilson v. Harper, [1908] 2 Gh. 870 ; 77 L. J. Ch. 607; Levy v. 
Goldhm, [1917] 2 Ch. 297; 86 L. J. Ch. 693. 

(s) Marshall v. Glanvill, [1917] 2 E. B. 87; 86 L. J. K. B. 767; and see 
Kelly V. Croft, 14 T. L. E. 848; Barrett v. Gilmour, 17 T. L, E. 292; Gerahty 
V. Baines, 19 T. L. E. 454; Cramb v. Goodwin, 85 T. L. E. 477. 

(t) Hammond v. Hobday, 1 0. & P. 884; Dalton v. Irvin, 4 C. & P. 289; 
Hill V. Featherstonhaugh, 7 Bing. 569; 88 E. E. 576; Hopkinson v. Smith, 
1 Bing. 18. 

{u) Ante, p. 457. 

(V) French d Co., Ltd. v. Leeston Shipping Co., Ltd., [1922] 1 A. C. 461; 

01 T. T V Ti RRK 
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which the agent would have earned or the value of the chance 
of earning it {y). 

Where an agent is under a contractual obligation to do specific 
work for his principal the contract must necessarily contain an 
implied term that the principal will do nothing to prevent the 
agent from doing the work which the contract binds him to do, 
but no such term is implied where an agent is merely promised 
commission if he completes a particular transaction ; accordingly, 
an owner of property who merely promises commission to an 
agent if he sells it, is not, in the absence of any special agreement 
to the contrary, prevented from disposing of the property himself 
or through another agent (s). 

Estate agents are frequently employed to sell a house on 
the condition that they will be paid commission on introducing 
a person “ able, ready and willing ** to purchase. This means 
that they will be entitled to commission only if they introduce a 
person who signs a binding contract (a) and the person introduced 
is able to complete, i.e., able to find the necessary money to 
perform his obligations (b); and he does not sign a binding 
contract if he signs ** subject to contract ” or subject to 
survey ” (c). 

2. Indemnity. — ^An agent is entitled to be indemnified by 
his principal against all losses, liabilities and expenses incurred 
by him in executing the orders of his principal (d), unless incurred 


(y) Simpson v. Lamb, 17 C. B. 603 ; 26 L. J. C. P. 113; 104 B. E. 806; 
PnckeU v. Badger, 1 C. B. (n.b.) 296; 26 L. J. C. P. 33; 107 E. B. 668; 
George Trollope £ Som v. Maityn Bwihers, [1934] 2 K. B. 436; 103 L. J, 
E. B. 634; George Trollope £ Sons v. Caplan, [1936] 2 E. B. 382; 106 L. J. 
E. B. 819* 

( 2 ) Luxor iEasthoume), Ltd. v. Goopet, [1941] A. 0. 108; 110 L. J. E. B. 
181, overruling TtoUope £ Sons, v. Martyn Brothers, [1934] 2 E. B. 436, and 
Trollope £ Sons v. Caplan, [1936] 2 E. B. 382. Where, ho\^ever, the plamtifts, 
though described in an agreement with the defendants as their ** sole sellmg 
agents ”, viere in tact not agents but purchasers to whom the defendants sold 
their goods for the purposes ol distribution and re-sale, it was held to be a 
breach of the agreement for the defendants to sell their goods otherwise than 
to the plaintiffs; Lamb d Sons v. Goring Buck Co , [1932] 1 E. B. 710: 101 
L. J. K. B. 214. 

(a) Luxor (Eastbourne), Ltd. v. Cooper (ubi supia); McCallum v. Hicks. 
[1960] W. N. 190, 66 T. L. E. 747. 

(b) Poole V. Claike £ Co , [1946] 2 All B. E. 445. 

(fi) Graham and Scott (Southgate) v. Oxlade, [I960] W. N, 160; 66 T. L. E. 
808; Reed v. Goody, [1960] W. N. 204 ; 66 T. L. E. 918. 

(d) Thoiker v. Hardy, 11 Q B. D., at p. 678; 48 It. J. Q. B. 289; Re 
Famatina Corpoiaiion, [1914] 2 Ch., at p. 382 ; 84 L. J. Ch. 48; Adams v. 
Morgan £ Co., [1924] 1 E. B. 761; 93 L. J. E. B. 382. 
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through conduct on his own part which is known by him to be 
illegal (e) or by reason of his own default or breach of duty (/). 

8. Lien. — ^Every agent has a possessory lien on the goods 
of his principal in respect of any claims for his own remuneration 
and for expenses, losses and liabilities properly incurred in the 
course of his agency, unless he received the goods under an 
express agreement or for a special purpose inconsistent with the 
right of lien. The lien of an agent is a particular lien only, unless 
by express agreement or custom he has a general lien. Factors, 
wharfingers, stockbrokers, bankers, solicitors, and in some cases, 
insurance brokers, have a general lien (g). 

Section 4. — Relations between Principal and Third Parties 

1. Rf^ts ot prinolpal against third parties.— The general rule 
is that a principal may sue in respect of all transactions effected 
with his authority or subsequently ratified by him, unless his 
rights are excluded by the terms of a particular contract. This 
rule applies although the agent contracts personally, or does not 
disclose the name or existence of his principal, unless, in the 
latter case, evidence of the existence of a principal would contra^ 
diet the express terms of the contract. But it does not apply to * 
contracts by deed, nor to bills of exchange, promissory notes 
and cheques, and there are some cases in which the other con- 
tracting party may dect whether he will make the principal or 
the agent liable. These exceptional cases to which the general 
rule does not apply will be considered later (h). 

2. Liability of principal to third parUes.— Subject to the same 
exceptions a principal is liable to third parties for any transaction 
effected by another person on his behalf if either such person had 
express or im^ed authority to effect such transaction on his 
behalf, or he has subsequently ratified the transaction, or he is 
estopped from denying that such person had authority to effect 
the transaction on his behalf (t). 

Express authority may, as a rule, be proved either by 
evidence that it was expressly given or by evidence of acts and 


(«) Sheffield Coipoiatton v. Barclay, [1906] A. C. 392. 

(/) Johnson v. Kearley, [1908] 9 KB. 6U; 77 L. J. K. B. 904. 

{g) For Bolicitors, see post, p. 498, and for the authorities upon the lest of 
this paragiaph, see post. Part III, Chapter V, Section 2, Sub-section 1. 

(h) See Section 6, post, p. 485. 

(t) See Paqwn, Ltd. v. Beauoleik, [1906] A. C., at p. 166; 75 L. J. K. B. 
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conduct from which it may be inferred (k). Where, however, an 
agent executes a deed, express authority by deed must be 
proved (I). 

Implied authority . — ^It has been already pointed out that, 
subject to his express instructions, every agent has implied 
authority (i) to do all acts necessary for or incidental to the 
execution of his agency ; and (ii) to follow the ordinary course 
of business and any reasonable trade usage (m). 

Accordingly, when one person appoints another to act as his 
agent in any capacity, he gives him an apparent or ostensible (n) 
authority to do everything within the scope of the authority 
which, by implication of law, belraigs to an agent of that 
particular character ; and while as between the principal and the 
agent the implied authority of the agent can be limited by the 
express instructions of the principal, no third person dealing in 
good faith with the agent is bound by any limitations of the 
agent’s authority of which he had no actual notice, so that, as 
regards such third persons, the apparent or ostensible authority 
is the real authority and binds the principal (o). 

The scope of the implied or ostensible authority of an agent 
must necessarily vary according to the nature of his agency. 
There is, however, an essential distinction between general and 
particular agents. 

A general agent is an agent who has authority to act for his 
principal in all matters (when he is sometimes called a universal 
agent), or in the management of a trade or business carried on 
by his principal (p), or who is employed in the ardinsury course of 
his own business as an agent (e.g., a stockbroker who is employed 
to buy or sell shares on the Stock Exchange). 

A particular agent is an agent with a limited authority to 
carry out some particular transaction not in the course of his 
own business as agent, or to act in some particular capacity not 
involving any general powers of management (g). 


(ft) Pole V. Leaik, 38 L. J. Ch., at p. 1S6; 143 B. B. 323. 

(J) Berkeley v. Hardy, 6 B. & 0. 366; 4 L. J. K. B. 184; 29 E. E. 261. But, 
in the case ot partners, it has been held eufiicient to bind all if a deed is 
executed by one in the presence and with the oral authority of the others: 
Ball V Duntiervtlle, 4 T. E. 818; 2 E. E. 894; Bum v. Bum, 8 Ves. 678. 

(m) See ante, pp. 461-6. 

(«) The expiessions apparent ” and “ ostensible " have the same meaning. 

(o) See Lloyd v Grace, Smith A Co., [1912] A. C., at p. 740 ; 81 L. J. K. B. 
1110: 107 L. T. 631; 28 T. L. E 647; Albemarle Supply Co, v. Hmd A Co., 
[1938] 1 Z. B., at pp. 817, 318; 97 L. J. K. B. 26. 

(p) See Biady \. Todd, 9 C. B. (n.b.) 692 ; 30 L. J. C. P. 223. 

{q) As. for instance, a stationmastcr, see Cox v. Midland By., 3 Ex. 268' 
18 L. J. Ex. 66. " ’ ' 
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Every agent has implied and ostensible authority to do 'what 
is usual and necessary (r) ; but no agent has implied or ostensible 
authority to do irhat is unnecessary, or, save in certain cases of 
necessity, what is unusual or outside the apparent scope of his 
employment* 

Thus an agent who has authority to enter into a binding 
contract has implied authority to sign a memOTandum thereof 
where such memorandum is required by statute (s). But a 
solicitor who merely has instructions to prepare a draft contract 
send it to the purchaser for perusal and approval has no 
implied authority to sign a memorandum of a contract (t). And 
authority to make contracts does not give an agent imjdied 
authority to cancel or vary contracts made by him (u). 

Again, an agent who is employed to find a purchaser for a 
house has implied authority to describe it and make representa- 
tions as to its value (a), and an agent who is employed to sdl a 
house has implied authcoity to make a binding contract for its 
sale (b). 

But an agent who is employed merely to find a purchaser has 
no united authority to sign an agreement for sale (c). And a 
person who is employed merely in the capacity of a rent collector 
has no implied au^ority to receive notice to quit (d) or to 
distrain (e). And the local agent of an insurance cmnpany, whose 
duties are merely to receive premiums or proposals, has no 
implied authority to extend the time for payment of premiums 
or to contract to grant policies on behalf of the ccnupany (/). 
And a stationmaster, whose duties relate merely to matters con- 
nected with transport, has no implied authority to pledge the 


(r) Dtngle v. Hare, 7 C. B, (u.s.) 146; 29 L. J. C. P. 148. 

(«) Durrell v. Seans. 1 S. A 0. 174; 81 L. J. Ez. 887; 180 B. B. 446; 
7 L. T. 97; Sorth v. Loomes, [1919J 1 Ch. 878 ; 88 L. J. Ch. 217; Koemgs- 
blatt V. Sweet [1928] 2 Ch. 814; 92 L. J. Ch. 698. 

(t) Smith V. Webster, 8 Ch. D. 49; 46 L. J. Oh. 628. 

(it) Xenos V. Wtekham, L. B. 2 E. L. 296 ; 86 L. J. C. F. 813. 

(a) MuUens v. Miller, 92 Ch. D. 194; 62 L. J. Oh. 880. 

(b) Rosenbaum v. SeUon, [1900] 2 Ch. 267 ; 69 L. J. Ch. 669; but see Keen 
T. Meat, post, p. 471. 

(e) Hamer v. Shatp, 19 Eq. 208 ; 44 L. J, Ch. 68; Chadbum v. Moore, 61 
L. J. Oh. 674. 

(d) Peatse v. Boulter, 2 P. 4 F 188; 121 B. B. 782. 

(e) Ward v. Shew, 9 Bing. 608 ; 2 L. J. C. P. 68. 

(/) Aeey v. Femte, 7 hi. is W. 161; 10 L. 3. Ex. 9; Linford v. Provincial, 
ete.. Ins, Co,, 84 Beav. 291; 146 B. B. 616; Newshcime Brothers v. Road 
Transport, etc,, Insuranoe Co,, [1929] 2 E. B., at pp. 862, 877 ; 98 It. J, E. B. 
761. See, however, Murfitt v. Royal Insurance Co,, 88 T. L. B. 884, where 
it was held that the practice of giving oral “ cover " wae so well established 
in insurance business that an agent had implied authority to give it. 
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credit of a railway company for medical attendance to an injured 
passenger (g). 

It should particularly be noted that an agent authorised to 
sell goods has no implied authority to receive the purchase- 
money (h), and when he is authorised to receive payment he has 
prima facie authority only to receive it in the ordinary course of 
business and in cash (i) ; and if he has authority to receive pay- 
ment by cheque, he has no implied authority to pay into his 
private account cheques made payable to his principal (fc). 

A general agent has implied or ostensible authority to do all 
acts which are within the authority usually entrusted to an agent 
of that character. 

Accordingly an agent employed to manage a trade or business 
has implied authority to do whatever is incidental to the ordinary 
conduct of such trade or business. Thus the manager of a beer- 
house has implied authority to buy whatever would usually be 
dealt in at such a house (1), and the manager of a business to 
which the drawing and accepting of bills of exchange is incidental 
has implied authority to draw and accept them in the name in 
which the business is carried on (m). So also the general manager 
of a railway company has implied authority to pledge the 
company’s credit for medical attendance for a servant of the 
company (n). So also the manager of an estate has implied 
authority to grant usual and customary leases, and to give and 
receive notices to quit, and to make agreements with tenants with 
regard to the management of the estate (o). 


(g) Cox V. Midland liy,, ante^ p. 468. 

{h) Butwick V. Grant, [1924] 9 K. B. 483; 93 L. J. K. B. 972. 

(0 Ante, p. 456; see also Sykes v. Gihs, 5 M. & W. 646 ; 9 L. J. Ex. 106. 

(k) Vndcrtrood v. Bank of Liverpool, [1924] 1 K. B. 776 ; ^ L. J. K. B. 690. 

(l) Watteau v. Fenwick, [1893] 1 Q. B. 346. In this case the defendants, 
who were owners of a beer-house, appointed A as their manager. The licence 
was in A's name, which was also over the door. A was forbidden to buy 
certain goods, which were to be supplied by the defendants themselves. In 
breach of hia instructions A bought such goods from the plaintiff for use in the 
beer-house and credit was given to him personally by the plaintiff, who knew 
nothing of the defendants. Subsequently the plaintiff discovered that the 
defendants were A’s principals, and sued them for the price of the goods:— *- 
Held, that although the deiendants had not held out A ns their agent (see post, 
p. 21), they were liable for the price of the goods, since their purchase was 
within the authority usually conferred upon an agent of A’s character. 

(w) Edmunds v. Busheil, L. E. 3 Q. B. 97; 36 L. J. Q. B. 20. 

(n) Walker v. Great Western By., L. E. 2 Ex. 228; 36 L. J. Ex. 123. 
Tompare Car v. Midland By. (ante, p. 468). 

(o) Jones V. Phipps, L.* E. 3 Q. B. 667; 3? L. J. Q. B. 198; Re Pearson, 
[1899] 2 Q. B. 618; 68 L. J. Q. B. 878. 
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Upon the same principle a general agent employed in the 
ordinary course of his business as such has implied authmty to 
act according to the general practice and usage of the particular 
business which he carries on or the particular market in which it 
is carried on, unless such practice or usage is illegal, or is 
imreasonable and was unknown to his principal when employing 
him. Thus, if an agent is authorised to sdl goods, and it is 
customary in the trade to warrant that pcurticular class of goods 
or to sell them on credit, he has implied authority to warrant 
them ip) or to sdl them on credit. So also a broker who is 
employed upon a particular market or exchange has im{died 
authority to act in accordance with all reasonable usages of such 
market or exchange (q). But the mere employment of an estate 
agent confers on him no implied auth(»rity to make a contract ; 
he is implied merely to find persons to negotiate with the owner. 
If, however, he is instructed to sell at a certain price, he has 
implied authority to make a binding contract and sign an agree- 
ment; but his authwity is limited to signing an open contract, 
not a contract with any special conditions (r). 

Where an agent, whether particular or general, is dothed 
with ostensible authority, no private instructions given by his 
principal, but unknown to the persons with whom he deals, can 
prevent acts within the scope of his ostensible authority from 
binding bis principal (s). Thus, where A, having a dispute with 
B, wrote to B as follows : I have seen E and . . . authorised 
him to come to some amicable arrangement in the matter ”, and 
E settled the dispute by agreeing that B should pay £50, it was 
held that A was bound by this agreement, although he had given 
private instructions to E not to settle for less than £100 (t). 

But if a person deals with an agent whose authcnity is to his 
knowledge limited, he must either ascertain its extent or he deals 
with the agent at bis own risk, for if the authority, is exceeded 
the principal is not liable (u). Accordingly, a person dealing with 


(p) Dingle v. Hare, 7 C. B. (sr.s.) 145; 29 h. J. C. B. 143; ISl B. B. 424. 
(g) Ante, p. 464. 

(r) Keen v. Mear, [1920] 2 Ch. 674; 89 L. J. Ch. 618. 

(s) Beaufort (Duke of) v. Neeld, 12 Cl. & Bin., at p. 274; National Bolivian 

Navigation Co. v. WiUon, 6 A. 0., at p. 209; Albemarle Supply Co., Ltd. v. 
Hind <t Co., [1928] 1 K. B., at p. 818; 97 L. J. K. B. 26. 

(t) Triekett v. Tomlinson, 13 0. B. (N.s.) 663 ; 7 L. 0?. 678. See also 
Ilainbov) v. Hoiokins (post, p. 489). 

(u) Chapleo v. BnineiotCK, etc.. Society, 6 Q. B. D., at p. 706 ; 60 L. J. 

Q. B. 872; Busso-Chinese Bank v. Li Yau Sam, [1910] A. 0. 174; 79 L. J. 

B. C. 60. 
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an agent whom he knows to be acting under a power of attorney 
has notice of the terms of the power (a). 

And a person who receives from an agent the money or 
property of his principal with the knowledge that it is being paid 
or transferred in breach of the agent’s duty to his principal is 
bound to account for it to the principal (&). 

Thus, in Beckitt v, Barnett, Pembroke ^ Slater (c), A gave 
to B a power of attorney to manage his affiairs while he was 
abroad. B lodged the power of attorney with A’s bank in order 
to enable himself to draw cheques on A’s account. The bank 
having objected that the power of attorney did not authorise the 
drawing of such cheques, A supplemented it by a letter stating 
that he wished it to cover the drawing of cheques by B “ with- 
out restriction B, without the knowledge of A and in order 
to pay his own private debt to C, gave to C a cheque drawn on A’s 
account, signing it as A’s attorney. The bank having paid the 
cheque, C was sued by A to recover the amount paid. It was 
held (i) that, since C knew that B was using A’s money for his 
own purposes he could not retain it unless B had actual or express 
authority so to use it, and (h) that the power of attorney and the 
letter, in spite of the words “ without restriction ”, gave B no 
express authority to draw cheques for any purposes other than 
those of A’s business. 

Lastly, it must particularly be noticed that, if a transaction 
effected by an agent is within his actual or ostensible authority, 
the principal is bound, even though the agent acted fraudulently 
in furtherance of his own interest (d), and even though the fraud 
was committed by means of a forgery (e). 


(a) Jacobs v. MomSt [1902] 1 Ch. 816; 71 L J. Gh. S63. See also Rechitt 
V Bamettf Pembroke d Slater, [1929] A. C. 176; 98 L. J, K B. 136. 

(b) John T. Dodwell, [1918] A. C. 663; 87 L J. P. C. 92. Compare 
Corporation Agencies, Ltd. v. Home Bank of Canada, [1927] A. G. 318; 96 
L. J. P. C. 68. 

(c) Ubt supra; see also Midland Bank v. Reckitt, [1933] A. G. 1 (post. 
Part ni. Chapter VI, Section 2). 

(d) Hamhro v. Burnand A Co , [1904] 2 K. B. 10; 73 L. J. K. B, 669; 
90 L. T 803; Lloyd v. Grace, Smith d Co., [1912] A. C. 716; 81 L. J. K B. 
1140; 107 L T. 531; 28 T. L. E, 617. 

(e) Uihrtdqe Permanent, etc.. Building Society v. Pickard, [1939] 2 K, B. 
248; 108 L. J. K B 767. Compare, however, Ruben v. Great Ftngall, etc., 
Co , [1906] A C 439; 75 L. J. Ch. 843 In that case the plaintiffs advanced 
money to the secietary oi a company on the security of a share certificate 
issued to them by him. The certificate bore the seal of the company and 
purported to be signed by two of the directors. The seal had been fraudulently 
affi\id by Ihe secretaiy who had also forged the signatures of the directors. 
Held, that the company was not liable, because the secretary could have no 
ostensible authority to put foiwaid as the deed of the company something 
which was a mere nullity. 
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Agency of necessity. — ^In some ezcq>tional cases the implied, 
authority of an agent may be increased, or the relationship of 
pgrincipal and agent may be created, by circumstances of neces- 
sity. The chief instance of an agent of necessity is a shipmaster. 
While other agents have no implied authority to borrow money 
on behalf of their principals (f), a shipmaster may, if he cannot 
communicate with his owners, borrow money upon th^ credit 
for necessaries for the ship. A shipmaster may also, in cases of 
necessity, when communication with his principal is imposrible, 
exercise many other extraordinary powers. Thus he may, in 
such circumstances, sell or jdedge the ship or cargo, or sell 
perishable goods which cannot be carried to their destination 
in a marketable condition, or incur expenditure fta the safety of 
goods and charge their owner with such expenses. 

The Courts are not inclined to extend this principle of agency 
of necessity (g) ; but it has been held that a similar right to sell 
perishable goods belongs to carriers by land (h), and to a vend<» 
who, owing to war conditions, cannot deliver sudi goods to a 
purchaser abroad (i), and that the right to incur expenditure for 
the safety of goods belongs to carriers by land (k). In certain 
cases also a bailee of property may become an agent of necessity 
for the owners (1). 

A well-established instance of agency of necessity occurs, 
however, where a wife is deserted by her husband, or through 
his conduct is compelled to leave him, in which cases, if he makes 
no provision for her, she has implied authority to bind him 
by her contracts for necessaries (m). 

Ratificati^. — ^The doctrine of ratification, as expressed in the 
mavim omnis ratihabitU) retrotrahitur et mandato priori «quir 
paratvr, is that where A does any act or enters into any 
transaction professedly on behalf of B, but either has no authority 
from B or exceeds the authority given to him by B, the subse- 
quent ratification by B of such act or transaction is equivalent 
to an antecedent authorisation. The principle applies both to 


(/) Hawtayne v. Bourne^ 7 M. & W. 595; 10 L. J. Ex. 224. 

(g) See^ e,g., Hato'tawie ▼ Bourne {uht supra); Qwilltam v Twisty 118951 
2 Q. B. 84; 64 L. J. Q. B. 474; and the jud^ent of Scrutton, L. J., in 
Jehara v. Ottoman Bank, [1927] 2 S B., at pp. 270, 271; 96 L. J. E. B. 
681. See also Sachs v. Mtklos, [1948] 2 K. B. 28; [1948] L. J. B. 1012. 

(h) Sims V. Midland By., [1918] 1 K. B. 108; 82 L. J. K. B. 67; Springer 
V Great WesUm By., [1921] 1 E. B. 267; 89 L. J. E. B. 1010. 

(t) Prager v. Blatspiel, [19241 1 E. B. 666; 98 L. J. E. B. 410. 

Ik) Great Northern By. v. Swaffield, L. B. 9 Ex. 182; 48 L. J. Ex, 89. 
(J) Goldman v. Hill, [1919] 1 E. B. 448; see post. Part III, Chapter HI, 
Section 1. 

(m) Post, n. 491. 
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contracts and to torts (w), but not to any act or transaction which 
is void or illegal^ or to a contract which could not at the time of 
the ratification be made by the person purporting to ratify it (o). 
Thus, a forged signature cannot be ratified (p), nor can a com- 
pany ratify a contract which is beyond the powers conferred by 
its memorandum of association (g). 

Ratification of a contract is, however, possible only when A 
contracts as agent and on behalf of a principal who is in existence 
and in contemplation at the time of the contract (r). Thus, if 
the promoters of a company make a contract on its behalf before 
its incorporation, the company cannot upon incorporation ratify 
that contract (s), but must make a new contract on the same 
terms (f). Nor, when a contract is made by A, professedly as 
principal and without having at the time any principal, but 
having an undisclosed intention or hope of inducing B to adopt 
it, can it be subsequently ratified by B («). But it is not 
necessary that the identity of the principal should be known to 
the agent when he contracts. Thus, a person may act on behalf 
of the owner of particular property, though unascertained and 
unknown to him, and the own^, when ascertained, may ratify 
the transaction (a). 

The ratification of a contract must take place within a 
reasonable time after its formation and before the time for 
commencement of its performance by the other party (&). And, 
where it is essential to the validity of an act that it should be 
done at or before a particular time, it cannot be ratified after that 
time so as to affect third parties. Thus, notice of intention to 
exercise an option cannot be ratified after the option has ex- 
pired (c), and notice to quit cannot be ratified after the expiration 


(n) Bird v. Brown, 4 Ex. 876; 19 L. J. Ex. 154. 

(o) Danque Jacques-Cariier v. Banque d'Epargne, 13 A. C., at p. 118; 57 
Tj. J, P. C. 42, 

(p) Brook V. Hoofc, L. E. 6 Ex. 89; 40 L. J. Ex. 60. 

(q) Ashbury Carriage Co. v. Riche^ L. E. 7 H. L. 653; 44 L. J. Ex. 183; 
but a company may ratify a contract made by its directors in excess of their 
powers provided tnat it is not ultra vires the company (Grant v. United 
Switchback, etc.. Co.. 40 Ch. D. 135; 68 L. J, Oh. 211). 

(r) Keighley, Maxted d Co. v. Durant, [1901] A. C. 240; 70 L. J. K B. 
662. 

(#) Kelner \. Baxter, L. E. 2 C. P. 174; 86 L. J. C. P. 94; Be Empress 
Engineering Co.. 16 Ch. D. 126; Re Northumberland Avenue Hotel Co.. 33 
Ch. D. 16. 

(1) Howard v. Patent Ivory Co., 88 Ch. D. 166; 67 L. J. Oh. 878. 

(ti) Keighley, Maxted £ Co. v. Durant (ubi supra). 

(а) Foster v. Bate^, 12 M. & W. 226; 13 L. J. Ex. 88; Lyell v. Kennedy. 
11 A. C. 437; 69 L. J. Q. B. 268. 

(б) Metropolitan Asylums Board v. Kingham, 6 T. L. E. 217. 

<c) Dibhins v. Dibbms, [1896] 2 Ch. 848; 66 L. J. Ch. 724. 
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of the time for giving notice (d). Ratification cannot, more- 
over, divest an estate which has once vested, nor render unlawful 
an act which was lawful at the time of its performance (e). 

Subject to the foregoing limitations a ral^cation relates back 
to the date of the act or transaction which is ratified and produces 
the same consequences as if at that date it had been authorised by 
the person ratifying it (/). Thus, where an offer made by A 
has been accepted by B on behalf of C, the acceptance may be 
ratified by C, although he has notice that A has withdrawn his 
offer (g). 

Ratification of a deed can be effected only by deed (h), but 
in other cases a ratification may be in any form and may be 
express or inferred. Thus a written contract may be ratified 
orally, even if it be a contract which is not enforceable unless 
evidenced by writing (i). A ratification of an act or transaction 
may be inferred whenever the conduct of the person on whose 
behalf it was done or effected is such as to indicate an intention 
by him to adopt or recognise it. Thus — 

In Hilbery v. Hatton, (k), there was held to be evidence of ratifi- 
cation where a principal gave instructions to his agent to use in a 
particular manner a ship which the agent had purchased without 
authority. 

In Keay v. Fenidck (1), there was held to be evidence of ratifi- 
cation where co-owners of a ship sold by their agent without their 
authority received and divided between themselves the purdliase- 
money. 

Where, however, under a contract with an agent acting in 
excess of his authority, work has been done upon the property 
of his principal, a ratification cannot be inferred merely because 
the principal resumes possession of his property and disposes of 
it (m). 

Ratification of part of a transaction operates as ratification of 


(d) Doe d. Lyster v. Goodwin, 2 Q. B 143; 10 L. J. Q. B. 275. 

(e) Bird v. Brown, 4 Ex., at p. 798; 19 L. J. Ex. 164. 

(/) Wilson V Tvmman, 6 Man. & G. 286; 12 L. J. C. P. 806; 64 B. E. 
770; Koenigshlatt v. Sweet, [1928] 2 Oh., at p, 826 ; 92 L. J. Ch. 698. 

(g) Bolton Partners v. Lambert, 41 Ch. D. 295; 68 L. J. Oh. 426; Re 
Portuguese Copper Mines, Ltd., 46 Ch. D. 16; Re Tiedemann, [1899] 2 Q. B. 
66; 68 L. J. Q* B. 252. See, however, Fleming v. Bank of New Zealand, 
[1900] A. 0. 677 ; 69 L. J. P. C. 120. 

(h) Hunter v. Parker, 7 M. & W. 322; 10 L. J. Ex. 281; Oxford Corpora- 
tion V. Crow, [1898] 8 Ch. 686. 

(i) Maclean v. Dunn, 4 Bing. 722; 6 L. J. 0. P. 184; Somes v. Spencer, 1 
Dow. & By. K. B. 32. 

(fc) 2 R & C. 822 ; 83 L. J. Ex, 190. 

(l) 1 C. P. D. 746. 

(m) Forman v. The Liddesdale, [1900] A. C. 190; 69 L- J. P. C. 44. 
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the whole (n): a person cannot, therefore, accept the benefits 
of a transaction unless he also adopts the burdens thereof (o). 

No one can, however, be deemed to have ratified any act or 
transaction done or entered into without his authority, unless at 
the time of the ratification he had full knowledge of what that 
act or transaction was, or his adoption of it was so unqualified 
that the inference may properly be drawn that he intended to 
take upon himself the responsibility of such act or transaction 
whatever it might be (p); but it is not necessary that he should 
be aware of the legal effect of the act or transaction (q). 

Estoppel by holding out*^. — ^Lastly, a person may, as a 
result of the principle of estoppel, be liable for acts and trans- 
actions done without any express or implied authority from him 
and not ratified by him. Estoppel is a rule of evidence by 
which a person may be prevented from giving evidence to 
contradict some particular fact. And whenever one person, 
by words or conduct, wilfully induces another to believe in 
the existence of any state of things and to act on such belief, 
he is estopped from contesting, as against such other person, the 
existence of that state of things. Accordingly, whenever A is 
held out ’’ by B as his agent, is either represented by B 
to be his agent, or is permitted or authorised by B to exercise an 
authority which may reasonably be assumed to be a real 
authority, B is estopped, as against persons dealing in good faith 
with A in reliance upon such ** holding out ”, from contesting 
the existence or extent of the authority which he has represented 
A to possess or allowed him to exercise (s). 

The doctrine of “ holding out ” applies only (i) “ where the 
holding out is something other than the truth ” (t) ; (ii) when 
the person dealing with A knows of the existence of B (u ) ; (iii) 
when the holding out is to the particular individual who says 


(n) Hovil V. Pack, 7 East 164; Keay v. Fenwick, 1 C. P. D., at p. 763. 

(o) Hovil V. Pack (abi supra); Bristow v. Whitmore, 9 H. L. C. 391; 31 
Ii. j* Oil. 467. 

(p) Marsh v. Joseph, [1897] 1 Ch,, at p. 238; 66 L. J. Ch. 138; see also 
The Bonita, 30 L. J. P. M. & A. 145. 

(q) Powell V. Smith, L. E. 18 Bq. 85 ; 41 L. J. Ch. 734. 

(sj Smith V. M* Gune, 3 H.^ & N. 664 ; 27 L, J. Ex 466. Note that the 
doctrine of “ holding out *’ applies not only to the existence of agency, but to 
the extent of an agent’s authority ; id,; and see Brady v. Todd, 9 C. B. (n.s.), 
at p. 604 ; 30 L. J. C. P. 223. ’ 

(t) Chapleo v. Brunswick Building Society, 6 Q. B. D., at p. 706; 60 L. J. 
Q. B. 372. 

(tt) Watteau v. Fenwick, [1893] 1 Q. B., at p. 349; see ante, p. 470. 
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lie rdied on it, or is under such circumstances of publicity as to 
justify the inference that he knew of it and acted on it (a). 

'Vi^ere a person has been deceived by an agent into believing 
that he may safely buy or otherwise deal with goods, he must in 
general bear any loss which he incurs thereby, unless he can 
prove that he was misled by the conduct of the true owner. 
Thus, if A, who has not been held out by his prindpal to C as 
having authority to sdl goods to C, fraudulently sells to C goods 
to which he has access, his principal can recover from C the goods 
or their value (h). But if A has been clothed with the apparent 
ownership and right of disposition and has thus been held out as 
being the owner of or having authority to dispose of the goods 
of his principal, the latter must bear the loss occasioned by any 
fraudulent disposition of the goods by A in the exercise of his 
apparent authority (c). 

Whether in any particular case one person has been hdd out 
as the agent of another is an ioferenee of fact, provided that 
there is any evidence that can support such an inference (d). 
Thus if B has on several occasions permitted A to buy from C 
goods for which he has habitually paid C, and A fraudulently and 
without authority obtains goods from C on B’s credit but for 
his own use, it is a question of fact whether B has so conducted 
himself as to make C believe that A was his ag«at and to deal 
with A on that footing (e). 

A leading case on ‘‘ holding out ” is that of Wright v, Glyn. 
Here the defendant employed A as his coachman, imder an agree- 
ment whereby A was to be paid a weekly sum to include the 
cost of foraging the defendant’s horses. Forage was for several 
months bought by A from the plaintiff, who, not being told by 
A of the arrangement, gave credit to the defendant, the latter 
not knowing from whom the forage was bought and merely 
pa3dng A the agreed we^y sum. Held, that there was no 


(a) Farquharson Brotherg v. King, [1003] A. C., at p. 841; 71 L. J. Q. B. 
667. 

(() Farqvhargon v. King, [1902] A. C. 826 ; 71 L. 7. £. B. 667. 

(o) Fry V. Smellie, [1912] 8 E. B. 282 ; 81 L. 7. K. B. 1008. In the case of 
goods entrusted to a mereanUle agent the ^mmon Law responsibility nas been 
extended by the Factors Acts which will be considered later. See post, 
Fart in, Chapter V, Section I. 

(d) Wright V. Olyn, [1002] 1 Z. B. 745 ; 71 L. 7. Z. B. 497; see also 
Chapleo v. Bnmewiek BvMmg Society (nbi evpra); Spooner v. Browning, 
[1898] 1 Q. B., at p. 636 ; 67 L. 7. Q. B. 839. 

(s) CHUman v. Robinson, 1 C. A P. 642 ; 28 B. B. 796 ; Summers e. 
Solomon, 7 B. & B. 878 ; 26 L. 7. Q. B. 301; Cornish v. Abinglon, 4 E. & B. 
649 ; 28 L. 7. Ex. 262. 
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evidence of a holding out by the defendant of A as having autho- 
rity to pledge his credit for forage (/). 

It has also been held that the fact that A is the manager of 
a tied public-house is no evidence that he has been held out as 
having authority to buy spirits from persons other than those to 
whom the public-house is tied (g). 

Notice to agent . — ^Where knowledge is acquired by an agent 
of any facts or circumstances material to the transaction or 
business in respect of which he is employed, the principal is, as 
a general rule, deemed to have notice of such facts or circum- 
stances, provided that the knowledge was acquired by the agent 
in the course of his employment in the transaction (h), and the 
facts or circumstances are of such a nature that it is the duty 
of the agent to communicate them to him (i). 

Thus, in Whig v. Harvey (I*), the plaintiff was the assignee of a 
life policy which was subject to a condition making it void if the 
assured went beyond the limits of Europe without licence. In pay- 
ing the premium to a local agent at the place where the policy was 
effected the plaintiff informed him that the assured was in Canada. 
The agent stated that this would not avoid the policy and continued 
to receive the premiums until the assured died. Heldj that since 
the agent was appointed for the purpose of receiving premiums it 
was his duty to communicate to the directors the circumstances 
under which they wore received, and that the company therefore had 
notice of those circumstances and could not insist on the forfeiture. 

The knowledge of directors of a company is in ordinary 
circumstances the knowledge of a company: but the knowledge 
of a minor official of a company is the knowledge of a company 
only if the thing of which knowledge is predicated is a thing 
within the ordinary domain of his duties (1) or expressly delegated 
to hinl (m). 

And where a person is an official of two companies, knowledge 
which he acquires on behalf of one company does not operate 


(/) Uhi supra, Tt was also held that the mere relationship of master and 
coachman did not of itself involve as a matter of law ostensible authority to 
pledge his master’s credit for forage. 

(flf) Daun V. Simmins, 41 L. T. 783; 18 L. J. C. P. 343. 

(h) Socn^td Generalc de Paris T. Tramways Union Co,, 14 Q. B. D. 424; 
54 L. J. Q. P>. 177; Wells v. Smith, [1914] 3 K. B, at p, 725; 83 L. J. K B. 
1614. 

ft) Blackburn v. Vigors, 12 App. Cas. 531; 57 L. J. Q. B. 114. 

(&) 6 De G. M. & G. 265; 23 L. J. Ch. 511. 

d) Houghton d Co. v. Nothard, Lowe if Wills, Ltd., [1928] A. C. 1; 97 
Tj. j. K. B. 76. 

(m) Evans v. Employers, etc.. Association, Ltd., 11936] 1 K. B. 506; 106 
L. J. K. B. 141. 
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as notice to the other company unless it was his duty to com- 
municate it to such other company (n). 

Nor does the knowledge of an agent constitute knowledge of 
the principal where the agent is a party to the commission of 
a fraud upon his principal^ the success of which requires the con- 
cealment of the facts or circumstances in question (o)* 

Section 5. — Relations between Agents and Third Persons 

Here two classes of cases must be distinguished — namely^ (1) 
where the agent is acting without authority; and (2) where he 
is acting with authority. 

1. A^ent acting without authority. — ^If an agent contracts for 
a fictitious or non-existing principal, or a person without con- 
tractual capacity, he himself is personally liable upon the 
contract (p). 

If he innocently misrepresents his authority, he may be sued 
ex contractu for damages for the breach of an implied warranty 
of authority. This liability arises from the fact that by professing 
to act as agent he impliedly contracts that he has authority, and 
it is immaterial whether he knew of the defect of his au^ority 
or not, and whether he never had authority or bis original 
authority had ceased by reason of facts of which he has not 
knowledge or means of knowledge, as e.g., where his authority 
had determined through the death or lunacy of his principal (y). 
This implied contract may, however, be exduded by the facts of 
the particular case (r). 

Lastly, if an agent fraudulently misrepresents his authority he 
may be sued ex delicto in an action lor deceit (s). 

2. Agent acting with authority. — Where an agent is acting 
with authority the general rule is that all rights and liabilities 
under any contracts or transactions made or entered into by him 


(n) Be Fenwick, [1902] 1 Ch. 607; 71 L. J. Ch. 321. 

(o) Houghton d Co. v. Nothard, Lowe d Wills, Ltd. {uhi supra). 

ip) Kelner v. Baxter, L. E. 2 C. P. 174; 36 L. J. C. P. 94; Simmons v. 
Liberal Opinion, Lid., [1911] 1 K. B. 966 ; 80 L, J. K. B, 617. 

(q) Gotten v. Wright, 3 E. & B. 647 ; 27 L. J. Q. B. 215 ; Yonge v. Toynbee 

[19101 1 Z. B. 215 ; 79 L. J. K. B. 208. See also Starkey v. Bank of England, 

[1903] A. 0. 114; 72 L. J. Ch. 402; Sheffield Corporation v. Barclay, [1906] 
A. C. 114; 74 L. J. K. B. 747; Edwards v. PoHer, [1925] A. 0., at pp. 21—23; 
94 L. J. E. B. 65. As to powers of attorney, see, however, s. 124 of the Law of 
Property Act, 1925. 

?r) Yonge v. Toynbee, [1910] 1 K. B., at p. 227. 

(s) Polhtll V. Walter, 3 B. & Ad. 114; 1 L. J. K. B. 92. 
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will pass to bis principal^ whether disclosed or luidisclosed (t). 
To this rule there are, however, the following general 
exceptions (w): — 

(1) The rights (a) or liabilities (6) of the principal may be 
modified or excluded by the express terms of the contract. 

(ii) If an agent enters into a contract by deed, to which his 
principal is not a party, he alone can sue or be sued upon it, even 
though he expressly describes himself as contracting on behalf of 
a named principal (c). 

But by 8. 123 of the Law of Froperty 4ct, 1926, donee of a 
power of attorney may, if he thinks fit, execute any instrument in 
and with his own name and signature, and under his own seal, 
where sealing is required, by the authority of the donor of the 
power ; and every instrument so executed shall be as effectual in law 
to all intents as if executed in the name and with the signature and 
under the seal of the donor of the power. 

(iii) When an agent is the payee or indorsee of a bill of 
exchange, promissory note, or cheque, he alone can sue upon it, 
though he may indorse it to his principal so as to enable the 
latter to sue. 

No one, moreover, can be sued upon a bill of exchange, 
promissory note, or cheque, unless his signature appears there- 
on (d). Accordingly the principal is liable only if his name is 
signed thereon by himself or by an authorised agent ; and, con- 
versely, it is the agent who is liable if his name is signed thereon, 
unless he adds words to his signature indicating that he signs 
for or on behalf of his principal (e). 


(0 Sims V. Bond, 5 B. & Ad. 389 ; 89 E, B. 511 ; Thomson v. Davenport, 
9 B. & 0. 78; 7 L. J. K. B. 184; 82 R. E. 578; Calder v. Dobell, L. R. 6 C. P. 
486 ; 40 L. J. C, P. 224. The right to sue and the liability to be sued are corre- 
lative-—** a man cannot make a contract in such a way as to take the benefit, 
unless he also takes the responsibility *’ : Miller, Oibh £ Co. v. Tyrer, [19171 
2 K. B., at p. 160; ^ L. J. K. B. 1259. 

(u) Special exceptions also apply to factors, brokers and auctioneers : see 
post, Section 7. 

(а) Montgomerie v. U. K. Mutual S.S. Association, [1891] 1 Q. B. 370: 

60 L. J. Q. B. 429. l j ^ 

(б) U. K. Mutual S.S. Association v. Nevill, 19 Q. B. D. 110; 56 L. J. 
Q. B. 222. 

(c) Appleton V. Sinks, 5 East 148; 7 R. R. 672; Berkeley v. Hardy, 5 

B. & C. 366 ; 4 L. J. K. B. 184; see also Torrington v. Lowe, L. R. 4 C. P 26; 
38 L. J. C. P. 121. ' 

(d) Bills of Exchange Act, 1882, s. 23. 

{€) Id., Bs. 22 , 26, 91. Moreover, save in the case of an acceptance for 
honour, no one can be liable as acceptor of a bill except the person to whom it 
is addressed (id., s. 17). Accordingly, if a bill is drawn upon an agent, only 
the agent can be liable as acceptor, and, if it is drawn upon a principal, only 
the principal can be liable as acceptor. 
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But by s. 108 (4) of the Companies Act, 1948, if a director, 
manager, or oflB.cer of a company, or any person on its behalf, 
signs or authorises to be signed on its behalf, any bill of exchange, 
promissory note, cheque, or order for money or goods, wherein the 
name of the company is not mentioned in legible characters as there- 
in provided, he is personally liable for the amount thereof, unless it 
is duly paid by the company. 

(iv) Where, in cases other than the foregoing, an agent con- 
tracts personally, either he or his principal can sue and be sued. 
Whether or not an agent has contracted personally is a question 
depending upon the intention of the parties to the contract as 
ascertained by the terms of the contract or the circumstances of 
the case (/). If the contract is wholly in writing this is a question 
of law (g), otherwise it is a question of fact. 

In order to enable the Court to ascertain the intention of the 
parties evidence is admissible of any custom in the particular 
trade or business which is not inconsistent with the express terms 
of the contract; such custom then qualifies the contract as if it 
were an express term thereof (h). 

Where an agent contracts for a named principal he is pre- 
sumed not to have contracted personally (i). 

Where, however, an agent, though he is acting as agent for a 
named principal, and though he describes himself in a contract as 
agent, signs the contract in his own name, he is presumed to have 
contracted personally unless, either in the body of the contract 
or by some qualification of his signature, he indicates that he is 
contracting on behalf of that principal (A:). Thus — 

In Farher v. ,Trinlou} (1), a charterparty vi&s expressed to 
be made “between P., of the good ship C., and W., agent for 
E. W. & Son’*. It was signed by W. without any qualification 
of his signature. Held, that W. was personally liable as 
charterer. 

In Hutcheson v. Eaton (m), the defendants signed a con- 
tract note in these terms: “We have this day sold you the 


(f) Green v. KopJte, 18 C. B., at p. 6fi0; 25 L. J. C. P. 297; Cooke v. 
Wilson, 1 C. B. (n.s.) 163; 26 I/. J. C. P. 16; Gadd v. Hovgktcm, 1 Ex. D. 
357; 46 L. J. Q. B. 71; Repeito v. Millar's, etc,, Ltd,, [1901] 2 K. B. 306; 
70 L. J. K. B. 661; Gardiner v. Heading, [1928] 2 K. B., at p. 290; 97 L. J. 
K. B. 766. 


(g) Ante, p. 92. 

(h) Fleet v. Murton, L. B. 7 Q. B. 126; 41 L. J. Q. B. 49, 

(0 Ex p, Hartop, 12 Vcs., at p. 862; Green v. Kopke {uhi supra); Fairlie 
\\ Fenton, L. B. 5 Ex. 160; 39 L. J. Ex. 107. 

(fc) Gadd V. Houghton (libi supra); Brandt d Go, v. Morris d Co,, [1917] 
2 K. B. 784 ; 87 L. J. K. B. 101 ; Universal Steam Navigation Co. v, McKelvie, 
[1923] A. C. 492 ; 92 L. J. K. B. 467. 
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following goods, etc. (Signed) F. J. Eaton & Son, Brokers**. 
HMy that they were personally liable, the word “brokers’* 
being only a word of description. 

In Fairlie v. Fenton (n), the plaintiff signed a contract note 
in the following form ; “I have this day sold you on account of 
T., etc. (Signed) E. F., broker”. Held, that he had not con- 

V TiAi'anTi 1 xr 

In Desla tides v. Gregory (o), a charterparty was made 
between the plaintiff, who was a shipowner, and the defen- 
dants, who were agents for Samuel Ferguson, a merchant of 
Anamaboe in Africa. It was signed “ for S. Ferguson, Esq., 
of Anamaboe, Gregory Brothers, as agents”. Heldj that “it 
would require extremely plain words in the body of the contract 
to control the effect of that mode of signature” and that, in 
spite of some slight ambiguity in tlie introductory part of the 
charterparty, the defendants had not contracted personally. 

When a contract is in writing, and is in such terms as to 
indicate an intention on the part of the agent to contract per- 
sonally, he cannot give oral evidence for the purpose of showing 
that it was the intention of the parties that he should not be 
personally liable, because such evidence would be inconsistent 
with the written agreement (p). 

The same rules apply when an agent contracts for a principal 
whose existence he discloses but whose name he does not disclose. 

But in this case, even though the contract is in writing, the 
agent may declare himself to be the real principal and may sue 
upon the contract (q) or may be proved to be the real principal 
and may be sued upon it (r) or may be liable upon it by virtue 
of a trade custom (s). 

Where an agent contracts without disclosing the existence of 
a principal, he thereby contracts i)ersonally. But even though 
the contract is in writing, oral evidence may be given to show 
who is the real principal, so as to enable hirn to sue and be 
sued (a), unless the contract was one in which importance 


(ft) L. R. 5 Rx. 169; 39 L. J. Ex. 107. 

(o) 3 B. & E. 610; 30 L. J. Q. B. 36. 

(p) Htggin^ v. Senior^ 8 M. & W. 834; 11 L. J. Ex. 199. 

(q) Sdhmalz v. Awry, 10 Q. B, 356; *20 L. J. Q. B. 228; Haiper t£ Co, V 
Vigors Bros,, [1909] 3 K. B. 549; 78 L. J. K. B. 876. 

(r) Carr v. Jackson, 7 Ex. 382 ; 21 Ij. J. Ex. 137. 

(s) Fled V. Murton, L. E. 7 Q. B. 126; 41 L. J. Q. B. 49. 

(fl) Higgins v. Senior (uhi supra)] Colder v. Dobell, L. R. 6 C. P. 486; 
40 L. J. C. P. 224. In this case the evidence merely shoves whom the agree- 
ment bind^ and is not inconsistent with it, as is the case when it is offered to 
show that an agent who has contracted peisonally was not intended to be 
personally liable. 
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attached to the personality of the agent (b), or credit vas given 
exclusively to the agent (c), or evidence of the existence of the 
principal would contradict the express terms of the contract (d). 

Thus, in Humble v. Hunter, where an agent executed a 
charterparty in which he was described as the “owner” of the 
ship, it was held that evidence was not admissible to show that 
he contracted as agent for the real owner (e). 

Contracts for foreign principals . — ^It was at one time con- 
sidered that, when an agent contracted for a foreign principal, 
there was a presumption that he contracted personally. It ]^s, 
however, recently been stated that, if such a presumption ever 
existed (/), it has no application to modem conditions, and that 
in the absence of any general or special custom there is no pre- 
sumption of law or fact that an agent contracting for a fordgn 
principal contracts personally (g). And it has further been held 
that, assuming the modem existence of such a presumption, it 
cannot apply where it is inconsistent with the terms of a contract 
expressly stating that the foreign principal is to be liable or 
establishing privity of contract between the foreign and the 
En^sh principal (h). 

Where, however, in an oral contract the facts are doubtful, 
or where' the terms of a contract are ambiguous, the facts that 
the principal is a foreigner and that his name is not disclosed are 
circumstances to be considered in determining what inferences 
of fact are to be drawn as to the intention of the parties (i). 


(6) Oreer v. Doums Supply Co., [1927] 2 E. B., at p. 86; 96 L. J. E. B. 
534; ColUne v. Astociated Greyhound Baeeooureei, Ltd., [1930] 1 Cb. 1. 

(o) Colder v. Dobell {ubi supra). 

(d) Dunlop Pnewmatio Tyre Co. v. Self ridge d Co., [1916] A. C., at p. 864; 
84 li. J. E. B. 1680. 

(«) 12 Q. B. 810; 17 L. J. Q. B. 860; 76 B. B. 291; see also Formby v 
Formby, 102 Jj. T. 106. But where an agent contracted as “ (diarterer ”, 
evidence was admitted to show that he contracted as agent so as to permit 
the nndieclosed principal to sue : Drughom, Ltd. v. RederialeUebolaget Trans- 
atlanttc, [1919] A. C. 208 ; 88 L. J. E. B. 288. 

(/) As to which see Green v. Kopke, 18 C. B. 649. 

(ff) MiUer, Gibb <6 Co. v. Smith d Tyrer, Ltd., [1917] 2 E. B. 141; 86 L. J. 
E. B. 1259; Brandt v. Aforrw, [1917] 2 E. B., at pp. 793, 797 ; 87 L. J. E. B. 
101; Universal Steam. Navigation. Co. v. MoKelvte, [1928] A. C., at p. 496: 
92 L. J. E. B. 647. 

(h) Miller, Gibb & Co. v. Smith d Tyrer, Ltd. {ubi supra); Mercer v. 
Wnght, 88 T. L. B. 296. 

(t) Mercer v. Wright {ubi supra); Brandi v. Morris {ubi supra); MiUer, 
Gibb <f Co. V. Smith d Tyrer, Ltd., [1917] 2 E. B., at pp. 162, 163. 
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Dlschapge of principal by election of third party to charge 
agent. — Where either the agent or the principal is liable the other 
party to the contract cannot sue both, but must elect which he 
will hold liable; and if he finally elects to make either liable, he 
loses his remedies against the other (fc). The following rules on 
t.liTg point are laid down in the cases of Paterson v. Gandasequi (2) 
and Thomson v. Davenport (m) and subsequent decisions : — 

(1) If A knows that the person who is nominally dealing with 
liim is not a principal, but an agent, and also knows who the real 
principal is, but chooses to. make the agent his debtor, dealing 
with him and him alone, he cannot afterwards make the principal 
liable (n). 

(2) If A supposes himself to be dealing with a principal, 
whereas in fact be is dealing with an agent, he may sue the 
principal upon discovering him, unless either (i) the principal has 
in good f^ith paid the agent while credit was still given exclu- 
sively to the agent (o), or (ii) A has, after discovery of the prin- 
cipal, unequivocally elected to make only the agent liable (p), of 
which election the recovery of judgment against the agent is 
conclusive proof (g). 

(8) If A knows that he is dealing with an agent, but does 
not Imow the name of the principal, his position is the same as 
if the existence of the principal h^ been undisclosed, except 
that the principal is not discharged by payment to the agent, 
unless he was misled by some conduct of A into the belief that 
the agent had already settled with A and made such payment in 
consequence of such belief (r). 

Discharge of third party by settlement with agent.— A person 
dealing with an agent who is permitted by his principal to 
contract as a principal is discharged from liability towards the 


(k) Rcpetto V. Millar's, Ltd,, [1901] 2 K. B., at p. 810; 70 L. J. K. B. 861. 
(2) 16 East 62. 

(m) 9 B. & C., at p. 86; 7 L. J. E. B. 134. 

(n) Gardiner v. Heading, [1928] 2 K, B. 281; 97 L. J. K. B. 766, 

(o) Arrnstrong v. Stokes, L. E. 7 Q. B. 698; 41 L. J. Q. B. 263, as explained 
in Irvine v. Watson (infra), 

ip) Calder v. Dobell, L. E. 6 C. P. 486; 40 L. J. C. P. 224. 

(q) Priestley v. Femie, 3 H. & C. 977 ; 34 L. J. Ex. 172. If judgment is 
recovered against the agent the principal cannot afterwards be sued, even though 
the judgment does not result in satisfaction of the debt : Kendall v. Hamilton, 
4 A. C., at p. 614; 48 L. J. C. P. 705; see also Morel Bros, v. Westmorland 
(Earl), [1904] A. 0. 11 ; 73 Tj. J. K. B. 93; Moore v. Flanagan, [1920] 1 K. B. 
919; 89 L. J. K. B. 417. 

(r) Irvine v. Watson, 6 Q. B. D. 414; 49 L. J, Q. B. 531; Davison v. 
Donaldson, 9 Q. B. D. 623. 
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real principal by payment to or settlement with the agent and 
may set up as against the real principal any defence or set-off 
which he could have set up against the agent, provided that such 
pa}niient or settlement was made or such defence or set-off 
arose before the disclosure of the real principal (s). 

Thus, in Borries v. Imperial Ottoman Bank (t), S., being 
entrusted by B. with the possession of goods for sale, sold them 
in his own name, the buyers believing him to be the owner. 
Subsequently, but before the buyers know that S. was only an 
agent, he became indebted to them. In an action brought by 
B. for the price of the goods, it was held that the buyera might 
set off the amount due to them from S. 

This principle rests upon the doctrine of estoppel : 
accordingly, in order to give a buyer of goods these rights, it 
is not sufdcient to show merely that the agent sold in his own 
name, the buyer not knowing whether he was acting as agent or 
as principal ; it must be shown that the agent was permitted by 
the real principal to hold himself out as the principal, and that 
the buyer, in dealing with the agent as principal, acted upon a 
belief induced by the conduct of the real principal (x). And, 
if the buyer acts in the honest belief that the agent is the real 
principal, he does not lose his right of set-off merely because he 
had notice of facts which have put him upon inquiry as to who 
was the real principal, for the doctrine of constructive notice 
cannot properly be applied in purely commercial transactions (y). 


Section 6 . — Determination of Agency 

The authority of an agent is irrevocable in the following 
cases — 

i. Where it is an ‘‘ authority coupled with an interest 

where it was given by deed or for valuable consideration 
for the purpose of giving some benefit to the donee, as, 
c.g., where the principal gives the agent authority to sell 


W Bullen & Leake (3rd ed.), p. 688; Borrics v. Imperial Ottoman Bank, 
L. R. 9 C. P. 38; 43 L. J. 0. P. 3. 

(t) Uhi supra, 

(x) Cook V. Eshelhy, 12 A. C. 271; 56 L. J. Q. B. 505, explaining George 
V. Clagett, 7 T. R. 369 ; 4 R. E. 462, and earlier authorities. The principle 
is not confined to the sale of goods and has been applied to a case in which 
the agent was employed to collect money, see Montagu v. Forwood, [1893] 
2 Q. B. 360. 

ly) Greer v. Downs Supply Co,, [1927] 2 K. B. 28; 90 L. J. K. B. 534. 
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goods fOT the purpose of repaying a debt due to him from 
the principal ( 2 ). 

ii. Where liability has been incurred by the agent in pur- 
suance of the authority given to him (a). But the 
authority is not rendered irrevocable because an interest 
subsequently arises, e.g., where the agent has made 
advances to his principal after the authority has been 
given to him (h). 

iii. Where a power of attorney, created after December 81, 
1882, and given for valuable consideration, is expressed 
to be irrevocable, or, whether given for valuable con- 
sideration or not, is expressed to be irrevocable for a fixed 
time therein stated and not exceeding one year from its 
date; in which cases it cannot be revoked as against a 
purchaser (c). 

In other cases the contract of agency may be determined in 
the same way as any other contract and either by operation of 
law or by act of the parties. Thus the authority of an agent 
may be determined by operation of law ; — 

1. By the happening of any event on the occurrence of which 
it has been expressly or impliedly agreed that the agency shall 
cease, e.g., by the completion of the transaction or expiration of 
the time for which it was given (d), or by the happening of any 
event which renders its continuance unlawful (e), or by the 
destruction of the subject-matter of the agency, as, e.g., if the 
principal sells the business in which he is employing the agent (/). 


(«) Gaussen v. Morton^ 10 B. & C. 731; 8 L. J. (o.s.) K B. 313; 34 E. E. 
668; Smart v. Sandars, 5 C. B., at p. 917; 75 R. E. 849; CarmtchaeVs Ccue, 
[1896] 2 Ch. 643; 66 L. J. Ch. 902. 

(a) Read T, Anderson^ 13 Q. B. D. 779 ; 63 L. J. Q. B. 632; 61 L. T. 66. 
The principle of this case remains good though its apphcation to the particular 
facts has been removed by the G-aming Act, 1892: ante, p. 180. 

(b) Smart v Sandars, 6 G. B., at p. 918. 

(c) Ss, 126 and 127 of the Law of Pioperty Act, 1926, re-enacting ss. 8 and 
9 of the Conveyancing Act, 1882. 

(d) Seton v. Slade, 7 Ves., at p. 276; 6 E. E. 124; Blachhum v. Scholeh, 
2 Camp. 343; Bell v. Balls, [1897] 1 Ch. 663 ; 66 L. J. Oh. 397. Cp. Keppel 
V. Wheeler, ante, p. 467. 

(e) Marshall v. Glanville, [1917] 9 E B. 87 ; 86 L. J. K. B. 767. 

(f) Rhodes v. Forwood, 1 A. C. 256; 17 L. J Bx. 396; French S Co v 
LeesUm Shipping Co , [1922] 1 A. C. 451; 91 L. J. K. B. 656. 
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2. By the death (g), insanity (A), or bankruptcy (i) of the 
principal, or where the principal is a company or partnership by 
its winding-up or dissolution, unless, where a partnership is 
dissolved by the death or retirement of a partner, the contract 
was not of a personal character (A). 

8. By act of the parties, either by agreement between them or 
by revocation by the principal or renunciation by the agent. 

It must, however, be observed that, in cases where the 
contract of agency is brought to an end by a breach of the agree- 
ment between the principal and the agent, although the authority 
of the agent is thereby determined, the party guilty of the breach 
of contract may be liable in damages (Z). 

When an agent is employed otherwise than for a fixed period 
the contract may be determined by reasonable notice. Where, 
however, there is no contract to employ the agent, but merely a 
contract, for no definite time, to pay hiim commission on orders 
obtained by him, the principal may at any time revoke his 
authority without notice (m). 

Where there is a contract to employ an agent for a fixed 
period, the question whether the principal is bound to carry on 
his business for that period, or whether he may terminate his 
business, and so terminate the contract of agency, depends, m 
each case, upon the terms of the contract. But the Court will 
not imply a term that the contract is to remain in force only so 
long as the principal carries on his business or remains in 
existence, unless this is a necessary implication ” from the 
express terms (n). 


{g) Farrow v. Wilson, L. E. 4 C. P. 744 ; 88 L. J. 0. P. 826. 

(h) Drew v. Nunn^ 4 Q. B. D. 661; 48 L. J. Q. B. 691; Yonge v. Toynhee, 

[1910J 1 K. B. 215; 79 L. J. K. B. 208. 

(0 J.6., by the fact that a receiving order has been made or by notice of 
an available act of bankruptcy : see 3ss p. Snowball, L. B. 7 Ch. 634 ; 41 
L. J. Bk. 49; Markwich v. Sardingham, 16 Ch. D. 889; Re Polliit, [1898] 
1 Q. B. 456; 62 L. J. Q. B. 236. 

{k) As to the winding up of a company, sec Stirling v. Maitland, 5 B. & S. 
840; 84 L. J. Q. B. 1; Salton v. New Beeeton Cycle Co., [1900] 1 Ch. 48; 69 
L. J. Ch. 20; Fowler v. Commercial Timber Co., [1930] 2 K. B. 1; 99 L. J. 

K. B. 629. As to the dissolution of a partnership, see Phillips v. Alhanibra 

Palace Co., [1901] 1 K. B. 69; 70 L. J. K. B. 26 (reviewing the authorities). 

(l) Simpson V. Lamb, 17 C. B. 603; Fowler v. Commercial Timber Co. 

{ubi supra). 

(m) Levy v. Ooldhill, [1917] 2 Ch. 297 ; 86 L. J. Ch. 698. 

(n) Reigate v. Union Manufacturing Co., [1918] 1 E. B., at p. 606 ; 87 

L. J. K. B. 724; Turner v. Goldsmith, [1891] 1 Q. B. 644; 60 L. J. Q. B. 247; 
Ogdens, Ltd. v. Nelson, [1906] A. C. 109; 74 L. J. K. B. 433; Fowler v. 
Commercial Timber Co., [1930] 2 E. B. 1; 99 D, J. E. B. 529. 
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Where, on the other hand, there is no contract to employ an 
agent for a fixed period, but merely that he shall be sole agent 
for that period, the Court will not, unless such an implication 
necessarily arises, imply a term that the employer shall continue 
his business for that period (o). 

As to revocation, it must be further noticed that when a 
person has been held out as agent no determination or revocation 
of his authority is operative as against persons to whom he has 
been so held out, unless it has been actually commimicated to 
them (p). 

Section 7. — Mercantile Agents 

The chief mercantile agents are factors, brokers, and 
auctioneers (9). 

Factors. — factor is a mercantile agent to whom goods are 
consigned for sale in the ordinary course of his business. He has 
possession of the goods, implied authority to sell in his own name, 
and (subject to express instructions) at such times and prices as 
in his discretion he may think best, implied authority to receive 
payment, and a general lien on the goods and their proceeds (r)» 

Brokers. — ^A. broker is a person making it a trade to find 
purchasers for those who wish to sell, and vendors for those who 
wish to buy, and to negotiate and superintend the making of the 
bargain between them ” (s)« For this purpose he enters in his 
broker’s book a memorandum of the contract, and sends to the 
buyer a bought note and to the seller a sold note. He is not 
entrusted with the custody or possession of the goods, and there- 
fore has no lien. He has no implied authority to buy or sell in 
his own name or to receive payment (t). 


(o> Rhodes v. Fonooodt 1 A. C. 256 ; 47 L. J. Bx. 896 ; HanUyn v. Woed^. 
60 L. J. Q. B. 784; Ogden v. Nelson, [1904] 2 K. B. 896; see also Lazarus v. 
Caim S.S. Line, Lid,, 106 L. T. 378; Re Newman, Ltd , [1916] 2 Ch. 809; 
L. J, Ch. 626. 

(p) Summers v. Solomon, 26 L. J. Q. B. 301 ; 7 E. & B. 879; Drew v. Nunn^ 
4 Q. B. D. 461 ; 48 L. J. Q. B. 591 (mbamty of principal) ; Dchenham v. Mellon, 
6 A. C. 24; 50 L. J. Q. B. 135; Willis, Fahei d Co. v. Joyce, 104 L. T. 676. 

(q) For the special (Ichniition and po\^er(> ol mercantile agents under the 
Factois Acts, see post. Part III, Chapter V. 

(r) See Baring v. Corrie, 2 B. & Aid. 187 ; 20 B. R. 383 ; Smart v. Bandars, 
3 0. B. 895; 17 Lj. J. C. P. 238; 75 B. B. 819; Stevens 7. Biller, 23 Ch. D, 31; 
58 L. J. Ch. 249. As to dispositions of goods by mercantile agents generally 
see post, Pait III, Chapter V. 

<s) ^foUett 7. Robinson, L. B. 9 C. P., at p. 97. 

(t) Fairlie 7 . Fenton, L. R. 6 Ex., at p. 172; 39 L. J. Ex. 107. But in 
accordance with the rules already given (ante, p. 480), a broker may contract 
so as to render himc^elf personally liable. 
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Auotioneers. — An auctioneer is an agent for the purposes of 
sale by public auction. He has possession of the goods and a lien 
for his charges, and if they are unpaid may sue in his own name 
for the price (u). He has no implied authority to warrant goods 
sold by him (a). He has nc implied authority to give credit 
to the buyer or to receive payment otherwise than in cash (j/). 

He has implied authority to sell without reserve, and, if he 
does so, the vendor cannot set up as against the buyer a limita- 
tion of that authority not known to the buyer (z). He has 
implied authority to sign a memorandum of the contract of sale, 
not only for the vendor but also for the purchaser, but, in order 
to bind the purchaser, the memorandum must be made at the 
lime of the sale and as part of the transaction (a), and by the 
auctioneer himself, his clerk having no implied authority to sign 
for the purchaser (b). But such a signature on behalf of the 
purchaser will not be sufficient in an action brought by the 
auctioneer himself against the purchaser (o). 

Del credere agents are agents who, for an extra commission, 
termed a del credere commission, undertake to be liable for the 
price of goods sold by them in case of non-payment by the 
purchasers (d). But this liability arises only when there is an 
ascertained debt due from the buyer to the seller and the buyer 
refuses to pay either through insolvency or something which 
makes it as impossible to recover as in the case of insolvency : it 
does not extend to other obligations of the contract so as to make 


(ii) Williams v. Millmgton, 1 H. Bl. 81; 2 B. B. 724; Robinson v. Rutter, 
4 E. & B. 954; 24 L. J. Q. B. 250; Qriee v. Kenrich, L. B. 5 Q. B. 340; 89 
L. J. Q. B. 175. He also may contract personally with the purchaser ; Woolfs 
V. Horns, 2 Q. B. D. 366 ; 46 L. J. Q. B. 634. 

(ic) Payne v, Leoonfield (Lord), 51 L. J. Q. B. 642. 

ly) Williams v. Evans, L. E. 1 Q. B. 352 ; 85 L. J. Q. B. 111. 

(a) Rainbow v. Howkins, [1904] 2 K. B. 322 ; 73 L. J. K. B. 641. 

(a) Bell V. Balls, [1897] 1 Ch. 663 ; 66 L. J. Ch. 397; Chaney v. Macloir. 
[1929] 1 Ch. 461 ; 98 L. J. Gh. 345. Li the first of these cases the memorandum 
was not signed by the auctioneer imtil a week after Ihe contract, which wa^ 
held to be too late. In the second case it was held that it is, in eadi case, a 
question of fact whether the signature oi the memorandum by the auctioneer 
is part of the transaction of sale, and (upon the facts of the particular case), 
that 1^6 implied authozily of the auctioneer to bind the purchaser was still 
continuing although he signed the memorandum in his office, which was about 
three miles from the auction room, and about two hours after the sale, there 
being, as the Court found, reasonable ground for the delay. 

(S) Bell V. Balls (ub% supra). But the purchaser may give the auctioneer's 
clerk express authority to sign as bis agent (ibid), 

(c) Parebrother v. Svmmons, 3 B. & Aid. 383 ; 24 B. B. 399. 

(d) Hornby V. Lacy,C M. & S.,at p. 171; Ex p. Bright, re flfmiih, 3 OCh.D.. 
at p. 670; 48 L. J. Bk. 81; Weiss, etc,, Ltd v. Parmer, [1923] 1 K, B., at 
p. 240 ; 92 L. J. K. B. 179. 
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him liable for non-performance or expose him to an action by the 
seller to ascertain the amount due (c). The undertaking of a 
del credere agent is not a guarantee (/). 

Section 8, — Married Women, 

From the time of Manby v. Scott (g) it has been settled 
that a husband is not liable upon a contract of his wife unless 
it was made by her as his agent and with his authority. No 
liability arises from the fact of marriage only (h), and authority 
must exist in each case, although it may, on proof of certain 
circumstances, be inferred as a matter of fact, or implied by 
law or may arise from ratification of the contract (/)• 

1. Where a husband and wife are living together, and the 
wife, as manager of his household, buys ‘‘goods of such a 
character and nature as are usually required in those depart- 
ments of domestic life and economy which the wife ordinarily 
manages and controls ”, a jury is justified in drawing the 
inference of fact that the wife had authority to act as the agent 
of her husband (k). 

The inference is not rebutted by the fact that the wife has a 
separate income (I). 

But it may be rebutted by proof — 

(a) That the goods were supplied on the credit of the wife 
to the exclusion of the credit of the husband (m) : 

(b) That the wife was already supplied with a sufficiency 


(e) Gabriel d Sons v. Churchill and Sim, [1914] 3 K. B. 1272; 83 L. J. 
K. B. 491. 

(/) Posit Part III, Chapter IIT, Section 1. 
ig) (1659J, 1 Sid. 112. 

(h) Dcbenham v. Mellon, 6 A. C., at p. 31; 50 L. J. Q. B. 155. 

(t) Montague v. Benedict, 3 B. & C'., at pp. 635, 637; 3 L. J. K. B. 94; 
Jolly V. Rees, 15 C. B. (n.s.), at pp. 689—640; Phillipson v. Hayter, L. E. 6 
C. P., at p. 41; 40 L. J. C. P. 14. 

(A) Paqtun, Ltd. v. Beauclerk, [1906] A. 0., al p. 167; 75 L. J. K. B. 
‘i95. The same inJeicncc may be laiacd where the person to whom manage- 
ment is entrusted is a mistress or housekeeper: Dehenham v. Mellon, 6 A. C., 
at p. 36. The actual decision in Paquin, Ltd, v. Beauclerk is no longer law ; 
see Chitty on Contracts (20tb ed.), p. 638. 

(l) Seymour V. Kingseote, 38 T. L. R. 686; Callot v. Nasht 39 T. L. R. 291. 

(m) Paquin, Ltd. v. Beauclerk (uhi supia). 
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of such goods or with a fixed or adequate allowance 
for the purchase of such goods (n) : 

(c) That the purchase of the goods was excessive in point 
of extent, or, having regard to the smallness of the 
husband’s income or the standard of his expenditure, 
was extravagant (o). 

(d) That the wife had been forbidden by the husband to 
pledge his credit, even though this fact was unlmown 
to the person supplying the goods (p). If, however, 
“ an appearance of authority is once, in fact, created 
by the husband’s acts, or by his assent to the acts of 
his wife ” — as, c.g., by his paying for goods supplied— 
the husband is liable to any person dealing with the 
wife on the faith of such holding out ”, unless such 
person had actual notice that she had in fact no 
authority or that her authority had been revoked (?)• 

2. Where a husband and wife are living apart : — 

(a) If the husband has deserted the wife or has, by his 
conduct, compelled her to leave him, and has not in 
either case properly provided for her, the wife is, by 
implication of law, an agent of necessity for her 
husband, so as to bind him by her contracts for 
necessaries (r), including necessaries for infant children 
properly in her custody (s). 

But even in this case a husband is not liable, even 


(n) Seaton v. Benedict, 5 Bing. 28; Dehenham v. Mellon (ttbi supra); 
Morel Brothers v. Westmorland (Earl of), [1903] 1 K. B. 64; [1904] A. C. 11; 
73 L. J. K. B. 93 ; Slater v. Parker, 24 T. L. E. 621 ; Miss Qray, Ltd. v, Earl 
Cathoart, 38 T. L. E. 662. It is for the husband alone to decide on the scale 
of domestic life : Callot v. Nash (uhi supra). 

(o) Miss Ctray, Ltd. v. Earl Cathoart {uhi supra). 

S Jolly Y. Rees, 16 G. B. (n.s.) 628 ; 43 L. J. C. P. 177; Debenham y. 
i {uhi supra). 

{q) Dehenham y. Mellon, 6 A. G., at pp. 33, 36 ; 60 L. J. Q. B. 165. See 
also Jetley y. HW, 1 Gab. & E. 289. Here a husband and wife were living 
together, and furniture was supplied and work done for the house on the orders 
of the wife. The husband, however, took part in making selections of furniture 
and giving directions as to the work : — Held, that he was liable though he 
had forbidden her to pledge his credit, and it had been agreed between them 
that she ehould pay. A wife or mistress may, of course, be “held out*’ as 
having authority to act as agent in contracts other than for the supply ot 
necessaries. 

(f) Montague y. Benedict, 8 B. & C., at p. 635; 3 L. J. K. B. 94; Eastland 
Y. Burohell, 3 Q. B. D., at p. 436; 47 L. J. Q. B. 600; Dehenham Y. Mellon, 
6 A. G., at p. 31. 

(s) Bazeley y. Eorder, L. E. 3 Q. B. 669 ; 37 L. J. Q. B. 287. 
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for necessaries suf^lied to his wife, if she subse- 
quently commits adultery (t). 

By s. 194 of the Judicature Act, 1925, it is pro- 
vided that where on any judicial separation alimony 
has been ordered to be paid and has not been duly 
paid by the husband, he shall be liable for necessaries 
suppli^ for the use of the wife. 

(b) If the wife leaves the husband without his consent, 
no authority can be inferred or implied ( 0 ). But, if 
a wife or mistress has been held out to a particular 
person as having authority, he must have actual 
notice of its revocation (y). 

(c) If they separate by mutual consent, no authority is 
implied in law ; but the authority of the wife to bind 
her husband by contracts for necessaries may be 
inferred as a matter of fact — 

i. If no adequate provision is made by him for 
her maintenance, and she has no separate 
means (s). 

ii. If the husband does not pay an allowance 
which, upon separation, he has agreed to 
pay (o). 

The term ** necessaries ” must be considered with regard to 
the husband’s degree, estate, or circumstances ”, and it is for 
the jury to decide as to the wife’s necessity (6), the burden of 
proof being upon the plaintifl (c). 

It is in all cases the duty of a tradesman who sells goods to 
a married woman, if he wishes to make her husband liable, to 


(t) Oovter V. Hancock, 6 T. R. 603; Atkyns v. Pearce, 2 C. B. (n.s ) 763; 
26 Ii. J. C. P. 232; 109 R. R. 876; Wright Wehh v. Annandale, [1930] 2 
K. B. 8; 99 L. J. K. B. 444. 

(ar) Johnston v Sumner, 3 H. & N., al p. 269; 27 L. J. Ex. 341; 117 R. R. 
679; Eastland v. Bunhell, 3 Q. B. D., at p. 436; 47 Ir. J. Q. B. 300. 

(y) Ryan V. Sams, 12 Q. B. 460; 17 L. J. Q. B. 271. 

(e) JmnsUm v. Sumner (uh% 8Uj)ra)\ Emmett v. Norton, 8 G. & P. 506; 
66 R. R. 848; Dixon Y. Hurrdl, 8 C. & P. 717. But not il she has separate 
means (Clifford v. baton, 3 0. & P. 16) or an adequate allowance (Reeve y. 
Conyngham, 2 G. & K. 444). Whether the provision is adequate is a question 
for the jury : Atkyns y. Pearce (uhi supra) ; Hodgkmson v. Fletcher, 4 Gamp. 
70. 

(a) Hunt V. Dr Blaqutere, 3 Bmg.» at p. 668; 7 L. J. C. P. 198; 30 R. R. 
787; Heale y. .4ra6m, 36 L. T. 249. But not if he pays the agreed allowance, 
eYon though it is insufficient: Eastland y. Burchell (uhi supra). 

(h) Manhy y. Scott (uht supra); and see Hunt y. De Blaqutere (uhi supra), 
and Morgan v. Chetioynd, 4 E. & F. 461. 

(c) Philhpson v. Haytei (uhi supra). 
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inquire if she has his autiiority (<i), and, if he knows that she 
is living apart from him, to inquire the cause of the separation (e). 

A husband and wife may be jointly liable upon a contract, but 
the mere fact that the husband and wife, each having separate 
incomes, maintain a common establishment, for which goods are 
ordered by the wife, affords no evidence of such a joint liability, 
the fact that the order is by the wife being, if anything, evidence 
that she alone is liable (f). 

If a husband and wife are jointly liable, a plaintiff who has 
recovered judgment against the husband cannot subsequently 
maintain an action against the wife (g). Where they are not 
jointly liable, the liability of the one is inconsistent with the 
liability of the other, so that if the plaintiff, having sued both 
husband and wife alternatively signs judgment against the wife, 
he cannot afterwards maintain any claim against the husband (h). 

From the above it will be seen that an advertisement by a 
husband in a newspaper that he wiU not be responsible for his 
wife’s debts is devoid of any effect. For, if they are living 
together, no notice is necessary unless he has held her out as his 
agent, in which case such an advertisement is insufficient ; if, on 
the other hand, they are living apart, his liability depends, as a 
matter of law, upon the reason for the separation, and cannot be 
got rid of by any notice. 

A husband was not at Common Law liable for money lent to 
his wife to buy necessaries, even though he would have been 
liable upon a contract by her for necessaries (i). But in such a 
case, if the money was actually spent in necessaries, the lender 
was, in Equity, entitled to recover it from the husband, and the 
equitable rule now prevails (h). 

Section 9. — Solicitors 

The relationship of principal and agent between a solicitor 
and his client is created only by a retainer given by the latter (1), 


(d) Montague v. Benediei, SB. & C., at p. 637; 3 L. J. E. B. 91; Paquin 
T Beauolerk, [1906] A. C.. at p. 164; 76 L. J. E. B. 395. 

(e) Cbfford v. Laton, 3 C. A P.> at p. 16. 

(ft Morel Brothers v. Westmorland, [1903] 1 K. B., at p 74; 78 L. J. E. B. 
93 

'(g) See Hoare v. Niblett, [1891] 1 Q. B. 781; 60 L. J. Q. B. 66.5. 

(h) Morel Brothers v. Westmorlarul, [1908] 1 E. B., at pp. 76, 77; Moore 
v. Flanagan, [1920] 1 E. B. 919; 89 L. J. E. B. 417. 

(t) Knox V. Bushell, 3 C. B. (n.s.) 884; 111 B. B. 676. 

(k) Dears v. Soutten, L. B. 9 Eq. 151. 

(l) See Be Beeket, [1918] 2 Ch. 72; 87 L. .T. Ch. 457. 
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i.e., an authority to act for him in some particular business* 
Unless writing is required by Common Law or under any 
statute (m) a retainer may be oral, and may also be inferred 
from the conduct of the parties (n)« There is, however, no 
such thing as a general retainer of a solicitor ”, so that special 
authority must be obtained from the client before litigious pro- 
ceedings of any kind are taken by a solicitor (o). 

The relationship between solicitor and client may be deter- 
mined in the same way as any other contract of agency, as, e*g., 
by the death of either party (p) or by the withdrawal of the 
retainer by the client, or by lie solicitor declining to act any 
further for the client. But where a solicitor is retained to prose- 
cute or defend a cause, he enters into an entire contract to 
conduct the action to its termination; and if during the pro- 
ceedings he refuses to act any further for the client, he cannot 
recover any costs for what he has done, unless there are circum- 
stances justifying his refusal; as, for example, if the client 
repudiates his responsibility for costs, or refuses to make 
necessary advances for expenses (g). 

Conversely, if there is a breach by the client of a contract to 
employ the solicitor for a particular business or period, the latter 
will have his remedy in the ordinary way for the breach of 
contract (r). 

A solicitor is the general agent of his client in all matters 
which may reasonably be expected to arise for decision in an 
action (s), and has, therefore, implied authority to compromise 
an action, imless he is expressly forbidden to do so (t). But 
where he is merely employed to act for a client with regard to 
a claim by him against a third person, he cannot, in the absence 
of express authority, compromise the claim before action (w). 


(m) As, \Aliere it i& to last for more than one year : Eley v. Positive 
Assurance Co., 1 Ex. D. 20; 45 L. J. Ex. 451. 

(n) Blyth v. Fladgate, [1891] 1 Ch., at p. 365; 60 L. J. Ch. 66. 

(o) Re Gray, Gray v. Coles, 65 L. T. 712; and see Wray v. Kemp, 26 

('h. D. 169; 53 L. J. Ch. 1020; Lord v. Krllctt, 2 Myl. & 1; Atkinson v. 

Abbott, 3 Drew. 251; 106 R. R. 329. 

(p) Whitehead v. Lord, 7 Ex. 691 ; 21 L. J. Ex. 239. 

iq) Underwood, Son and Piper v. Lewis, [1894] 2 Q. B. 306; 64 L. J. Q. B. 
60. See also Hatokes v. CoLtreU, 3 H. & N. 243 ; 27 L. J. Ex. 369; Wads- 
worth V. Marshall, 2 C. & J- 665; 1 L. J. Ex. 250. 

(r) He Galland, 31 Ch. D., at p. 300 ; 55 L. J, Ch. 478; and see Montforts 
V. Marsden, [1895] 1 Ch. 11; 64 L. J. Ch. 62. 

(a) Prestwick v. Polcij, 18 C. B. (n.s.), at p. 816; 34 L. J. C. P. 189. 

(t) Prestwick V. Poky, IS C. B. (n.s.), al p. 816; and see Re Newen, 
Carruthers v. Ncivui, [1904] 1 (''h. 812; 72 L. J. Ch. 356; Welsh v. Roe, 87 
1 *, J. £. B. 520. 

(u) Macaulay v. PoiUy, [1S971 2 Q. B. 122; 66 L. J. Q. B. 665. 
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In the conduct of Utigation the relationship between a countrv 
solicitor and a London agent is that of client and soUcitor, and 
the London agent therefore has the same authority to make a 
compromise as the country soUcitor, and may bind both the 
country solicitor and the lay client (a). 

A soUcitor is mder an obligation to bring to the discharge of 
his duty reasonable care, skill and knowledge. Accordingly “ he 
is Uable tor the ronsequences of ignorance or non-observance of 
the rules of practice ... ; f or the want of care in the preparation 
of the cause for trial, or of attendance thereon with his witnesses, 
and for the mismanagement of so much of the conduct of a cause 
as is ^uaUy jotted to his department of the profession ”, but 
he IS not hable for error in judgment upon points of new 
occurrence, or of nice or doubtful construction” («). He is 
also Uable for the default or negligence of agents employed bv 
him (z). ' ^ 

A soUcitor is not debarr^ from buying from, BAniT.« to, or 
other wise dealing with, his cUent, yet no transaction between hinn 
and his chent while the relationship of soUcitor and cUent easts 
can stand unless his cUent acted upon competent and iw/io- 
pendent advice, or he can prove that the transaction is fair and 
reasonable, that he made fuU and complete disclosure of all 
material facts, and gave to the cUent all reasonable advice 
agamst himself that he would have given to him against a third 
party (a). 

The UabiUty of a soUcitor to third persons upon contracts 
made by 1^ on behalf of his cUent is governed by the ordinary 
r^es rdatmg to agency, so that he is not personaUy Uable upon 
UabiUties incurred by him as agent for and with the authority of 
his cUent. Thus, he is not personaUy Uable for the pwof of 
photographs which, as the photographer knows, are suppUed to 
him as soUcitor and for the purposes of Utigation (b). Nor is he 


(а) . Withers v. Parker, 6 H. & N. 726 : 29 L. J. Bx 820- Re 
(fiW ; Rhodes v. Fielder, Jones and Harrison, 89 L. J K B 16 

V "S J- P- 79- See alio Piroes 

Lamm n Cl & Fm. 91; 69 E. E, 46; FleUsher Son v. Jubb Booth and 
Hellttoell, [1920] 1 K, B. 276; 89 L. J, K. B. 236 (a solicitor is bound to know 
the prowsions of s. 1 of the Public Authorities Protection Act, 18981 

[18M] wl’T *31' 

ond Hatt [1917] 2 Ch. 71; 86 L. J. Ch, 424; see also 
ante, p. 460. In the case of a gift, unless it is of a trivial character, independent 
adviM IS always necessary: Ltles v. Terry, [1896] 2 Q. B. 679 ; 66 L. J. Q B 
34; Wtllu V. Barron, [1902] A. C. 271; 71 L. J. Ch. 609 ^ 

(б) Wakelield v. Duekteo)th <f Co., [1915] 1 K. B. 966; 84 L. J K B 336 
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liable for the expenses of witnesses whom he has caused to be 
subpoenaed (c), unless he specially pledges his own credit (d). 
But he is liable where he himself as principal employs a person 
to do anything for which he makes a charge, as, for example, 
a law stationer; so also he is liable for the fees of the officers of 
the Court (e). 

A solicitor is not, however, liable only to his client, but he is 
also, as an officer of the Court, subject to its disciplinary juris- 
diction, and, as such, may be liable to proceedings of a penal 
character if he fails in his duty to the Court or his client (/). 
And he may, as an officer of the Court, be liable to third persons 
other than his client, as, c,g., where by his negligence a fund 
in Court is improperly paid out to a third person (g). So, also 
where he takes or continues proceedings without any authority 
from his client or after his authority has determined (h), or is 
guilty of professional misconduct in conducting proceedings (t), 
he is liable to pay the costs of the other party. 

Lien of Solicitor. 

1. Comfnon Law lien . — ^A solicitor has a lien for his taxable 
costs, charges, and expenses upon all the papers of his client 
which have come into his hands as solicitor^ but not for ordinary 
advances nor upon papers coming to him in some other capacity, 
e.g.f as mortgagee (k). But it is a general lien^ not only for the 
costs of the particular business in the course of which the docu- 
ments were used, but for other business also (I). And it is 
purely a Common Law lien : it depends, therefore, upon his 
actual possession of the papers and cannot be actively enforced. 
It creates no equitable charge, and is simply a right as against 


(c) Robins v. Bridge, 3 M. & W., aii p. 119; 7 L. J. Ex. 49. 

{d) Lee v. Everest, 2 H. & N. 285; 26 L. J. Ex. 334; Evans v. Philpotts, 
9 C. & P. 270; Mallei v. Mcars, 3 East 16. 

(e) Robins v. Bridge (uhi supra\\ Er p. Hartop, 12 Ves., at p. 362; see 
also Cocks V. Bruce j Scarle and Good\ 21 T. L. P. 62 (solicitor liable to short- 
hand-writer). 

(/) Re Haynes, 16 Ch. D., at p. 62; 49 L. -T. Bk. 62. 

(q) Be Danger's Trmts, 41 Ch. D. 178; 68 L. J. Ch. 315. 

()i) Simmcms v. Liberal Opinion, Ltd., [1911] 1 K. B. 966; 80 L. J. K. B. 
617. See also GeilingcrY. Gibbs, [1B97J 1 Ch. 479; 66 L. J. Ch. 230; Pricker 
V. Van Grutten, [1896] 2 Ch. 619 ; 66 L. J. Ch. 823. A solicitor is also subject 
to various disciplinary enactments under Part I of the Solicitors Act, 1932, 
as amended by the Solicitors Actb, 1933, 1936, 1939 and 1941. 

(0 Myers v. Elman, [1940] A. C. 282; 109 L. J. K. B. 105. 

(k) Sheffield v. Eden, 10 Ch. D. 201; Re Taylor, Stileman and Underwood, 
[1891] 1 Ch. 590; 60 L. J. Ch. 626. 

(i) Re Taylor, SUleman and Underwood, [1891] 1 Ch., at p. 699. 
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his client and persons claiming through the client, but not as 
against persons daiming by a right superior to that of the client, 
to retain the papers until the costs are satisfied (m). 

2. Equitable lien. — solicitor has an equitable lien, not 
depending upon possession (n), on any mtmey (o) or costs which 
have become payable to his dient as a residt of litigation con- 
ducted by him. This is a particular lien, extending only to the 
costs of the particular litigation (p), but it may be activdy 
enforced by the Court by a chargmg order (g). 

It does not, however, amount to an equitable assignment of, 
or a charge upon, the proceeds of the judgment (r) ; it is only a 
right to ask for the intervention of the Court for his protection 
when there is a probability of the client depriving him of his 
costs (s). 

8. Statutory lien. — ^By s. 69 of the SoUeiton Act, 1982, ** any 
Court in which a solicitor has been employed to prosecute or 
defend any suit, matter or proceeding may at any time dedare 
the solicitor entitled to a charge on the property recovered or 
preserved through his instrumentality for his taaed costs in 
reference to that suit, matter or proceeding, and may make such 
orders for the taxation of the said costs and for raising money 
to pay, or for paying, the said costs out of the said property as 
they think fit, and all conveyances and acts done to defeat, or 
operating to defeat, that charge shall, except in the case of a 
conveyance to a bona fide purchaser without notice, be void as 
against the solidtor; provided that no order shall be made if 


(m) See, as to the nature and extent of the lien, Be Lleteelhn, [16011 6 
Ch. 146; 60 L. J. Ch. 783; Re Hawkes, [1898] 3 Ch. 1; 67 L. J. C9i. 381. 
Where there is a change of solicitors during an action in wUch persons other 
than the plaintiff and the defendant may be interested, as, e.g., actions for 
the administration of the estate of a deceased person, or for the administration 
of the trusts of a deed, or for dissolution ol partnership, the first solicitor 
cannot assert his lien over papers that have oome into his hands in the course 
of the action so as to embarrass the other persons interested in the proceedings, 
but must, without prejudice to hie Uen, produce them when they are required 
for the carrying on ol the proceedings : Re Boiighton, BougMm v. BouihUm, 
33 Ch. D. 169; Bodev v. Hensby, [1893] 1 Oh. 101; 61 L. J. Ch. 174; Deesau 
v. Peters, Rushion <t Co., [1933] 1 Ch. 1; 91 L. J. Ch. 354. 

(n) Mercer v. Graves, L. E. 7 Q. B., at p. 608 ; 41 L. J. Q. B. 313. 

(o) Not realty: Shaio v. Neale, 6 H. L. C. 681; 37 L. J. Oh. 444. 

Ip) Hall V. Laver, 1 Hare 571; 68 B. B. 198. 

(q) Hamer v. Odes, 11 Ch. D. 043 ; 48 L. J. Ch. 608. 

(r) Mercer v. Graves (ubi supra); see also Ex p. Morrison, L. B. 4 Q. B., 
at p. 166; 88 L. J. Q. B. 66. 

(s) Mereer v. Graves (ubi supra). 
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the right to recover the costs is barred by any statute of 
limitation (t). 

Lien of London dgentm — ^Where a London agent is employed 
by a country solicitor he has all the foregoing liens : (i) as against 
the country solicitor for all costs for agency business and disburse- 
ments due from him, whether in the particular action or in any 
other proceedings ; but (ii) as against the client only for the costs 
of the particular action (w). If, however, the client settles with 
the country solicitor (by payment, set-oS, or otherwise) without 
notice of the London agent’s rights, such rights are lost {on). 

Section 10.— Partners 

By s. 56 of the Supreme Court of Judicature Act, 1925, all 
causes and matters for the dissolution of partnership or for the 
taking of partnership accounts are assigned to the Chancery 
Division. 

For almost every other purpose, however, the law relating to 
partners is merely a branch, but an important branch, of the 
law of agency. 

The principal Act is the Partnership Act, 1890 (y), but the 
Limited Partnerships Act, 1907, created a special type of 
partnership which will be explained later (z). 

Definition of Partnership. — ** Partnership is the relation 
which subsists between persons carrying on a business in 
common with a view of profit ” (a). 

But the relation between members of any company or 
association which is — 

(a) Registered as a company under the Companies Act, 1862, 
or any other Act of Parliament for the time being in 
force and relating to the registration of joint stock 
companies (&); or 

(t) This section replaces similar provisions in s. 69 of the Solicitors Act, 
1860, which was held to apply only to property recovered in a Court of Justice 
and in civil proceedings, not where it was recovered by negotiation without 
litigation (Megucrditchian v. Lighthound, [1917] 2 K. B. 298; 86 L. J. K. B. 
889), or as an indirect result of criminal proceedings (Re Humphreys, [19081 
1 Q. B. 620; 67 L. J. Q. B. 412). 

(«) Lawrence v. Fletcher, 12 Ch. B. 858; and see Re Jones, [1906] 2 Ch. 
219; 74 L. J. Ch. 458. 

(a) Cockayne v. Harrison, Tj. R. 15 Eq. 298 ; 42 L. J. Ch. 660. 

(if) References in the text and notes are to this Act, unless otherwise stated. 

(z) Post, p. 502. 

(fl) R. 1 (1). Note that the section says “ a business not “ business 

(b) The law rehtini» to joint stock companies was consolidated by the 
Companies Act. 1948. 
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(b) or .ncor,OT.ted by or ia por«bM« ot any other 

^ of P«l™nent <» letter, peteat. or Boyi Charter; or 
t( 0 ) A company enptged ia workmg mhiea rrtlhm aad eobjeet 
to the junsdicfaon of the Stannaries (c)] ; ^ 

is not a partnership within the meaning of thin Act /d) 

-la debmj^ whether a partlerehip deea aot 

exist, regard shall be had to the following rules (e) •— 

“(1) Joint tenancy, tenancy in common, joint property 
common property, or part ownership does not o itself 
partnership as to any^g so held or owned, whetoer the teJl^te 

T?.° f «8e thereof. 

(2) pie shaimg of gross returns does not of itself create a 

^tnership, w;hrther the persons sharing such iturnk have o? 
have not a ]omt or common right or interest in any proper^ 
from t^ use of which the returns are derived. 

« (8) pie receipt by a person of a share of the profits of a 
business is pimo /ace eridence that he is a parser in the 
busmess, but the receipt of such a share, or of a payment con- 
to^t <m or varying with the prodts of a business, Ses not of 
its^ make him a partaer m the business; and in particular- 
(a) The reempt by a person of a debt or other Uquidated 
amount by mstalments or otherwise out of the accruing 
profits of a business does not of itself nfiftlra him a 
partner in the business or liable as such; 

“ (b) A contract for the remuneration of a servant or agent 
of a person engaged in a busmess by a share of the 
profits of the business does not of itself make the 
servant or agent a partner in the business or liable as 
such; 


« (c) A person being the widow or child of a deceased 
pinner, and receiving by way of annuity a portion of 
the profits made in the business in which the deceased 
person was a partner, is not, by reason only of such 
receipt, a partner in the business or liable as such; 

“ (d) The advance of money by way of loan to a person 
engaged or about to engage in any busmess on a 
contract with that person that the lender shall receive 
a rate of interest varying with the profits, or shall 
receive a share of the profits arising from carrying on 
the business, does not of itself make the lender a 


(d) R***! ^9)^* abolished by the Stannaries Court (Abolition) Act, 1898. 

(e) k‘ 2.' ^ ■ 
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partner with the person or persons carrying on the 
business or liable as such. PTovidcd thctt the contTact 
is in writing and signed by or on behalf of dll the 
parties thereto; 

(c) A person receiving by way of annuity or otherwise a 
portion of the profits of a business in consideration of 
the sale by Tiim of the goodwill of the business, is not, 
by reason only of such receipt^ a partner in the business 
or liable as such.*^ 

With regard, however, to paragraphs (d) and (e), it is 
provided that in the event of any such borrower of money, or 
purchaser of a goodwill, becoming bankrupt, or entering into an 
arrangement to pay his creditors less than twenty shillings in the 
pound, or dying insolvent, the lender of such money, or the 
vendor of such goodwill, shall not be entitled to recover anything 
in respect of his loan, or of the share of profits contracted for, 
until the claims of the other creditors for valuable consideration 
in money, or money^s worth, have been satisfied (/). And it 
has been held that this provision applies to the case of a contract 
for the loan of money at interest varying with the profits, not- 
withstanding that the contract is not in writing (g). 

The effect of the definition and rules is that, to constitute 
partnership — 

(i) there must be an association formed for the purpose of 
making profit. Thus an ordinary dub is not a partner- 
ship (h); 

(ii) the object of the association must be the carrying on of 
a series of acts constituting a business. Thus an 
association formed for the purpose of enabling funds 
contributed by its members to be held and invested by 
trustees does not constitute a partnership merely because 
the trustees have the power to sdl the securities held 
by them and re-invest the proceeds; but it would be 
otherwise if the association was formed for the business 
of speculating in shares (i). 

By s. 45 of the Act the term “ business ” includes 
every trade, occupation or profession 


(/) S. 8. 

(g) Re Fort, ex p. Schofield, [1897] 2 Q. B. 495; 66 L. J. Q. B. 824. 

(h) See Wise v. Perpetual Trustee, Co., [1903] A. C. 149; 72 L. J. P. C. 31. 
(f) Smith V. Anderson, 16 Ch. D., at p. 277; 60 L. J. Ch. 39. 
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(iii) the business must be carried on in common^ i.e., so as to 
create the relationship of principal and agent, each 
partner being both principal and agent (j); 

(iv) neither co-ownership nor the sharing of gross returns of 

itself constitutes partnership. So, if two persons are 
joint owners of land and share the net profits made by 
letting it, they do not thereby become partners (k). So, 
also, where A, the proprietor of a theatre, let it for 
dramatic entertainments, to B who supplied the com- 
pany it was held that there was no partnership merely 
because A took half the gross proceeds as rent (1). But 
there may be a co-ownership of property and a partner- 
ship in the business of managing it, as e.g., where 
co-owners of a mine w<»rk it in partnership as a colliery 
business (m); 

fv) sharing the net profits of a business is evidence from 
which the existence of partnership may be inferred as 
a fact (n): but this evidence may be negatived by other 
facts, and the Court must in each case determine what 
was the real intent of the parties and the nature of the 
transaction as a whole (o). 

Fomiatlon of partneishlp. Number of partners.— Subject to 
s. 4 of the Statute of Frauds (p), a partnership may be created 
in any manner. By ss. 429 and 484 of the Companies Act, 1048, 
if the number of partners exceeds ten in the case of a banking 
business, or twenty in the case of any other business, it must be 
registered under ^at Act, unless it is formed in pursuance of 
some other Act, or of letters patent, or is engaged in working 
mines within and subject to the jurisdiction of the Stannaries. 

Persons who have entered into partnership are for the 
purposes of the Act called colleetivriy a firm, and the name under 


(j) See Cox v. Hickman, 8 H. h. 0. 268; 80 L. J. C. P. 126; 126 B. B. 148; 
Walker v. Hirseh, 27 Cb. D. 460; 64 L. J. Ch. 816. 

(k) See French v. Stynng, 2 C. B. (n.s.) a1 p. 866 ; 26 Ii. J. C. P. 181. 

(2) Lyon v. Knowles, 3 B. & S. 666; 82 L. J. Q. B. 71. 

(m) Grawshay v. Maide, 1 Swanst., at p. 623; 18 B. B., at p. 126; sea also 
Haois v. Dams, [1894] 1 Ch., at p. 401; 68 I/. J. Oh. 219. 

(n) Mollwo March d Co. v. Court of Wards, L. B. 4 P. 0. 419. 

(o) Dams v. Davis, [1894] 1 Ch. 898 ; 68 L. J. Ch. 219; Adam v. Newhig- 
qing, 18 A. 0., at p. 816; 67 L. J. Oh. 1066 ; 69 L. T. 267. “The Court 
looks at the transaction and says, ‘ Is this, in point of law, really a partner- 
ship? ’ ”; Weiner v. Harris, [1910] IK. B., at p. 290; 79 L. J. K. B. 842. 

(p) Ante, p. 68. 
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which their business is carried on is called the firm name (g). 
But though the firm name may be used for certain purposes, a 
firm does not, like a company (r), become a new legal person 
distinct from the persons who compose it : it remains an aggre- 
gate of individuals, each of whom, except in the case of a limited 
partnership, is liable for all the debts of the firm. 

There is nothing to prevent an infant from becoming a part-^ 
ner, and until he disaffirms the contract of partnership he is a 
member of the firm and entitled to all the benefits resulting from 
the partnership (s). But he cannot contract debts by trading, 
and therefore does not become liable for the debts of the firm. 
The adult partners are, however, entitled to insist that the 
partnership assets shall be applied in payment of the debts of the 
firm, and that until this is done no part of them shall be received 
by the infant (t). If one member of a firm is an infant, judg- 
ment cannot be recovered against the firm simply, but must be 
against the firm other than the infant (t). 

The Limited Partnerships Act, 1907.— A limited partnership 
formed under this Act differs in many respects from an ordinary 
or general partnership. It must consist of one or more persons, 
called general partners, who shall be liable for all debts and 
obligations of the firm, and one or more persons, to be called 
limited partners, who shall at the time of entering into such 
partnership contribute thereto a sum or sums as capital or pro- 
perty valued at a stated amount, and who shall not be liable 
for the debts or obligations of the firm beyond the amount so 
contributed. A limited partner shall not, during the continuance 
of the partnership, either directly or indirectly, draw out or 
receive back any part of his contribution, and, if he does so. 


(q) S. 4. By s. 1 of the Registration of Business Names Act, 1916 (6 & 7 
Geo. 5. c. 58), every firm having a place of business in the United Kingdom 
and carrying on business under a business name which does not consist of the 
true names of all the partners, and also every individual who carries on 
business under a business name which does not consist of his true surname, 
and every individual or firm who, or a member of which, has changed his 
name, except, in the case of a woman, in consequence of marriage, must furnish 
to the registrar the particulars required by s. 3. Any contract made by a 
person in default and relating to the business in respect of which he is in 
default is unenforceable by action, though, by s. 8, the Court may, in certain 
circumstances, grant relief, which has the eftect of validaline the contract 
ab initio: Rc Sfiaer, [1927] 1 Ch. 365; 96 L. J. Ch. 282. 

(r) See Salomon v. Salomon <f Co., [1897] A. C. 22; 66 L. J. Ch. 85. 

(s) Goode V. Uaiiison, 5 B. & Aid. 147; 24 B. E. 807. 

(t) Lovell and Christmas v. Beauchamp, 11894] A. C. 607; 63 h, J. O. B 
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shall be liable for the debts and obligations of the firm up to the 
amount so drawn out or receiTed back (u). 

Every limited partnership must be registered as such in 
aoccHrdance with the provisions of the Act, or in default it will 
be deemed to be a general partnership, and every limited partner 
will be deemed to be a general partner (to). 

Liabilities of partners to outsiders. — “Every partner is an 
agent of the firm and his other partners for the purpose of the 
business of the partnership i and the acts of every partner who 
does any act for carr 3 dng on, in the usual way, business of the 
kind carried on by the firm of which he is a member, bind the firm 
and his partners unless the partner so acting has in fact no 
authority to act for the firm in the particular matter, and the 
person with whom he is dealing either knows that he has no 
authority or does not know or believe him to be a partner** 
[s. 8]. 

“ An act or instrument relating to the business of the firm and 
done or executed in the firm name, or in any other manner 
showing an intention to bind the firm, by any person thereto 
authorised, whether a partner or not, is binding on the firm and 
all the partners. Provided that this section shall not affect any 
rule of law relating to the execution of deeds or negotiable 
instruments ** [s. 6] (oi). 

“Where one partner pledges the credit of the firm for a 
purpose apparently not connected with the firm’s ordinary course 
of business, the firm is not bound unless he is in fact specially 
authorised by the other partners ; but this section does not affect 
any personal liability incurred by an individual partner ’* fs. 7]. 


(u) Limited Partnerships Act, 1907, s. 4. • 

(to) Id., 8. 6. On registration a statement must be sent by post or delivered 
to the registrar of joint stock companies at the register ofGlce in that part 
oi the United Kingdom in which the principal place of business is situated or 
proposed to be situated, containing the followmg particulars: — (a) the firm 
name, (b) the general nature of the business, (c) the principal place of 
business, (d) the full name of each partner, (e) the term, if any, for which 
the partnership is entered into and the date of its commencement, (f) a state- 
ment that the partnership is limited, and the description of every limited 
partner as such, (g) the sum contributed by every limited partner as such, and 
whether paid in cash or how otherwise: Ib., s. 8, Any changes in a limited 
parlnersmp must also be registered: Jb., s. 9. Notice of any arrangement 
or transaction under which a general partner will become a limited partner 
or the share of a limited partner will be assigned to any person: Jb., s. 10. 

(r) See ante, p. 480. But a deed executed by one partner on behalf of 
the firm, though invalid as a deed, may be good as an equitable assignment: 
Marchant v. Morton, [1901] 2 K. B. 829; 70 L. J. K. B. 820. 
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^*11 it has been agreed between the partners that any restric- 
tion shall be placed on the power of any one or more of them to 
bind the firm, no action done in contravention of the agreement 
is binding on the firm with respect to persons having notice of 
the agreement” [s. 8]. 

** Every one who by words spoken or written or by conduct 
represents himself, or who knowingly suffers himself to be repre- 
sented, as a partner in a particular firm, is liable as a partner 
to any one who has on the faith of any such representation given 
credit to the firm, whether the representation has or has not 
been made or communicated to the person so giving credit by 
or with the knowledge of the apparent partner making the repre- 
sentation or suffering it to be made. Provided that where, after 
a partner’s death, the partnership business is continued in the 
old firm name, the continued use of that name or of the deceased 
partner’s name as part thereof shall not of itself make his 
executors or administrators, estate, or effects liable for any 
partnership debts contracted after his death ” [s. 14]. 

A limited partner shall not take part in the management of the 
partnership business^ and shall not have power to bind the firm^ 
provided that a limited partner may by himself or his agent at 
any time inspect the books of the firm and eoaamine into the state 
and prospects of the partnership business^ and may advise with 
the partners thereon. 

If a limited partner takes part in the management of the part- 
nership business^ he shall be liable for dll debts and obligations of 
the firm incurred xvhile he so takes part in the management as 
though he were a general partner (y). 

From the above sections it will be seen that, following the 
ordinary rules applicable to agency, but subject to exceptions in 
the case of limited partners, ev^ partner is liable for all acts of 
his partners which are done by them as his agents, and within 
their ostensible authority. 

Every partner, whether an active or dormant partner, is 
liable for all the acts of his partners that are within the authority 
which, from the nature of the particular business, they may be 
presumed to possess and no private arrangements can limit that 
authority (s). But the firm is not liable if the person dealing 
with a partner knows that he has no authority or, not knowing 
that he is a partner, contracts with him personally. 


iy) Liuiited Parlnerships Act, 1907, s. 6 (I), 

( 2 f) Cox \ Hickman, 8 H. L. C., at pp. 304, 306 ; 80 L. J. 0, P. 126. 
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And the implied authority is limited to acts that are 
“ apparently ” within the ordinaiy coiuse of business, so that ’ 
if a partner does an act which apparently is for his private pur- 
poses, the other partners are not liable unless he has actual 
authority or they are estopped from denying his authority or 
have ratified his act. 

Thus, a negotiable instrument given or indorsed in the firm’s 
name, by one partner in a trading concern, for a transaction 
of the firm, will ordinarily bind the firm, though it will not be so 
in the case of a non-trading firm, e.g., a firm of solicitors tmless 
the partner had actuid authority, as the giving or indorsing 
of negotiable instruments is not within the ordinary course of 
such a business (a). 

One partner has no implied authcoity to bind his firm by a 
submission to arbitration (b), nor by borrowing money, unless, 
in the case of a trading firm, the money is properly borrowed 
for the purposes of the business (c), nor by giving a guarantee 
unless it is necessary for and within the apparent scope of the 
partnership business (d), which is not so in the case of a firm 
of solicitors (e). 

Nature (tf Partner's liability. 

A. Debts and obligations. — “ Every partner in a firm is liable 
jointly with the other partners, and in Scotland severally also, 
for all debts and obligations of the firm incurred while he is a 
partner ; and after his death his estate is also severally liable in 
a due course of administration for such debts and obligations, so 
far as th^ remain tmsatisfied, but subject in England or Irelemd 
to the prior payment of his separate debts ” [s. 9] . 

A limited partner is prvma fade liable only to the extent of 
his contribution (/). 

Partners are joint debtors ; accordingly a partner has a right 
to demand that his other partners shall be made co-defendants 
with him. If this has not been done and a judgment is obtained 
against one x>artner, it is a bar to any further proceedings against 


(fi) Hedley v. Bambiidge, 8 Q. B. 316; 11 L. J. Q. B. 298; Garland v 
Jaeomh, h. B. 8 Ex. 216. As to the power ot a member of a firm of solicitors 
to bmd his partners, see also Harman v. Johnson, 2 E. A B. 61; 32 
It. J. Q. B. 297; (receipt of money lor inweslment) ; Plumer v. Gregory, 18 
Eq. 621; 48 L. J. Oh. 616 (borrowing ot money). 

(b) Stead V. Salt, 3 Bing. 101; 8 L. J. C. P. 176. 

(e) Plwmr V. Gregory (ttM eiipra). 

(d) Brettel v. Williams, 4 Ex. 623; 19 L. J. Ex. 121. 

(e) Hasleham v. Young, 6 Q. B. 888; 18 L. J. Q. B. 206. 
if) Ante, p. 602. 
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another surviving partner arising out of the same cause df actioiif 
because, since the debt was joint, there was only one cause of 
action, which had become merged in the judgment (g). 

Thus, in Kendall v- Hamilton^ A and B carried on business 
as partners, and borrowed money from C, who sued them and 
recovered judgment, but the judgment was unsatisfied owing to 
the insolvency of A and B. C subsequently discovered that D 
at the time of the loan was an undisclosed partner of A and B, 
and sued him for ^e debt. Held, that the judgment against 
A and B was a bar to any action against D (h). 

On the other hand, in Wegg Prosser v. Evans (i), it was held 
that a judgment against one joint contractor on a cheque given 
by him alone for the joint debt was not a bar to an action 
against the other joint contractor on the original contract, the 
causes of action not being the same. 

Liability of incoming and outgoing partners. — A person who 
is admitted as a partner into an existing firm does not thereby 
become liable to the creditors of the firm for anything done before 
he became a partner. A partner who retires from a firm does 
not thereby cease to be liable for partnership debts or obligations 
incurred before his retirement. A retiring partner may be dis- 
charged from any existing liabilities by an agreement to that 
effect between himself and the members of the firm as newly 
constituted and the creditors, and this agreement may be either 
express or inferred as a fact from the course of dealing between 
the creditors and the firm as newly constituted ” [s. 17]. 

Where a person deals with a firm after a change in its consti- 
tution, he is entitled to treat all apparent members of the old 
firm as still being members of the firm, until he has notice of the 
change. But an advertisement in the Gazette is sufficient notice 
as to persons who had not dealings with the firm before the date 
of the dissolution or change so advertised. The estate of a 
partner who dies, or who becomes bankrupt, or of a partner who, 
not having been known to the person dealing with the firm to be 
a partner, retires from the firm, is not liable for partnership debts 
contracted after the date of the death, bankruptcy, or retire- 
ment respectively [s. 36]. 

Thus, if A, B and C are partners and D enters in place of 
C the liability of A, B and C towards existing creditors can be 
affected only by a novation {ante, p. 204 ) creating a new 

4 

(/i) Uhl supra. Sec also MtLeod Power, [1898] 2 Oh. 296: 67 L J. Ch 
661. 

(•) [1893] 1 Q. B. 108; 01 L. J. Q. B. 1. 
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agreement between such creditors and the new %rm. Towards 
new creditors the new firm is ordinarily alone liable, but a 
partner who has retired may remain liable if he has not given 
notice of his retirement and he must give individual notice to 
old customers (k), 

A dormant partner, however, “ may retire from a firm 
without giving notice to the world** (1). 

B. Delicts and misapplication of money or property . — 
Where, by any wrongful act or omission of any partner acting 
in the ordinary course of the business of the firm, or with the 
authority of his co-partners, loss or injury is caused to any person 
not being a partner in the firm, or any penalty is incurred, the 
firm is liable therefor to the same extent as the partner so acting 
or omitting to act ” [s. 10] • 

« Where one partner, acting within the scope of his apparent 
authority, receives the money or property of a third person and 
misapplies it, and where a firm in the course of its business 
receives money or property of a third person, and the money or 
property so received is misapplied by one or more of the partners 
while it is in the custody of the firm, the firm is liable to make 
good the loss ” [s. 11]. 

“ Every partner is liable jointly with his co-partners and dso 
severally for everything for which the firm, while he is a part- 
ner therein, becomes liable imder either of the two last preceding 
sections ” [s. 12]. 

Duties and liabilities of partners to each other.— The following 
rules are laid down by the Act (m), subject to any express or 
implied agreement to the contrary : — 

All partners are entitled to share equally in the capital and 
profits, and must contribute equally towards the losses. 

The firm must indemnify every partner in respect of pay- 
ments made and liabilities incurred by him in the ordinary and 
proper conduct of the firm’s business or in anything necessarily 
done for the preservation of the business or property of the firm. 

A partner making, for the purpose of the partnership, any 
actual payment or advance beyond the amount of capital which 
he has agreed to subscribe is entitled to interest at the rate of 
5 per cent, per annum from the date of the payment or advance. 


(k) Re Hodgson, 81 Oh. D., at p. 184; 65 L. J. Gh. 241. 

(l) Heath V. Sanson, 4 B. & Ad. 172; 2 It. J. E. B. 25. See also Carter v. 
Whalley, 1 B. & Ad. 11; 8 L J. (o.s.) K B. 340. 

(nt) S. 24 (as modified by the Limited Partnerships Act, 1907). 
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A partne/ is not entitled before the ascertainment of profits 
to interest on the capital subscribed by him. 

No partner is entitled to remuneration for acting in the 
partnership business. 

The partnership books are to be kept at the place of business 
of the partnership (or the principal place, if there is more than 
one), and every partner may, when he thinks fit, have access to 
and inspect and copy any of them. 

Every partner (other than a limited partner (n) ) may take 
part in the management of the business. Any difference 
arising as to ordinary matters connected with the business may 
be decided by a majority of the partners (or in a limited 
partnership by the majority of the general partners) (o), but 
no change may be made in the nature of the business without 
the consent of all the partners. 

Partners are bound to render to each other true accounts 
and full information of everything affecting the partner- 
ship (p). 

** Every partner must accoimt to the firm for any benefit 
derived by him without the consent of the other partners from 
any transaction concerning the partnership, or from any use by 
hun of the partnership property, name or business connec- 
tion ” (q). 

“If a partner, without the consent of the other partners, 
carries on any business of the same nature as and competing 
with that of the firm, he must account for and pay over to the 
firm all profits made by him in that busmess *’ (r). 

Introduction of new partners. Assignment of share In 
partnership. — ^No person may be introduced into a general 
partnership without the consent of all existing partners, but in 
the case of a limited partnership a person may be introduced 
as a partner without the consent of the existing limited 
partners (s). 

An assignment by a general partner of his share does not 
make the assignee a partner, but only entitles him to receive 
the share of profits to which the assignor would otherwise be 


in) See ante, p. 604. 

(o) Limited Partnerships Act, 1907, s. 6 (6) (a). 

(p) S. 28. 

(q) S. 29. 


244. 


(r) S. 00 As to this and the last section, see Aas v. Benham, [1891] 2 Ch. 
(a) S. 24 (7). Limited Partnerships Act, 1907, s. 6 (6) (d). 
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entitled (t) : but a limited partner may, vith the consent of 
the general partners, assign his share so as to make his assignee 
a limited partner (u). 

Dissolution of partnership.— Subject to any agreement 
between the partners, a partnership is dissdved : — 

i. If entered into for a fixed term or a single undertaking, 
by the expiration of the term or termination of the 
undertaking (oi). 

ii. If entered into for an undefined time, by notice given by 
any general partner, but not by notice given by a 
limited partner (y). Where the partnership is not for 
a fixed term, any partner may at any time retire on 
giving notice (z). 

iii. By the death or bankruptcy of any general, but not 
lifted, partner or (at the option of the other partners) 
by any general, but not In^ted, partner allo\nng bis 
share to be charged under the Act for his separate 
debt (a). An executor of a deceased person way 
become a partner imder a provision to that effect in 
the partnership articles, but he cannot by any such 
provision be compelled to do so (b). For if he becomes 
a member of the firm, he is personally liable to the 
same extent as any other member, although he is 
simply acting as trustee (c). 

‘‘ A partnership is in every case dissolved by the happening 
of any event which makes it unlawful for the business of the 
form to be carried on or for the members of the firm to carry 
it on in partnership ” (d). 

A partnership may be dissolved by the Court (e) : (i) on 
the lunacy of a general partner, but not on the lunacy ci a 


(t) S. 81. 

(u) Limited Partnerships Act, 1907, s. 6 (6) (b). 

(») S. 83. 

(y) Id., and s. 6 (S) (e) of the 1907 Act. 

(*) 8 . 26 . 

(а) 8. 88, and s. 6 (2) of the Act of 1907. By s. 28 it is provided that a 
vtrit of execution may not issue against partnership property except on a 
judgment against the firm, but that the Court may, on the application of a 
judgment creditor of a partner, make an order charging his interest with the 
debt and costs, and may appoint a receiver of his diaie. 

(б) Lancaster v. Allsup, 67 L. T. 68. 

(c) Wightman v. Totimros, 1 M. & 8. 412; 14 B. B. 476. He ii>, however, 
entitled to indemnity out of hie testator's estate if he has acted properly; 
Ltimsden v. Buduman, 4 Macq[. H. L. 960; 149 B. B. 392. 

(d) 8. 84. 

(e) 8. 85. 
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limited partner, unless his share cannot otherwise be realised; 
(ii) if a partner, other than the partner suing, becomes in any 
other way permanently incapable of performing his part of the 
contract, or is guilty of conduct calculated to prejudice the 
carrying on of the business or wilfully commits a breach of 
the partnership agreement, or otherwise so conducts himself 
in relation to the business that it is not practicable to carry 
it on with him; (iii) if the business can only be carried on at 
a loss; (iv) if any circumstances render a dissolution just and 
equitable. 

After dissolution, the authority of each partner to bind the 
firm, and the other rights and obligations of the partners, con- 
tinue so far as may be necessary to wind up the partnership 
affairs and to complete transactions begun, but unfinished, at 
the date of the dissolution, but not otherwise (/). Thus, if one 
partner dies the siurvivor may continue the business for the pur- 
pose of winding it up, and may sell or mortgage the partnership 
property for the purpose of paying its liabilities (g). 

A firm is in no case bound by the act of a partner who has 
become bankrupt, but this does not affect the liability of any 
person who has after the bankruptcy represented himself, or 
knowingly suffered himself to be represented, as a partner of the 
bankrupt (h). 

On dissolution of a partnership, every partner is entitled to 
have its property applied in payment of its debts and liabilities 
and to have the surplus assets applied in payment of what may 
be due to the partners respectively, after deducting what may 
be due from them as partners to the firm ; and for that pmpose 
any partner or his representatives may apply to the Court to 
wind up the business (t). The goodwill of the business is part 
of the assets, and in the absence of any contrary provision in 
the partnership agreement it must be sold with the remaining 
assets (k); it it is not sold, each partner may, in the absence of 
any contrary agreement, carry on business under the firm name, 
provided that he does not do it in such a manner as to expose 
the others to any liability (Z). 


(AS. 38. 

iq) Re nourne, [1906] 2 Ch. 427; 73 L. J. Ch. 779. 

(h) S. 38. 

(i) S. 39. 

ih) Thyvne v. Shove, 46 Ch. D., at p. 577; 69 L. J. Ch. 509; Burchell v. 
Wtlde [1900] 1 Ch., at p. 668; 69 L. J. Ch. 314. 

U) Burehcll v. Wtlde (uh% supra). 
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Subject to any contirary agreement, the foliomog rules are 
observ^ in settling accounts after a dissolution : — 

1. Losses are paid first out of profits, next out of capital, 
and lastly by the partners mdividually in the proportion in rrhich 
they wrae entitled to share profits. 

2 . The assets must be applied (i) in paying the debts of the 
firm to outsiders ; (ii) in repayment of advances made by any 
partner to the firm ; (iii) in repayment of the capital contributed 
by each partner. The residue is divided among the partners in 
the proportion in which profits are divisible (m). 


(ffi) S. 44. 


* 
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CHAPTER n 
HASTES AND SEBTANT 

Section 1. — The Contract between Master and Servant 

t 

SuB-SEcnoN 1. — Creation, Duration and Termination 
of the Contract 

[This subseeHon must be read subject to certain statutes and 
statutory orders at present in force which modify this Common 
Law statement of the position relating to the creation, duration 
and termination of contracts between master and servant. For 
instance : — 

(a) by the Beinstatement in Civil Employment Act, 

and the National Service Act, 1948, a former employer 
is obliged to reinstate, for a certain period, an ex-service-- 
man who makes application to be taken back into his 
former employment: 

(b) by the Registration of Employment Order, 1947, the 
Minister of Labour and National Service is enabled by 
public notice, to require men and women between certain 
ages, with certain exceptions, and employers, to register 
particulars of themselves. The Minister has power also 
to direct persons into undermanned industries. 

Since the duration of these statutes and orders is uncertain 
and since some, indeed, may become permanent, the student is 
advised to have them in mind even for examination purposes.^ 

Creation of the Contract. — ^The relationship of master and 
servant is created by a contract of service which binds the master 
to take the servant into his service and binds the servant to obey 
the orders of the master in respect of the service which is the 
subject of the contract. 

There are many kinds of contracts of service and no complete 
definition of this expression has yet been framed (a). The term 
servant ” has, moreover, special meanings for the purposes of 
various statutes. 

The broad differences between a servant and an independent 
contractor and between a servant and an agent have already 


(a) See Smmonk v Heath Laundty Co., [1910] 1 E. B. 543, at p. 549: 
79 Xj.* J. E. B. 395. 
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bem «iplaiiied (b). But there U also a diSerence between . 
ecartrart 0/ ssnnee and a contract /or semices. ThuT JS I 
extract betw^ a lootlnUl dnb and a professional SaD 
pl.^ B a oonttact of se™ (c), a contract to take IcsawSS 

a ‘ skilled mn^ master » a contact tor service, (d). So^ 

f M didungnidring the one dass cf contolS 

from the other, it is a question of tact to he decided bv all the 
cm^tances d the case, and in particular by the m^r^t d 

conl^ «oroi.ed by the employer over the perin renderiS th" 
services (ej. ® 

The main classes of slants are (i) seamen; (fi) apprentices; 
(m) memrf and domestac servants; (iv) worfanen £md persons 
employed m non-domestic occupations, 

Contearts for s™e at sea are governed by statutory regular 
tions which are outside the scope of this book. ® 

Ckmtracts of apprenticeship must be in writing (A 
AH other contracts of service, unless subject to special 
statutory provisions, are governed both with regard to the 

by the ordma^ r^es rdatmg to contracts. Accordingly, unless 
toey m^t be (g), or written evidence is required under 

the Statute of ^auds because the contract is not to be performed 
uatiun a year (h), they may be made in any form and may be 
either express or inferred from circumstances. 

Like otoer contracts they must, unless made by deed, be 
su^orted by valuable consideratian. If no rate of remuneration 
IS fixed the servant can recover a reasonable amount provided 
that an agre^ent to pay some remuneration can be mferred. 
Thus, when it is clear that remuneration was to be paid the 
servant c^ recover upon a quantum meruit if the amount of the 
remuneration is left to the master (i). But where it is left to 
the employer to determine whether any remuneratimi is payable, 
there is no sufficient certainty to constitute a contract (ft) and no 
remuneration is therefore recoverable by the person employed (I). 

(b) Ante, pp. 300 and 461. 

(0) ^(^fcer V. CiyHal Palace Football aub, Ltd., [1910] 1 K. B. 87- 79 

Li J . xL. .o. 22w. ’ 

(d) Simmons v. Heath Laundiy Co. (itb* supia). 

n PP- See also GoiOd v. Etiex County 

Council [1942] 2 K. B. 293, ante, Part IE, p. 301. ^ 

(/) KtjJcby V. Taylor, [1910] 1 K. B. 629; 79 L. J. K. B. 267. 

(g) Ante, p. 462. 

(jh) Ibid 

(t) Bryant v. Flight, 5 M. & W. 114. 

(k) Ante, p. 22. 

(1) Taylor v. Brewer, 1 M. & S. 290. 
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Dniatlon of the Contiaot.— Where no time for the diiration 
of the contract is iBbsed it is called a “ general hiring ” and the 
ordinary inference is that it is for a year (w). But there is no 
inflexible rule of law to that effect and the question is one to be 
decided by the jury upon all the circumstances of the ease (n). 

The inference that the hiring is for a year is not rebutted by 
a provision for the payment of wages at periods less than a year, 
weekly or monthly, because such periodical payments may 
be necessary to a person in the position of a servant (o). But it 
is as a rule rebutted when nothing is said as to the duration of 
the term or the amount of notice by which it is determinable, 
and the hiring is at the rate of so much per week or per month, 
those words being then construed to comprehend the period of 
service as well as the mode of payment (p). 

"Where there is a contract of hiring for a year, the continua- 
tion of the service at the expiration of the year, without any 
further express agreement, is evidence of a new contract for a 
second year on the same terms and determinable at the end of 
that year without notice {q)» But, in commercial contracts, the 
modem tendency is to require reasonable notice (r). 

Tennination of the Contract. — ^The contract between master 
and servant may be discharged by operation of law in the same 
way as any other contract and, in particular, in the same way 
as a contract of agency. 

So also it may come to an end by the dismissal of the 
servant or by his quitting his employment. But if it is so 
brought to an end unjustifiably the party not in fault will have 
a right of action. 

Dismissal of servant by notice. — ^Where the contract is for 
a fixed time, e.g., for a year, it comes to an end at the expira- 
tion of that time without notice (s). It cannot, moreover, in 
the absence of an express term to the contrary or a contrary 

(m) jB. V. Great Bowden {Inhahitants), 7 B. & C. 249; Turner v. Robinson, 
5 B. & Ad. 789. See also Bullen & Leake (10th ed.), p. 218. 

(n) Baxter v. Nurse, 6 Man. &; G. 935; 13 L. J. C. P. 82; Fairman v. 
Oakford, 6 H, & N. 635; 29 L. J. Ex. 549. 

(o) Beeston v. Collyer, 2 C. & P. 607 ; Davies v. Marshall, 4 L. T. 216. 

(p) R, V. Hamprcston {Inhabitants), 6 T. R. 205. 

{q) See Bullen & Leake (10th ed.), p. 218. 

(r) De SUmpel v. Dunkels, [1937] W. N. 117. 

(s) Langton v. Carleton, L. R. 9 Ex. 57; 43 L. J. Ex. 54. 
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usage^ be determined by notice before the expiration of the 
time (t)« 

In all other cases, if no length of notice is agreed, it is a 
rule of law that an agreement to give reasonable notice must 
be implied; but what is reasonable notice is in each case a 
question of fact (ti), subject to any evidence as to usage in the 
particular class of employment (a;). Reasonable notice may 
therefore vary from one month in the case of a stationery 
derk (y) to twelve months in the case of an editor (z). 

In the case, however, of a menial or domestic servant, there 
is a usage in case of a general hiring that the servant may at 
any time be dismissed by paying a calendar month’s wages or 
giving a calendar month’s notice (a). There is also a usage 
that the service may be determined at the end of the first 
month by notice given at or before the end of the first fort- 
night (h). Whether or not a servant is a menial or domestic 
servant is a question of law (c). The terms ** domestic ” and 
menial” have the same meaning and are applicable to 
servants, whose main or general function it is to be about 
their employers’ persons, or establishments, residential or 
quasi-residential, for the purpose of administering to their 
employers’ needs or wants, or to the needs and wants of those 
who are members of such ei^ablishments, or those resorting 
to such establishments ” (d). Thus club servants such as 
cashiers, billiard markers, porters, housekeepers, engineers and 


(t) Williams v. Byrnes 7 Ad. & EL 177 ; 6 If. J. K. B. 259; Metmer v. 
Bolton^ 9 Ex. 518; 23 L. J. Ex. 130; Buckingham v. Surrey d Hants Canal 
(Jo., 46 L. T. 885. 

(tt) Green v. Wright, 1 C. P. D., at p. 695; 46 L. J. 0. P. 427; Payzu, Ltd, 
V. Hannaford, [1918] 2 K. B., at p. 360; 87 L. J. K, B. 1017. 

(a;) Brennan v. QUhart-Smith, 12 T. L. B. 284. 
ly) Vihert v. Eastern Telegraph Co,, 1 C. & E. 17. 

(z) Grundy v. Sun Printing Association, 35 T. L. B. 77. See also Lou>6 

V. Walter, 12 T. L. B. 358 (in which a jury found that; six months was a 

reasonable notice in the case of a foreign correspondent of a newspaper), and 
Power V. British India Steam Co., 46 T. L. B. 294 (in which it was held that, 
for the chief officer of an ocean passenger steamer, reasonable length of notice 
would be twelve months). 

(a) Fawcett v. Cash, 5 B. & Ad., at p. 909 ; 3 L, J. K. B. 113; Turner v. 

Mason, 14 M. & W., at p. 116; 14 L. J. Ex. Ill; Phipps d Go. v. Bogers, 

[1925] 1 K. B., at p. 23; 93 L. J. Z. B. 1009. 

(b) George v. Davies, [1911] 2 Z. B. 446; 80 L. J. Z. B. 924.^ Judicial 
notice may now bo taken of this custom, which formerly was required to be 
proved in each case, see Moult v. HalUday, [1898] 1 Q. B. 126; 67 L. J. Q. B. 


(c) Nicoll V. Greaves, 17 C. B. (N.s.) 27; 38 L. J. C. P. 259. 

(d) Re Junior Carlton Club, [1922] 1 Z. B. 166, at p. 170; 91 L. J. Z. B. 86. 
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waiters have been held to be domestic servants (e). So also 
has a huntsman (/) and a head gardener (g), but not a farm 
bailiff (h)f nor a governess (t). 

Dismissal of servant without notice , — Such a dismissal is 
in point of law justifiable only if the servant has been guilty 
of conduct incompatible with the relationship of master and 
servant, not only during but even outside working hours, e.g., 
at a conciliation meeting (j); or with the due and faithful 
discharge of his duties, or it his conduct, even outside his 
service, is so immoral that he cannot be trusted (k); but not 
if he has been guilty merely of trivial misconduct, such as a 
single case of slight insolence or occasional neglect or a tem- 
porary absence (2). 

There is, however, no rule of law defining the degree of 
misconduct which will justify dismissal without notice, and it 
is in each case a question of fact whether the degree of mis- 
conduct is inconsistent with the fulfilment of the express or 
implied conditions of service (m). Thus where a commercial 
traveller, whose duty it was to use a motor car for the purposes 
of his employer’s business, was convicted of driving to the 
common danger and had his licence suspended for three 
months, it was held that his employer could not on this 
account dismiss him, for it was not of the essence of the con- 
tract that he should drive himself and he might have ei^ployed 
a chauffeur (n). 

A person who is employed as a skilled servant may also be 
discharged without notice if he has not the necessary skill (o). 


(e) Id. 

(/) Nicoll V. Gncves Oihi supta). 

ig) Noulan v. Ableit, 2 C. M & B. 54; 4 L. J. Ex. 165. 

(h) Louth Y. Liummoyid (cited m Nicholl v. OrcaveSj su/pia). 

(0 Todd V. Kerrteh, 8 Ex. 151; 22 L. J. Ex. 1. 

(j) Tomlinson v. L.M.S. Railway Go., [1944] 1 All E. R, 637, C. A. 

(k) Edwards \. Levy, 2 E. & E. 97; Gallo v. Brouncker, 4 C. & P. 638: 
Pearce v. Foster, 17 Q. B. D., at pp. 639, 640; 55 L. J. Q. B. 306; Boston, 
etc., Fishing Co. Ansell, 39 Ch. J>. 339; and as to moral misconduct, see 
Atkin V. Acton, 4 C. & P. 208. 

(7j Edttatdi v. Levy, Callo v. Btouncker (uhi supra); Ftllteul v. Arm- 
strong, 7 Ad. & E. 557 ; 7 L. J. Q. B. 7 (temporary absence). Compare Turner 
V Mason, 14 M. k M. 112; 11 L. J. Ex. 311; Chuichward v. Chambers, 
2 E. iSe F. 229 (Lsolalcd instances oi gioss disobedience). 

(m) Raster v. London and Count/y Punting Woiks, [1899] 1 Q. B. 901; Co 
Tj. j. Q. B. 6*22; Clousinn d Co., Ltd. v. Gorry, [1906] A. C. 122; 76 It. J. 
P. C. 20; He Ruhd Bronte, etc., Co. and Vos, [1918] 1 K. B. 316; 87 L. J. 
K. B. 466; Tomhnsoyi \ L.M.S. Railway Co , (uhi supra), 
in) Hands v. Simpson, Fawcett d Co., 44 T. L. E. 296. 

(o) Ilanner v. Cornelius, 5 C. B. (s.s.) 236; 28 L. J. C. P. 86. 
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Permanent disability from illness or any other cause is also a 
sufiKcient ground for dismissal without notice (p), but not tem- 
porary disability, unless it is such as seriously to interfere with 
or frustrate the business purpose of the contract (q)^ or the 
contract of service expressly or impliedly excludes the right to 
wages during disability (r). 

If in fact there was justification for the dismissal it is 
immaterial that it was unknown to the master at the time of the 
dismissal (s). 

Servant leaving without notice . — servant who unjustifiably 
leaves without giving proper notice commits a breach of contract. 
But justification for his so doing may exist through the conduct 
of the master, as, e.g., where the master treats him with 
unreasonable severity or cruelty (t). So also it may exist where 
the servant cannot continue in his employment without being 
subjected to some risk not contemplated by the contract of 
service, as, e.g., in case of a seaman, the extra risk incurred by 
an outbreak of war (u). 

Effects of termination. — A servant properly dismissed without 
notice or xmjustifiably leaving without notice does not forfeit any 
wages that have actually accrued due, but in the latter case the 
master may have a counterclaim for damages for breach of 
contract (w). Wages payable weekly, monthly, etc., accrue due 
at the end of each period, and a servant justifiably dismissed or 
unjustifiably leaving in the middle of a period, loses all the 
wages for that period (x). 


(p) Guckson V. Stones, 1 E. & E. 248 ; 28 L. J. Q. B. 25. 

Iq) Poussard v. Spiers, 1 Q. B. D. 410; 45 L. J. Q. B. 621; Warhurton 
V. Go-operaUve Society, Ltd., [1917] IK. B., at p, 668 ; 86 L. J. K, B. 629; 
Ottoman Bank v. Chakarian, [1980] A. G. 277 ; 99 L. J. P. C. 97. 

(r) Marnson v. Bell, [1939] 2 K. B. 187; 106 L. J. K. B. 481; Petne v. 
MacFisheries , Ltd., [1940] 1 K. B. 258; 109 L. J. K. B. 263. In the later case 
of O' Grady V. M. Saper, Ltd., [1940] 2 K. B. 469; 109 L. J. K. B. 786, it 
was suggested that there was no general rule and that the right of a servant 
to wages during illness depends in each case upon the express or implied 
terms of the contract. See, however, the Law Quarterly Review, vol. Ivi, p. 10. 

{s) Ridgway v. Hungerford Market Go., 3 Ad. & E. 171; 4 L. J. K. B. 
167; Willets v. C^een, 2 C. & K. 59; Boston, etc.. Fishing Go. v. Ansell 


(tibi supra). 

(t) Limland v. Stephens, 3 Esp. 269; Edward v. Trevelliek, 4 E. & B. 
59; 24 L. J. Q. B. 9. 

(tt) O'Neil V. Armstrong, [1896] 2 Q. B. 418; 65 L, J. Q. B. 7; Liston 
V. Garpathian (Owners), [1916] 2 E. B. 42; 84 L. J. K. B. 1136. 

(to) George v. Davies (ubi supra). 

(x) Walsh V. Walley, L. R. 9 Q. B., at p. 369; 43 L. J. Q. B. 102; 
Boston etc., Fishing Go. v. Ansell (ubi supra). 
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A servant improperly dismissed ‘without notice or jus'tifiably 
leaving without notice is entitled at most (i) to the wages for the 
period during which his notice would have run; (ii) to any profits 
or commission which wo'uld probably have been earned by biiw 
during that time; and (possibly) (iii) to damages in respect of 
the time which might reasonably elapse before he could obtain 
other employment (t/). In certain cases he may also be entitled 
to damages arising from the fact that he has not been given an 
opportunity of doing the work for which he was employed (a). 
But since Ms action is for breach of contract, and not for a tort, 
he is not entitled to damages as compensation for the manner of 
his dismissal, or for injury to his feelings, or for the loss he may 
sustain because the dismissal makes it more difficult for him to 
obtain fresh employment (a); and he is not necessarily entitled 
to the full wages tax the unexpired period of his service, for the 
fact that he has obtained, or could have obtained, Bimilnr 
employment must be taken into consideration, and **the law 
considers that employment in any ordinary branch of industry 
can be obtained by a person competent for the place and it is 
the duty of the servant to use diligence to find another employ- 
ment” (b). 

A domestic servant is, as a rule, entitled to one month’s 
wages without board wages (c). Where, however, a domestic 
servant was 'wrongfully dismissed during the currency of a 
month’s notice given by her, it was held that she was entitled 
not only to her wages until the end of the month, but also to 
board wages between the date of the dismissal and the date when 
the notice would have terminated (d). 

A master is not bound to give his servant a character upon 
dismissal (e); and if he does so, any statements therein ate 
privileged, though the privilege may be lost by malice. 

(y) Addii v. Oramophone Co., Ltd., [1909] A. 0. 488, at p. 493 ; 78 L. J. 
S. B. 1132. Tips 'whidi the eerrant 'would have received may be taken into 
account : ilfanube»« v. Leon, [1919] 1 K B. 908; 88 L. J. K B. 811 

(a) Post, p. 619. 

(a) Addis v. Oramophom Co., Ltd. (supra). 

(i) Beekham v. Drake, 2 H. L. C., at p. 606; Brace v. Colder, [1895] 
2 Q. B., at p. 369; 64 L. J. Q. B. 682. 

(c) Gordon v. Potter, 1 F. * F. 644. 

(d) Lindsay v. Queen’s Hotel Co., Ltd., [1919] 1 K. B. 212; 88 L. J. 
E. B. 636. 

(e) Carrol v. Bird, 8 Eep. 201. 
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SuB-SEcnoN 2,— The Duties of Master and Servant 

The duties of master and semnt.— The rights, duties, and 
liabilities of master and servant d^end upon the ocmtract 
between them, except in so far as they are implied by law or 
custom (/), or created by express statutory enactment. 

Duties of master to servant . — It is the duty of the master to 
emidoy and pay the servant in accordance with the contract. 
And where, for any particular employment, terms and conditions 
have been fixed for that employment by arMtration, the master 
must employ the servant upon those terms and cimditions, e.g., 
as to rates of pay, or upon terms and conditicms not less favour- 
able to the servant (g). 

Whether or not an employer is bound actually to provide 
for the servant employment of the hind stipulated for in the 
contract is a question that depends upon the nature of the 
employment and upon whether, under the terms of the contract, 
the employer simply agrees to retain the services of the servant 
or agrees to give him the opportunity of doing the work for 
which he is engaged. Xo general rule has been laid down on 
this pomt but, on the one hand, it has been held that a sales- 
man employed to solicit orders for a firm had no right of action 
merely because he was given no employment (h). On the 
other hand, it has been held that an actor employed to play 
a particular part, but given no opportunity of playing it, is 
entitled to damages for thd!* loss of opportunity of enhancing 
his reputation by appearing in that part though not foe any 
damage that his existing reputation may have suffered through 
the breach of contract (Q. Moreover, where a servant is 
appointed to a specific ofGlce, e.g., as a sub-editor of a news- 
paper, the master may be bound to employ him in that office 
during the contract period and not merriy provide work for 
Viim (f). Where, however, a servant is paid by commission, 

t/) Hart V. Bivertdale Mitt Go., [1938] 1 E. B. 176; 96 L. J. E. B. 691; 
Sagar v. H. RUehalgh i Son, Ltd., [1981] 1 Ch. 310; 100 L. J. Ch. ^0. 

(0) Wages Councils Act, 1946 : Holland v. Sanders and Son, [1944] 3 
All E. B. 668, 0. A. 

Ih) Turner v. Saiodon A Co,, [1901] 2 E. B. 668 ; 70 L, J. E. B. 897. 

(t) Clayton (Herbert) and Jack Waller v. Obver, [1980] A. C. 309; 99 
L J. E. B. 165; Withers v. General Theatre Corporation, [1983] 2 E. B. 
6M; 102 L. J. E. B. 719. 

(1) Collier v. Sunday Referee Publishing Co., [1940] 3 E. B. 647 ; [1940] 
4 All E. B. 284. 
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the master is bound to give him an opportunity of earning hig 
remuneration (k). 

The payment of a servant's wages is in many cases subject 
to the provisions of the Truck Acts^ whose main object was 
to check the existing practice of paying workmen by goods or 
compelling them to buy goods in the sale of which their 
employers had an interest. 

By the Truck Act, 1881, it is provided that, subject to certain 
exceptions (I) — 

(i) any contract for the payment of the wages of a workman 
otherwise than in current coin, 

(ii) any provision in a contract between an employer and a 
workman respecting the place where, or the manner in 
which, or the person with whom any part of the work- 
man’s wages shall be expended, 

(iii) any payment of wages otherwise than in current coin, 
shall be illegal, null and void (m). 

It is also provided that, subject to the same exceptions, 
a workman may recover from his employer any part of his 
wages that have not been paid in current coin (n). 

Nothing in the Act, however, is to invalidate payment by 
bank-notes or, with the consent of the workman, by cheques on 
a bank within fifteen miles of the place of payment (o). The 
Act applies to any ** workman” as defined by s. 10 of the 
Employers and Workmen Act, 1875, i.e., any person who being 
a labourer, servant in husbandry, jbumeyman, artificer, handi- 
craftsman, miner, or otherwise engaged in manual labour, has 
entered into or works under a contract with an employer, 
whether it is an express or implied contract and whether it is 
a contract of service, or a contract personally to execute any 

(fe) Turner v. Sawdon A Co. (uhi sufrra); Turner v. Goldsmith, [1891] 
1 Q. B. 544; 60 L. J. Q. B. 247. See also Re Rubel Bronze, etc., Co. and 
Vos, [1918] 1 K. B. 316; 87 L. J. Z. B. 466. 

(2) Ss. 23, 24. 

(to) Ss. 1, 2, 3. See also Pratt v. Cook, [1940] A. 0. 487 ; 109 L. J. 
£. B. 293; explaining the distinction between wages payable otherwise than 
in cash, which are prohibited by s. 1, and wages payable in cash, from which, 
if the workman so authorises by a written agreement or contract, the price 
of certain matters supplied to him may be deducted under s. 23. In conse- 
quence of this decision the Truck Act, 1940, was passed in order to give 
relief from proceedings or penalties in cases where before the Act any part 
of wages was paid by the supply of what might lawfully have been supplied 
under an agreement valid under s. 23. 

(n) S. 4. 

(o) S. 8. 
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work or labour, not including, however, a domestic or menial 
servant (p). 

The Act invalidates any deduction by the master from the 
servant’s wages in order to pay a debt due to himself, even 
though it is a judgment debt (q). But a master may at the 
instance of the servant pay part of the servant’s wages to a 
third party in discharge of some obligation of the servant to 
the third party. 

So, in Hewlett v. Allen (r), a workwoman signed an agree- 
ment undertaking to conform with certain rules of her 
employers, one of which rules required all employees to become 
members of a sickness and accident club. The iniles of this club 
required all members to pay a weekly subscription. The 
employee deducted this subscription from the woman’s wages 
and paid it to the club. Held, that this was not a contra- 
vention of the Act. 

The Act cannot be defeated by any “ agreement, under-* 
standing, device, contrivance, collusion or arrangement what- 
soever” (s). 

Thus, in Kenyon v. Darwen Cotton Manufacturing Co. (t), 
the operatives employed by a company entered into agreements 
whereby shares in the company were allotted to them and were 
to be paid for by weekly d^uctions from their w’ages. An 
operative to whom shares had been allotted and from whose 
wages the agreed deductions had been made brought an action 
to recover them. The employers counterclaimed for the price 
of the ^ares. Held, (i) that the agreement was illegal, null 
and void; (ii) that the payment of wages otherwise than in 
current coin was also illegal, null and void ; (iii) that the plain- 
tiff could recover the deductions; (iv) that the contract for the 
purchase of the shares could not be severed from the illegal 
contract for payment of the purchase price out of the plaintiff’s 
wages, and accordingly that the company could not recover on 
their counterclaim for the price of the shares (u). 

But a deduction which, by contract, is made for the purpose 
of ascertaining the wages due to the workman is not within 
the Act of 1881. Thus a customary deduction for bad work is 


(p) Truck Amendment Act, 1887. b. 2. 

iq) Williams v. North's Navigation Collieries, [1906] A. C. 136; 76 L. J. 
K. B. 334. 

(r) [1894] A. C. 383 ; 63 L. J. Q. B. 608. 

(«) Truck Act, 1831, s. 25. 

(t) [1936] 2 K. B. 193; 106 L. J. K. B. 342. See also Penman v. Fife 
Coal Co., [1936] A. C. 46; 104 L. J. P. 0. 74. 
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not within that Act if it does not involve a diminution of wages 
ascettained and earned by the workman but is a deduction 
made in order to estimate the amount of wages due for his 
work (r). But by the Truck Act, 1896, an employer may not, 
unless certain conditions are complied with, make any contract 
with any workman for the deduction from the sum contracted 
to be paid to the workman, or for any payment to him by the 
workman — (i) in respect of any fine (to) or (ii) in respect of 
bad or negligent work or injury to the materials or other pro- 
perty of the employer, or (iii) in respect of the use of materials, 
tools, machines, light, heat, etc. (ai). 

The Secretary of State may, however, by order, grant an 
exemption from the provisions of the Act of 1896 in respect of 
persons engaged in any particular business, either generally or 
within a specified ares ( 9 ). 

There are also other statutes, which are outside the scope of 
this book, by which deductions from wages are prohibited or 
regulated (s). 

'Where by agreement a master can make a deduction from 
his servant’s wages on the breach by him of any regulations, 
the servant must have an opportunity of being heard before 
the deduction is made (a). 

The payment of wages in licensed premises, except by the 
owner or occupier to persons bona fide employed therem, is 
prohibited by the Payment of Wages in Public-houses 
Prohibition Act, 1888. 

In the absence of agreement to that effect a master is not 
bound to supply his servant with food, clothing, lodging or 
medical aid (b). If, however, a master calls in his own medical 
attendant to attend a servant, he cannot deduct payment there- 
for out of the servant’s wages unless there is a special contract 

(0) Hart V. R%vertdalc MiU Co. (ubt supra); Sugar v. H. Btdeluilgh i 
Son, Ltd. (uht supra). 

(to) But the suspeusioii of a workman, without wages, as a punishment 
for eerions misconduct, pursuant to a term in contract of employment, is 
not a deduction from wages nor payment in respect of a fine ; Bird v. British 
GOanese, Ltd., [1946] E. B. 886; 114 L. 3. E. B. 184; [19451 1 All £. R. 
488, C. A. 

(») Id. 6S. 1-8. 

(y) Id. e. 9, 

(s) As, s.g,, the Factory and Woikshop Acts and the Hosierv Manuiac- 
ture (Wages) Act, 1874. 

(а) Armstrong v. South London Tramways Co., 64 L. T. 96. 

(б) Wennall v. Adney, 8 B. A P. 947; 6 R. R. 780. 
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between them to that effect (c) and, in the case of a workman, 
the contract is in writing (d). 

There is no Common Law right to wages during absence 
through illness. Whether or not a servant is entitled to his 
wages when through illness he is unable to work depends upon 
the express or implied terms of his employment (e). The 
question is one of fact in each case (/). ** Were they in agree- 
ment that the man should be paid when ready and willing to 
work or only that he should only be paid when he was actually 
working. It depends upon the evidence what the terms 
were ” (g). The fact that the servant receives benefits under 
the National Insurance Act, 1946, does not deprive h™ of bis 
right to wages. 

Duties oj servant to master. — ^It is the duty of the servant to 
perform the work for which he is employed and in performing 
it to use reasonable skill and care, and if he is guilty of a 
breach of this duty an action for negligence will lie against him 
or a daim by the noaster can be set off in an action brought 
by the servant for his wages (h). The servant is also under a 
shnilar duty to obey all lawful orders of his master, but no 
order is lawful if obedience to it will involve danger by violence 
or disease to the person of the servant (t). Furthermore, the right 
to suspend for breaches of discipline by the servant may be 
shown to be an implied term of the contract of employment (k). 

During his service the servant must act with fidelity to his 
master and is in the same position as an agent with regard to 
the disdosure of information which has been confidentially 
obtained (Z). Thus he may not, while still in the service of his 
master, canvass his master’s customers with a view to obtain- 
ing their custom when he sets up in business on his own 
account (m). Moreover, a servant who does work in his spare 

(e) Selim v. Norman, 4 C. & P. 80. 

Truck Act, 1881, 8. 28. 

(c) Petrie v. MaeFuheries, Ltd., [1940] 1 K. B. 258; 109 It. J. E. B. 

263; O'Orady V. Soper, [1940] 2 K. B. 469; 109 It. J. K. B. 785. 

if} O’Orady v. Soper (uM supra). 

(p) [1940] 2 E. B.. at p. 474. See also ante, p. 517. 

in) Bee Keates v. Lewu Merthyr Consolidated CoUieries, Ltd , [1911] 
A. 0. 641; 80 L. J. E. B. 1318; Sopor v. H. Ridehalgh A Son, Ltd. {uhi 
supra). 

(%) Bouzourau v. Ottoman Bank, [1930] A. C. 271; 99 L. J. P. C. 176; 

Ottoman Bank v. Ohakarian, [1930] A. C. 277; 99 L. J. P. 0, 97. 

(ilc) Marshall v. English Electrio Co., [1946] 1 All B. R. 658, C. A. 

(D Ante p. 462, and see Merryweather v. Moore, [1892] 2 Ch, 618; 61 
D, J. Ch. 6o5; Bento Brewery Co. v. ffogan, [1946] 2 All E. R. 570. 

(m) We^/*ex Dairies v. Smith, [1935] 2 K. B. 80; 104 L. J. K. B. 484. 
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time may be in breach of his duty of fidelity to his employer 
depending upon the nature of his employer's business and that 
which the servant does in his spare time (in). And if a servant 
takes advantage of his service and violates his duty of honesty 
and good faith to make a profit for himself in the sense that the 
facilities or position which he enjoys are the real cause of his 
obtaining the money, then he is accountable to his master. 
Thus, where a British Army sergeant obtained money by riding 
in full uniform in an Egyptian lorry so that it had the appear- 
ance of a military escort and thereby escaped examination by 
the civilian police, he was held accountable to the Crown, 
because the only reason he obtained the money was the uniform 
of the Crown and his position as a Crown servant (o). Further- 
more a service agreement itself may, in effect, make the 
servant a trustee of his inventions and place him under a 
continuing obligation, even after his agreement has ended, to 
take all necessary steps to vest them in his employer (p). 

The remedy of specific performance is not applicable to 
contracts for personal services (g); but a master may obtain 
an injunction restraining a servant from doing that which he 
has expressly stipulated not to do, a.g., from breach of an 
express agreement that he will not, during the continuance of 
his employment, do similar work for any other master (r). 

Disputes between masters and workmen, when the amount 
daimed does not exceed £10, may be heard by a Court of 
summary jurisdiction (s). 

Section 2. — Injuries to a Servant whilst in his Master^ s 
Employment 

The position of a servant who is injured in his employment 
has to be considered under two heads, t.e. ; — 

(1) the position at Common Law ; 

(2) the position by Statute. 


(n) Hivac Ltd. t. Park Royal Scientific Instruments Ltd., [1946] Ch. 
169; [1946] 1 All E. B. 350. A case where the employee in his spare t.iTnA 
was working for a trade competitor of his employer. 

(o) Re Reading's Potitton of Right, [1949] 2 All B. R. 68, C. A. 

(p) British Cclanese Ltd. v. Moncrieff, [1948] Ch. 664 ; [1948] 2 All B. B. 
44. 

(?) Frith V. Frith, [1906] A. C., at pp. 261, 262 ; 75 L. J. P. C. 60. 

(r) Lumley v. Wagner, 1 De G-. M. & G. 604; 21 L. J. Ch. 898. 

(s) Employers and Workmen Act, 1876, s. 4. The Act does not apply to 
domestic servants : s. 10. 
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Sub-section 1. — The Position at Common Law 

At Common Law a servant was and still is deemed to take 
the ordinary risks of the work lor which he was employed and 
the master was and still is liable only for injury caused to his 
servant by his negligence (t). Thus while at Common Law he 
is not under an absolute obligation to provide competent fellow- 
servants or safe premises or plant or a safe system of working, 
he is liable for injury caused to his servants : — 
by his own negligent acts or orders (u ) ; 
by want of reasonable care in the selection of fellow- 
servants (a) ; 

by failure to take reasonable care to instruct the servant in 
the handling of dangerous machinery or the execution 
of dangerous work (b); 

by failure to take reasonable care and to use reasonable skill 
to provide and maintain proper machinery, plant, 
appliances and works (c), to select properly skilled per- 
sons to manage and superintend the business and to 
provide a proper system of working (d); 
by the breach of any statutory duty imposed upon him for 
the protection of his servants (e). 

And, with respect to the provision and maintenance of proper 
machinery, plant, appliances or works and the performance of 
statutory duties the obligations of the master are not discharged 
merely by the appointment of competent foremen, overseers 
and agents (/). 


(t) See Wilson v. Merry, Ii. B. 1 H. L. (Sc.)} at p. 352. 

(u) Ashworth v. Stanwix, 8 E. & E. 701; 30 L. J. Q. B. 183; Roberts v. 
Smith, 2 H. & K. 218; 26 L. J. Ex. 319. 

(a) Tarrant v. Webb, 18 C. B., at p. 805; 26 L, J. C. P. 261. 

(h) Young v. Hoffman Manufacturing Co., [1907] 2 K. B., at p. 666; 76 
L. J. K. B. 998. 


(c) Moreover, this obligation to maintain extends to cover all such acts 
as arc normally and reasonably incidenlal to the day's work, and is not 
confined to those precise acts which the workman is employed to perform : 
Davidson v. Handley Page Ltd., [1945] 1 All E. H. 285, C. A. : (slipping on 
a duck-board when going to wash a tea-cup). 

(d) Wilsons d Clyde Coal Co. v. English, [1938] A. C. 57; 106 L. J. P. 0. 

117. A master does not discharge his obligation to provide a proper system 
of working by laying down a general system of working for a typo or class 
»f job and leaving it to the discretion of the person in charge of a particular 
job to decide what modifications should be made in the system to meet 
special circumstances or eventualities which may exist or arise — see Colfar v. 
Coggins, [1945] A. C. 197, and Porter v. Port of Liverpool Stevedoring Co., 
Ltd., [1944] 2 All B. E. 411. ^ ^ 

(e) Butler v. Fife Coal Co., [1912] A. C. 149; 81 L. J. P. C. 97. 
if) Wilsons dt Clyde Coal Co. v. English (ubi supra). 
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This liability which rests upon the master is, however, 
liTnitftil to the servant’s physical safety and does not include 
any liabUity to safeguard against theft of the servant’s pro- 
perty which may be upon the master’s premises (g). 

this action by the servant against his master is an 
action of negligence, the master could at one time set up 
against the servant any defence available in an ordinary action 
of negligence. These were ! — 

(a) The Defence of Common Employment. 

At Common Law, since a servant was deemed to accept the 
ordinary risks xnradental to the work for which he was em- 
ployed, the negligence of a feUow-servant in the mastn’s 
employment was held to be an ordinary risk (h). Hence, where 
a servant sustained an injury by the negligence of another 
servant engaged under the same master, even though the 
servants were engaged in different departments, their common 
employer was not liable. For **the doctrine of common em- 
ployment ”, as this was called, to apply, however, there had to 
be both a common employer and also a common employment, 
t.e., employment which “necessarily and naturally or in the 
usual course involves juxtaposition, local or casual, of the 
fellow-employees and exposure to the risk of the negligence of 
the one affecting the other ” (i). The doctrine had its origin 
in the case of Priestley v. Fowler, 1887 (/), where the plaintiff, 
a butcher’s boy, was injured by the collapse of his master’s 
van in which he was travelling; the accident was due to 
negligence in overloading the van. It was held that the master 
was not liable. 

The defence of Common Employment, unpopular with both 
workers and employers alike, was considerably modified by the 
Employers’ Liability Act, 1880 (fe). The Workmen’s Com- 
pensation Acts, 1925 to 1945 (1), to some extent made the 


(jr) Deyotig v. Skenbum, [1946] K. B. 227 : [1946] 1 All B. E. 226. 
Though in deciding whether an employer has complied with his itatutorg 
duty to provide his employees with “ adequate and suitable accommodation 
for clothing not worn during working hours ” under s. 43 (1) of the factories 
Act, 1987, the nsk of theft is an element to be taken into consideration : 
MoCartlig v. Daily Minor Newspapers, [1949] 1 All B. R. 801, 0. A. 

(h) See nadchjfe v. Rihhle Motor Seniees, Ltd., [1989] A. C. 216, where 
the history of the doctrine is fully discussed. 

(t) Radeliffe y. Ribble Motor Services, Ltd. (ubi supra) at p. 249. 

(f) 3 M. & W. 1 ; 7 L. J. Ex. 42. 

(k) Infra, p. 631. 
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employer an msurer of his servants against personal injury, 
thus further restricting the effect of the doctrine. 

By the Law Reform (Personal Injuries) Act, 1948, f)he 
defence of common employment is abolished altogether (m), 
and since this defence is abolished the need for the Employers’ 
Liability Actj which modified the doctrine, disappeared and it 
is accordingly repealed by the same Act (n). The Act provides 
that when the cause of action accrues on or after July 5 , 1048, 
it shall be no defence to an employer who is sued in respect 
of personal injury (o) caused by the negligence of a person em^ 
ployed by him, that that person was at the time the injuries 
were caused in common employment with the person 
injured (p). Any provision in a contract of service or 
apprenticesMp is void so far as it excludes or limits any 
liability of the employer in respect of personal injuries caused 
to the person employed or apprenticed, by the negligence of 
persons in common employment (g). The Act is binding on 
the Crown (r). 

Before the passing of the Law Reform (Personal Injuries) 
Act, 1948, a person who, wltibout the master’s knowledge, 
voluntarily assisted the master’s servants in the performance 
of their work was, as regards the master, in no better position 
than he would have been had he been a servant proper, ie., 
he could, if injured by the master’s servants, be met by the 
defence of common employment (s). The position was different 
and the volunteer cooild recover where he had a common interest 
with the master m tibie workwith which he assisted, e.g., where the 
master’s servants were unloading coal ddfivered by the master 
to the volimteer in the master’s wagons (t). Now, with the 
abolition of the doctrine of common employment, the attitude 
which the Courts will adopt as to volunteer workers is obscure. 
The position of such a person will probably henceforth depend 
upon ordinary common law considerations of liability, i.e. : 

(a) on whether it can be said that the volunteer was an 
invitee, licensee or a trespasser, when the coaster’s 


(w) S. 1 a). 

(n) S, 1 (2). 

(o) By 8. 8 “ personal injniy " includes any disease and any impairment 
of a person’s physical or mental condition. 

(p) Ss. 1 a). 6 (2). 

Ig) S. 1 (8). 

(r) S. 4. 

(«) Degg v. Midland By., [1867] 1 H. & K. 778. 

™ 1 ,. -”869] L. B. 6 Bx. 128: Hayward v. Drury 

B. 899. 


(t) Hglmes v. N, E. By., 
Lane Theatre, Ltd., [1917] 2 



;28 


MASTEE AND SERVANT 


liability will be gauged according to this classifica- 
tion (u); 

(b) on whether, if the plaintiff has interfered, without 
invitation, to do risky work in which he has no interest, 
he may be met by the defence of Volenti non fit 
injuria (a). 

;b) The Defence of Volenti non fit injuria. 

It is a defence to an employer to show that the servant was 
iognisant of the full extent of the danger and voluntarily ran 
;he risk (b). 

It must be noted that this maxim is not ‘‘ ‘ Scienti * non fit 
njuria^^, but “Foicnti”; there may be a perception of the 
ianger without comprehension of the risk; there may also be 
acts which justify the inquiry whether the risk, though known, 
vas encountered voluntarily (c). 

Whether or not the servant was volens “ is a question of 
act to be decided on the circumstances of each case and in 
jonsidering such a question the circumstance that the servant 
las entered into, or continued in, his employment with know- 
edge of the risk and of the absence of precautions is important, 
)ut not necessarily conclusive, against him ” (d). The master 
n order to raise the defence of volenti^ must show that the 
lervant agreed to run the risk and to the absence of pre- 
cautions (e). The maxim can hardly ever be applicable where 
be act to which the serv^anti is said to be volens ” arises out of 
lis ordinary duty, unless the work for which he is engaged is 
me in which danger is necessarily involved. 

And ‘Mf nothing more is proved than that the workman 
law danger, reported it, but on being told to go on went on 
IS before in order to avoid dismissal, a jury may . . . properly 
ind that he had not agreed to take the risk, and had not acted 
voluntarily in the sense of taking the risk upon himself. In 
luch a case fear of dismissal, rather than voluntary action, 
night properly be inferred ” (/). 


(u) Ante, p. 381. 
(a) Infta, 


18. 


(6) Thoftias V. Quartermatne, 18 Q. B. D., at p. 695; 66 L. J. Q. B. 340. 
(c) Id , at p. G96. 

id) Smith V. Baker A Sons, [1891] A. C. 326; 60 L. J. Q. B. 683; Williams 
Birmingham Battery, etc., Co , [1899] 2 Q. B., at p. 345; 68 L. J. Q. B. 


(e) Bowater v. Itowlcy Reqis Corp., [1944] K, B. 476; 170 L. T. 314. 
if) Yarmouth v. France, 19 Q. B. D., at p. 601; 57 L. J. Q. B. 7. See 
Iso Baker v James Brothers tC Sons, Ltd. (uhi supra). 
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The defence of Volenti non fit injuria cannot be set up where 
injury has been caused to a servant through the breach by the 
master of a duty imposed upon him by statute (g). 

(c) The Defence of Contributory Negligence. 

The master can set up the defence that, although the injury 
to the servant is a conseijuence of lus negligence, yet it is also 
due to contributory negligence (h) on the part of the servant, 
i.e., that the servant’s negligence materially contributed to 
occasion the injury of which he complains. AtiH the 
may set up this defence even though the injury was caused by a 
breach of a statutory duty (i). The rule at Common Law was 
that a servant could not recover if the injury of which he com- 
plained occurred through the combined ne g li g einoa of both 
himself and the master. If the master proved that the 
servant’s injury occurred by such combined Tii>gligftnfti» the 
master was fre^ from dll liability. 

This rule was changed by the Law Reform (Contributory 
Negligence) Act, 1945 (h), under which the damages are now 
divided in proportion to the respective degree of fault and the 
servant is entitled to recover damages reduced in amount to 
the extent of his own negligence. So long as the servant’s 
negligence had some share in causing the accideat, some pro- 
portion of the damages should be awarded agsiast him (1), 

But before a servant will be guilty of contributory negligence 
he must have failed to use that degree of care which an ordinsuy 
prudent workman would have shown in the particular circum- 
stances (m). It must be borne in mind that a different degree 
of csure may well be expected from a workman whose employ- 
ment is fraught with noise, strain and continuous risk fronc 
that which could be expected of sm ordinary man whose 
employment is not exacting. 

" What is all important is to adapt the standard of negli 
gence to the facts, and to give due regard to the condition! 
under which men work ... to the long hours and the fatigue 


(g) Baddeley v Omnmlle {Earl), 19 Q. B. D. 493; 56 Ii. J. Q. B. 501 
WhteleT V. New Merton Board MtUs, Ltd., [1983] 2 E. B. 669; 108 L. 1 
K. B. 17. 

(k) Ante, p. 378. 

(t) Caswell V. Powell Duffryn Collieries, Ltd., [1940] A. 0. 159; Cake 
bread v. Hopping Bros. {Whetstone), [1947] K. B. 641. 

(k) Ante, p. 378. 

(l) LaoMer v. DiaminU, Ltd., [1949] 1 K. B. 585; [1949] 1 All B. B 
/«<.\ rLUxUas xr Weiss* flrivutfpnd. (InE titid Water Co. ri9441 1 All Ii. H. d5£ 
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to the slackening of attention which naturally comes from con- 
stant repetition of the same operation, to the noise, and con- 
fusion in ^hich the man works, to his preoccupation in what 
ho is actually doing at the cost perhaps of some inattention to 
his own safety'* (n). 

A servant*s error of judgment, inadvertence or forgetfulness is 
not contributory negligence (o). Nor is mistake made by the 
workman if due to inadvertence, hurry, absorption in work or 
fatigue. Again, if a workman takes something for granted 
when there is nothing to put him on enquiry it is not necessarily 
negligence (p), or if he follows an existing system for doing a 
particular job even though there be an element of risk (q). 

On the other hand, disobedience to orders (r), failure to use 
safety equipment provided (s), and disregarding obvious 
dangers (t), are priina facie contributory negligence in the 
servant. 

The present position then, at Common Law, is that where a 
servant sues his master for negligence, the servant may still be 
met by the complete defence of Volenti non fit injuria and the 
qualified defence of contributory negligence. 

In any such action, in assessing the damage for personal 
injuries caused to a servant, one-half the value of any rights 
which have or will accrue to the injured person for industrial 
disablement or sickness benefit under the National Insurance 
Acts, 1946 (u), for five years beginning when the cause of 
action accrued, must be taken into account. And any such 
benefits will, to that extent, reduce any loss of earnings or 
profits which the injured servant has already or probably will 
suffer (a). But when any question of contributory negligence 
under the Law Reform (Contributory Negligence) Act, 1945 (6) 
arises, any apportionment of damages must operate upon the 
total damage before any such benefits are taken into 


(n) Caswell v. Powell Duffryn ColUemSf Ltd, (supra), at pp. 176-178. 

(o) Steel V. Glasgow Iron and Steel Co., [1944] S. C. 287. 

(p) Grant v. Sun Shtppmg Co., Ltd., [1948] A. C. 649; [1948] 2 All 
R. R, 238. 

( 5 ) Batcock Y. Brighton Corporation, [1949] 1 K. B. 339; [1949] 1 All 
IS. R. 2?1. 

(r) Flower v. Ebhw Vale Steel, Iron and Coal Co,, Lid,, [1936] A. C. 206. 

(s) Gibby V. East Gnnstead Gas and Water Co , [1944] 1 All E. R. 368. 

(t) Craie v. Meycr-Dunmore Bottlers* Equtpmertb Co,, Ltd., [1986] 2 
All E. R. 1150. 

(tt) S. 2 ( 1 ) of the Law Reform (Personal Injuries) Act, 1948. 

(a) S. 3 ( 1 ) of the Law Retorxn (Personal Injuries) Act, 1948. 

(b) Supra, p. 378. 
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account (c). Furthennore, in assessing damage to the servant, 
the fact tiliat certain expenses could be avoided by hi™ by 
availing himself of the facilities of the National Health Service 
Act, 1946, is to be disregarded (d). 

Sxm-BBcnoN 2.~The Position by Statute 

As was stated above (e), the Employers’ Liability Act, 1880, 
modified the doctrine of common employment. This Act pro- 
vided that where personal injury was caused to a workman (a 
domestic servant and a person not engaged in manual labour 
were excluded) he or his personal representative were given 
the right to compensation as if he had not been a workman or 
servant of the employer. The injury had to be caused by : — 

(i) a defect on the employer’s premises or madiinery, 
which defect had not been remedied because of the 
employer’s negligence; 

(ii) the negligence of the employer’s superintendent or of 
any person to whose orders the workman at the time 
of the injury must and did conform; 

(iii) the act or omission of any person, in the employer’s 
service, acting in obedience to the employer’s improper 
or defective rules or by-laws ; 

(iv) the negligence of any person, in the employer’s service, 
who had charge or control of signals, points, engines or 
locomotives. 

But in no case could the workman recover if he knew of the 
defect or negligence which caused his injury and failed to give 
his employer notice thereof, unless the workman knew that his 
employer already knew of it. The maximum compensation 
recoverable by tiie workman was an amount equivalent to the 
estimated earnings, during the three years preceding the injury, 
of a person in the same grade in the like employment in the 
same district. Proceedings could not be brought by the work- 
man iiTilcaa notice of the injury had been given within sis weeks 
and the action was conunenced within six months from the date 
of the accident or, in case of death, when absence of notice was 
no bar, within twdve months. The workman could contract 
out of the Act. 

The Workmen’s Compensation Acts, 1025 to 1045, made an 
employer, with some limitations, an insurer of his “ workmen ”. 

(o) S. 8 (8) of the Lew Eeforni (Personal Injnries) Act, 1918. 

(4) litd, B. 8 (4). 

(e) At p. 526. 
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Workmen included any person working under a contract of 
service or apprenticeship with an employer except : — 

(i) a person employed otherwise than by way of manual 
labour whose remimeration exceeded £400 a year; 

(ii) a person whose employment was of a casual nature and 
who was employed otherwise than for the purpose of the 
employer’s trade or business; 

(iii) a member of the police force; 

(iv) an outworker; 

(v) a member of the employer’s family dwelling in his 
house. 

The Acts provided that if in any employment personal in- 
jury by accident (f) arising out of (g) and in the course of (h) 
the employment was caused to the workman, his employer was 
liable to pay compensation as provided by the Act unless the 
injury was due to the serious and wilfid misconduct of the 
workman (save where death or permanent disablement re- 
sulted). The compensation was payable to or for the benefit 
of the workman or, where death resulted, to his dependents. 
Where death resulted the compensation was a lump sum not 
exceeding £400 or, if the workman left dependents, £700. 
Where total or partial incapacity resulted the compensation was 
a weekly stun of SOs. payable during incapacity together with 
supplementary allowances for himself and any children under 
15 years of age. Proceedings for the recovery of compensation 
under this Act were not maintainable unless notice of the 
accident had been given as soon as practicable after the accident 
happened and before the workman voluntarily left the employ- 
ment, and the claim for compensation had to be made within six 
months of the accident or death. No agreement could deprive 
a workman of his rights under this Act. 

The Employers’ Liability Act, 1880, was repealed by the 
Law Reform (Personal Injuries) Act, 1948 (i). The Workmen’s 
Compensation Acts, 1925 to 1945, were repealed by the National 
Insurance (Industrial Injuries) Act, 1946, though the former 

(/) “ Accidenl ’* included any unexpected injury resulting from any 
unlooked tor mishap or occurrence. 

(g) The test wheher the injuiy arose “out of” the employment was: 
was it part of the injured person’s employment to hazard, suffer or do that 
which caused his injuiy? 

(h) The injury arose “ in the course of “ the employment il it occurred 
during the employment and whilst the workman was doing something his 
employer could and did, expressly or by implication, employ him to do or 
order him to do. 

(t) Supra, p. 527. 
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Acts Tvill continue to apply to injuries 'which occurred before 
July 5, 1948. 

The National Insurance (Industrial Injuries) Act, 1946, 
substitutes for the pro'visions set out abo've a system of industrial 
insurance by the State. It pro'vides that all persons in 
InsiUBble employment must he insured against personal injury 
caused on or after July 5, 1948, by aooldent arising out of and in 
the oouEse of such employment (fc). Where such injury occurs, 
benefit is payable to the injured person and, in order to provide 
for benefits which are paid out of a fund called the Industifol 
Injuries E'nnd, every insured person and his employer must pay 
weeMy contributions, unless eaiempted (1), and the Exchequer 
provides one-fifth of the aggregate (m). Contributions are paid 
by stamps affixed to insurance cards. 


1. Insurable Employment under the Act means employment 
under an express or implied contract of service (n) except eeiv 
tain employments excepted by Schedule I, Part II, of the Act, 
e.g., part-time employees of local authorities, employment of a 
casual nature or in certain ships or aircraft. 


2. By Accident. Accident” includes ”any imexpected 
personal injury resulting to the workman from any unlooked-for 
mishap or occurrence ” (o). Thus it includes : — 

(i) any injury caused by an accident, such as a fall, or 
lightning (p), or the bite of an animal (q) or of an in- 
sect (r); 

(ii) an injury which is the result of the work itself, such as 
a rupture caused by exertion in the ordinary course of 
work (s); 

(iii) disease due to the nature of the employment (t), e.g., 
ant.tirft-K contracted by a 'wool sorter or dermatitis con- 
tracted by a fur dyer. A person who is insured under 


(ft) The National Insurance (Industrial Injuries) Act, 1946, s. 1 d). 
(/) See “ Insurable Employment ”, infra. 

(m) S. 3. 

S 7 (1) 

(o) Fenton v. Thorley S Co., Ltd., [1903] A. on 

(p) Andrew v. Failsworth Industrial Society, [1904] 2 K. B. 82; 

(q) Rowland v. Wright, [1904] 1 E. B. 693 ; 77 L. J. K. B. 1071. 

(r) Amys v. Barton, [1912] 1 E. B. 40 ; 81 L. J. E. B. 66. 

(a) Fenton v. Thorley (uhi supra). 

(t\ a. 66 ( 1 ). 


73 L. J. 
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the National Health (Industrial Injuries) Act, 1946, 
a^rainst personal injury is also insured against those 
diseases which are prescribed under s. 55 (u). 

The expression ** unexpected ” means unexpected to the 
workman. The term accident may therefore include a 
premeditated injury inflicted on the workman, e*g., there is 
injury by accident, where a cashier, whilst taking money from 
his employer’s oiSice to a colliery to pay the miners, was robbed 
and murdered (a). The insured person or someone on his behalf 
must give notice to the employer as soon as practicable after 
the accident (b) and the employer must investigate and furnish 
information to the insurance officer. 

8. Out of and in the course of such employment . — 

[These words in s. 1 (1) of the National Insurance (Industrial 
Injuries) Act, 19^6 ^ are identical with those used in s. 1 of the 
Workmen's Compensation Act, 1926 (c). It is thought that the 
interpretation placed upon them by the Courts in deciding 
workmen's compensation cases before 19J^6 will be applicable in 
interpreting the identical promsion in the 19^6 Act. Accords 
ingly the meaning and scope here given to these words will be 
the same as that given them under the 1925 Act.} 

The term employment ” means the work which the man 
is employed to do and what is incidental to it (d). The injury 
by accident must have arisen both out of and in the course of 
that employment. 

The first essential is that it should have happened the 
course of the employment that is to say, it must have 
occurred during the employment of the workman, and while he 
was doing something that his employer could and did, expressly 
or by implication, employ him to do or order him to do (e). 

The expression in the course of the employment ” does not, 
on the one hand, mean merely during the currency of the time 
of the engagement ; thus, for example, the service of a domestic 
servant who sleeps and takes his meals in his master’s house is 
interrupted if he goes out on his own business or pleasure (/). 

(u) They qre contained in SI 1948, No. 1371, as amended bv ST 1949. 
Nos. 230 and 1G97. 

(a) Nisbet v. Uayne and Burn, [1910] 1 K. B. 689 : 80 L. J. K. B. 84. 

(b) Ss. 25 (1), 26. 

(e) See ante, p. 632. 

(d) Daoidfton v. MoRohb, [19181 A, C., at p. 314; 87 L. J. P. C. 58; 
8t, Helena Colliery v. Hewitson, [1924] A. C., at p. 74; 93 L. J. K B. 177. 

(0 [1924] A. C., at pp. 91, 92. 

(/) Davidson v. MoRobh, [1918] A. C., at pp. 314, 316, 321. 
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On the other hand, the term ** employment ” is not confined 
to the actual work which the man is employed to do; it may 
begin before he has actually commenced his work, and may 
continue after the termination of his work, as, for example, 
while for the purpose of getting to or leaving his work he is in 
another part of his employer’s premises (g) or any means of 
access thereto which he is only entitled to use by virtue of his 
employment, as, e.g., a railway platform which he is entitled 
to use only for the purpose of going to and coining from his 
work (h), or if, by virtue of his contract of service, he is under 
an obligation or necessity to use a particular means of transit 
to or from his work (t), or particular lodgings (It). So also the 
emplo 3 nnent of a workman may continue during a legitimate 
interruption, as, e.g., when he is taking a meal on his 
employer’s premises (/) or ** merely standing by, waiting for the 
next job ” (m). 

It should be noticed that, under the 1946 Act, where a work- 
man can show that his injury arose in the coarse of his employ- 
ment, the onus shifts from him, for an accident arising in the 
course of his employment is deemed, in the absence of evidence 
to the contrary, also to have arisen out of that employment (n). 

The second essenticd is that the accident should arise out of 
the employment As to this a frequently cited test is — Was 
it part of the injured person’s employment to hazard, to suffer, 
or to do that wMch caused his injury ? ” (o). If the workman 
was in fact doing that which he was employed to do he is not 
debarred from compensation merely because he was doing it 
imprudently or disobediently. For an accident is deemed to 


(g) Stewart S Son t. Longhurat, [1917] A. C. 949; 86 Ti. J. K. B. 729. 

(h) Weaver v. Tredegar Iron d Coal Co., [1940] A. C. 955 ; 109 L. J. E. B. 
621. 

(i) St. Helena Colliery v. Hewitaon {ubi supra). It is not sufficient that 
he has a mere right or privilege to use that means of transit (id.). 

London and North Eaatern By. v. Brentnall, [1933] A. C. 489; 102 
L. J. K. B. 4^. Compare Alderman v. Great Western Ry.^ [1987] A. C. 464; 
106 L. J. K. B. 336. Here a ticket collector had to travel from Oxford to 
Swansea (where ho stayed the night) and from Swansea to Paddington. 
Between signing off and signing on agam at Swansea he was free to do 
what he liked and lodge where he wished provided that he acquainted the 
Swansea station with ms address. While walking to his work from lodgings 
chosen by him he slipped and broke his ankle. Held, that the accident did 
not arise out of his employment. ^ « j. . 

(Z) Blovelt V. Sawyer, [1904] 1 K. B. 271; 78 L. J. K. B. 166; Bedford v, 
Armstrong Whitworth d Co,, Ltd., [1920] A, 0. 737. 

(m) St. Helens Colliery v. Hewitson, uhi supra, at p. 91. 

(o) Lo»oo*Lv«*o^^^OTfeWr« By. v. Highley, [1917] A. 0., at p. 372; 86 
L. J. K. B. 716. 




$86 


MASTEB A27D SEETANT 


arise out of and in the course of an injured person’s employ- 
ment^ notwithstanding that he is at the time of the accident 
acting in contravention of any statutory or other regulations 
applicable to his employment, or of any orders given by or on 
behalf of bis employer, or that he is acting without instructions 
from his employer if : — 

(a) the accident would have been deemed so to have arisen 
had the act not been done in contravention as aforesaid 
or without instructions from his employer as the case 
may be; and 

(b) the act is done for the purpose of and m connection with 
the employer’s trade or business (p). 

But there is a difference between imprudence and dis- 
obedience in the mode of doing work which the man is employed 
to do and imprudence or disobedience which carries a man out- 
side the sphere of his employment (9). And if the thing he 
does imprudently or disobediently is different in kind from any- 
thing he was required or expected to do or is put outside the 
range of his service by a genuine prohibition, then any risk 
which he incurs by doing it is not a risk of the employment but 
an “ added peril ” voluntarily superinduced by the workman 
on the risks arising out of the emplo3anent (r). There are 
prohibitions which limit the sphere of employment, and pro- 
hibitions 'which only deal with conduct within the sphere of 
employment. A transgression of a prohibition of the latter 
class leaves the sphere of employment where it was and conse- 
quently will not prevent recovery of compensation. A trans- 
gression of the former class carries with it the result that the 
man has gone outside the sphere (s). Thus, an accident does 
not arise out of the employment if it is due to a risk caused by 
the workman — 

by arrogating to himself duties which he was not employed 
to perform (f); 

by going to forbidden territory (u ) ; 


(p) S. 8 of the 1946 Act. 

(g) Barnc9 v. Nunnery Colliery Co-, Ltd, (uhi supra), 

(r) Id., [1912] A. C., at p. 47. 

(9) Plumb V. Cobden Flour Mills Co , Ltd., [1914] A. C., at p. 67; 83 L. J. 

K. B. 197; Lancashire, etc., Ry. v. Hiqhley [1917] A. C., at pp. 361, 371, 372; 
Stephen v. Cooper, [1929] A. C. 670; 98 L, J. K. B. 97. 

(f) Wilson*8, etc., Coal Co. v. M'Fernn, [1926] A. C. 377. 

(«) See Plumb v. Cobden Flour Mills Co., Ltd.^ [1914] A. C., at p. 66; 
Herbert v- Samuel Foi d Co., Ltd., [1916] 1 A. C., at p. 420; 85 L. J. TC. B. 
441; Daries v. Gwauncaegurwen Colliery, [1924] 2 K. B., at p 663 ; 94 

L. J. K B. 229. 
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by disobeying a prohibition which limits the sphere of his 
employment, unless such disobedience is habitually 
winked at by the employer (as); 

by deviating from his duty for his own pleasure or pur- 
poses (y); 

by doing an act in so unreasonable and negligent a way as 
to turn it into a different act from that which he was 
employed to do (z). 

However, an accident happening to an insured person in or 
about any premises at which he is for the time being employed 
for the purposes of his employer’s trade or business is deemed 
to arise out of, and in the course of, his employment if it 
happens while he is tal^g steps on an actual or supposed emer- 
gency at those premises, to rescue, succour or protect persons who 
are, or are thought to be or possibly to be, injured or imperilled, 
or to avert or minimise serious damage to property (a). 

Assuming, however, that the workman was acting in the 
sphere of his employment, an accident arises out of that 
employment if it results from some special danger due to the 
nature, conditions, obligations or incidents of his service (b). 
The expression ** arising out of ” imports some kind of casual 
relation with the employment, but it does not logically necessi- 
tate direct or physical causation ; it is sufBicient if there has been 
injury by accident arising out of what the workman had to do, 
merely because of the conditions of his employment (c). Thus — 

In Thom v. Sinclair (d)^ a woman was employed to work 
in a shed. A brick wall which was being built on premises 
adjoining those of her employer fell upon the shed which 
tumbled in and injured her. Jleld, that there was an accident 
arising out of her employment because it was part of the con- 
ditions of her service that she should occupy this place of work 
which turned out to be a place of special danger. Her service 
there brought her into the position of being subjected to this 
' peril. 

In Upton V. Great Central By. (e), a workman in the 
employment of a railway company was directed to travel by 


(a;) Barms v. Nunnery Colliery Co., [1912] A. G., at p. 51; sec also 
Lancashire, etc., By. v. Highley {uhi bupra). 

(y) Smith V. Lancashire and Yorkshire By., [1899] 1 Q. B. 145; 68 L. J. 
Q B. 61; Beed v. Gieat Western By., [1909] A. C. 31; 78 L. J. K. B. 31. 

(«) Lancashire, etc., By. v. Highley (uhi supra); Quest v. Gaston d Co., 
[1927] 1 K. B., at pp. 12, 13; 95 L. J. K. B. 769. 

(a) S. 10 of the 1946 Act. 

(b) Thom V. Sinclair, [1917] A. 0., at p. 142; 86 L. J. P. C. 102. 
Upton V. Great Central By., [19^] A. C., at pp. 306, 307; 93 L. J, 
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train from A station to B station to do certain work near B 
station. After finishing his work he returned to B station in 
order to take the train back to A station. When the train 
came in he hurried across the platform to reach the proper 
carriage and slipped and injured his knee. Held, that the 
accident arose out of his employment 

And, if the risk is one which arises out of the employment, 
it is immaterial that the same risk is shared by other members 
of the public who are not so employed; thus, if in the course 
of his employment a workman is required to incur dangers of 
the streets, those dangers are risks of his employment, although 
shared by all members of the public (/). 

It is expressly enacted that an accident happening while an 
insured person is, with the express or implied permission of his 
employer, travelling as a passenger by any vehicle to or from 
his place of employment is to be deemed, notwithstanding that 
he is under no obligation to his employer to travel by that 
vehicle, to arise out of and in the course of his employment, 
if : — 

(a) the accident would have been deemed so to have arisen 
had he been under such an obligation ; and 

(b) at the time of the accident, the vehicle is being operated 
by or on behalf of his employer or some other person 
by whom it is provided in pursuance of arrangements 
made with his employer, and is not being operated in 
the ordinary course of a public transport service (g). 

But a risk arising from natural causes such as severe weather 
or lightning is not a risk of the employment unless the character 
of the employment intensifies the risk and makes it greater than 
the ordinary normal risk to which other persons in the neigh- 
bourhood, not similarly employed, are exposed (h). 

4. Benefit. 

There are three types of industrial benefit : — 

(a) Injury Benefit. 

An insured person under the National Insurance (Industrial 
Injuries) Act, 1946, is entitled to injtiry benefit in respect of 
any day on which, as a result of the industrial injury, he is 

(f) Dennis v. White ^ [1917] A. C. 479; 86 li J, K. B. 3 074; Lawrence v. 
George Matthews, Ltd., [1929] 1 K. B. 1; 97 L. J. K. B. 758. 

(g) S. 9 (1) ot the 1946 Act, “Vdixcle” includes a ship, vessel or air- 
craft, (s. 9 (2)). 

(h) Andrew v. Failsworth Industrial, etc., Society, [1904] 2 K. B. 32; 78 
L. J. K. B. 611; Warner v. Coiichman, [1912] A. C. 35; 81 L. J. K. B. 46; 
Upton V. Great Central Ry., [1924] A. C., at p. 807; 93 L. J. K. B. 224. 
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incapable of work for a period not exceeding 156 days excluding 
Sundays (i), and no benefit is payable for the first three days 
unless he is incapacitated for at least twelve days (k). The 
rates vary according to the age of the insured person and to his 
domestic commitments (1), 

(b) Disablement Benefit. 

This may be either : — 

(i) a disablement pension: if 

(a) at the end of the period limited for the receipt 
of injury benefit, i.e., 156 days, the beneficiary 
is suffering £rom loss of physical or ment^ 
faculty which is likdy to be permanent or is 
substantial to the extent of at least 20 per 
cent.; or 

(b) at some time after the benefit period he 
becomes subject to such a loss which is sub- 
stantial or likdy to become permanent, 

the insured person is entitled to a disablement pen- 
sion (tn). The degree of disablement must be 
assessed in multiples of ten ; or 

(ii) a disablement gratuity : if the disablement is assessed 
at less than 20 per cent., the insured person is 
entitled to a disablement gratuity of between £15 
and £150 according to a scale prescribed by regu- 
lations (n). 

The amount of disablement pension may be increased (o) 
as follows ; — 

(a) an unemployability supplement may be paid where as 
a result of the loss of faculty the beneficiary is 
incapable of work and likely to remain permanently 
incapable or prevented from earning more than £52 
a year; or 

(b) in cases of special hardship, t.e., where, as a result 
of the loss of faculty, the beneficiary is incapable, 
and likely so to remain, of following his regular 
employment, a weekly increase may be made ; 


(t) S. 11 (4) of the 1946 Act. 

Ot) Ibid, 8. 11 (1). 

(Z) For example, the rate for an under 17 is 3?8. 6d., for a person over 
18, 4S8. Where the beneficiary has a family, including a child, the rate is 
increased by 7 b. fid. (s. 17 (1) (a)). 

(m) Ibid, B. IS (1). 
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(c) where constant attention is needed and the disable- 
ment is 100 per cent, the weekly pension is increased ; 

(d) where the beneficiary enters hospital for approved 
treatment f the weekly pension is increased; 

(e) where a beneficiary is entitled to (a) and (d), the 
weekly sum is further increased if he has a family; 

(f) where a beneficiary is receiving (a) or (d) and has 
dependents the weekly sum is increased. 

Provisions similar to these which increase the disablement 
pension may be made to increase the disablement gratuity (p). 

(c) Death Benefit (g). 

If an insured person dies as the result of an injury, industrial 
death benefit is payable to : — 

(i) widows — at his death she was residing with him or 
was receiving or entitled (r) to receive from him 
periodical payments for her maintenance of not less 
than 5s. per week. This benefit is a weekly pension 
for life or until remarriage together with a gratuity; 

(ii) widowers — ^if at her death he was being wholly or 
mainly, i.e., more than half, maintained by her and was 
permanently incapable of self-support. This benefit is 
a life pension ; 

(iii) children — where at his death the deceased had a child 
or children, this benefit is increased; 

(iv) parents — ^if he or she was being maintained to a sub- 
stantial extent, i.e.. an average of 5s. per week, by the 
deceased this benefit is a weekly pension for life or 
until remarriage if a mother; 

(v) relatives — ^if at the deceased’s death certain prescribed 
relatives (s) weie being wholly, mainly or substan- 
tially maintained by the deceased, death benefit is 
payable but only to one relative and ** relative ” does 
not include a husband, wife or parent; 

(vi) a woman having the care of the deceased^s children at 
the time of his accident and death and residing with 
him and wholly or mainly maintained by the deceased 
is entitled to benefit. 

The payment of these industrial benefits is made through 
the Post Office. The right to obtain them is extinguished if 


(P) S. 14 (6). 

Iq) Sb. 19 to 

(r) E.g. under a court order, trust or agreement which she has taken 
steps to enforce. 

(a) S. I. 1948 No. 1372. Schedule IV, rule 13. 
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payment is not obtained within three months, or six months if 
there is good cause. Absence from Great Britain and the under- 
going of imprisonment or detention in legal custody are dis- 
qualifications from obtaining benefit (t). 

5. The Industrial Injuaies Fund, 

This is managed by the Minister and is for the receipt of 
contributions by employers, insured persons and the Exchequer 
and for payment out of benefits (u). Sums due to the Fund 
are recoverable as Crown debts and may be recovered sum- 
marily (a) as civil debts. Inspectors may institute and conduct 
proceedings (6). The limitation period for the recovery of the 
debt is three years from the time when the matter complained 
of arose (c). 

Deteiminatlon of Claims. 

A claim to benefit under the National Insurance (Industrial 
Injuries) Act, 1046, is determined, subject to special ques- 
tions ” (d), by the local Insurance Officer, subject to appeal to 
the local Appeal Tribunal, and, by leave, to the Insurance Com- 
missioner. Decisions may be reviewed (e). 

(a) The Local Insurance Officer (/). 

A daim for benefit and all questions relating to 
daims or awards must be made to him in the form laid 
down in the Act (g). The claim must 4)6 in writing, 
on the proper form, together with a certificate of 
incapacity. The Insurance Officer must consider any 
daim, an employer must furnish any information and 
the insured person submit to a medical examination if 
necessary. If any spedal questions ” arise the Insur- 
ance Officer must refer these for decision and postpone 
his dedsion tmtil they are determined. If no such 
question arises the Insurance Officer allows the daim 
wholly or in part if he is satisfied or, if he is not, decide 
against it or refer it to the local Appeal Tribunal. He 


(t) S. 32 (1). 

(«) S. 68 (1). 

(a) B. 70 a). 

(b) S. 70 (3). 

(«) B. 70 (2), 

(i) Bee poU, p. 642. 

(e) By an Omcer or a Tribunal it satisfied by freah evidence that tueie 
vae ignoranoe of or mistake as to some material iaot or if there is a relevant 
change of circnmstances or a special question upon which the decision was 
based, has been revised. (B. 60). 

(/) Bs. 44, 46 , 48. 

(g) B. 26 (1) and regulations made thereunder. 
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must give notice to the claimant of his decision and 
right of appeal. 

(b) The Local Appeal Tribund (h). 

A daimant or benefidary dissatisfied 'with the Insur- 
ance Officer’s dedsion may appeal to the Tribunal. 

(c) The Insurance Commissioners (i). 

An appeal lies from a Tribunal at the instance of 
an Insmance Officer, a daimant or benefidary or a 
person whose right as a widow, 'widower, child or parent 
for death benefit may be affected, or an assodation of 
employed persons of which the claimant or beneficiary 
was a member at the time of the acddent. Leave is 
required of the Tribunal or the Commissioner but it 
must be given where a prindple of importance is 
involved, or there are spedal circumstances. 

An acddent whereby a person suffers personal injury is 
deemed to be industrial if it arises out of and in the course of 
his employment. Where on a daim such question is deter- 
mined, a declaration of industrid accident must be recorded, 
and tffis is condusive, subject to appeal and review, for benefit 
in respect of that accident (k). 

Deteimluation of Special Questions. 

Certain questions called ** special questions ” (1), arising 
under the Act fall to be determined by the following persons 
and the Insurance Officer must refer them to such persons and 
postpone his decision pending their determination : — 

(a) the Minister of National Insurance who determines the 
follo'wing “ special questions ” — 

(i) whether a person is or was employed in insur- 
able employment;- 

(ii) whether an employer or employed is exempt from 
contributions ; 

(iii) who is liable for contributions as employer; 

(iv) the rate of contribution payable ; 

(v) whether the increase for constant attendance is 
to be granted or renewed; 

(ri) the application of the limitations imposed by the 
Fourth Schedule to the Act (m) upon benefit 
payable in respect of death. 

(h) a 46. 

(i) Ss. 42, 17. 

(k) S. 49. 

( l ) 8 36 a). 

(m) See note («), p. SIO. 
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The Miiuster’s decision on these questions is final save 
that he may refer any question of law arising in questions 

(i) to (iv) to the High Court and if he does not do so 
any pwson aggrieved may appeal to that Court (n); 

(b) the Minister and Referees have to determine the follow* 
ing questions : — 

(i) whether a person was a child or under the upper 

limit of compulsory school age ; 

(ii) whether a person had a family induding a child. 

(c) Medical Boards and Medical Tribunals. 

Certain ** special questions ** are called disablement 
questions ”, i.e., 

(i) whether the accident has resulted in a loss of 

faculty ; 

(ii) whether a loss of faculty is likdy to be 

permanent ; 

(iii) at what degree the extent of the disablement 

resulting from a loss of faculty is to be assessed. 

These questions are decided by a Medicd Board, but a 

dissatisfied daimant may appeal to the Medical 

Tribunal. 

The National Insurance (Industrial Injuries) Act, 1946, 
applies to the Crown as if it i^ere a private employer (o). 


(«) 8. 37 a). 
(0) S. 76. 
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SscnoN 1 . — Contracts of Indemnity and Suretyship 

A CoNTEACrr of indemnity is a contract, express or implied, “ to 
keep a person who has entered or is about to enter into a contract 
of liability indemnified against that liability independently of 
the question whether a third person makes default or not ” (a). 
A guarantee, on the other hand, is a promise to be answerable 
for the debt, default, or miscarriage of another person who is 
primarily liable. Instances of guarantees are promises to pay a 
creditor if the principal debtra^ makes default in payment and 
contracts of sinretyship for a servant or agent. 

Instances of express contracts of indemnity are policies of 
fire and marine insurance. An instance of an implied contract 
of indemnity is the implied contract by a principal to indmunify 
his agent against all losses and liabilities properly incmred by 
him in the execution of his agency (b). Whilst a contract to 
indemnify a person against his common law or statutory liability 
is good (c), yet the punishment inflicted upon a person by a 
(Criminal Court is personal to the offender and it is against public 
policy for the Courts to entertain an action by an offender to 
recover an indemnity against the consequences of the 
punishment (d). 

An important diffaence between a contract of indemnity and 
a contract of guarantee is that the latter is within s. 4 of the 
Statute of Frauds (e). An agreement to give a guarantee is also 
within the statute (f). 

To constitute a guarantee there must be: — 

i. A principal contract between A and B, by which B is 
already, or is to become, liable to A ; and 


(o) OuM V. Conrad, [1894] 9 Q. B., at p. 896 ; 68 L. J. Q. B. 721. 

(6) Ante, p. 466. 

(e) Whitby v. Burt, Boulton and Hayward, [1947] K. B. 918: Hoshina 
V. De Havilland Aircraft Co., [1949] 1 All B. R. 640. ® 

(d) Askey v. Golden Wme Co., [1948] 2 All B. R. 86. 

(«) Ante, p. 64. 

if) Mallett V. Bateman, L. R. 1 C. P, 168; 86 L. J. C. P. 40. 
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ii. A collateral contract between A and C, by which C 
promises A to pay the debt or discharge the obligation 
due from B in case of default by B, who is to remain 
primarily liable (g). 

Thus, if C goes into a shop with B, and says to the shopkeeper 
A, “ Supply goods to B, and, if he does not pay yov, I will 
this is a guarantee, because C’s promise is made to a person 
to whom B is or will be under a legal liability ; and it is collateral 
to the contract between A and B, and conditional upon B’s 
failure to pay. But if C goes into a shop with B, and says to 
the shopkeeper, Supply goods to B, and I will see you paid ”, 
this is a promise by C to indemnify the shopkeeper against the 
consequences of his contracting with B, and is not within the 
statute (h). 

Thus, in Stanley dt Oo. v. J. 0. Solomon, Ltd, (i), thu 
defendants wrote to the plaintifb as follows : “ Dear Sirs, — ^In 
considerati(m of your paying to J. C. S., Ltd., 50 per cent, of 
any cozpnwion received on business introduced by them as 
agents, it is hereby agreed that the company shall be liable to 
you for 50 per cent, of any loss sustained by you in connection 
with such business. (Signed) J. B., secretary; J. G. S., 
director.” Held, that this was a contract of indemnity. 

It mujst be noted that “ the Statute [of Frauds] applies only 
to promises made to the person to whom another is answer^ 
able”, i.e., only when the promise is made to the principal 
creditor, not when it is made to the debtor (k). The statute 
further applies only when there is an “ alienee of any 
liability on the part of the defendant or his property, except such 
as arises from his express promise ” (1). It does not therefore 
apply when the promise is merely part of, and incidental to, a 
main or larger contract made for some other purpose (m). 

Thus a x^oDodse to pay the debt of another person is not 
within the Statute of Frauds when it is msde by a person who 
has purchased or has an interest in goods which are subject to 
a lien or charge, and who obtains a discharge of the lien or 


(jr) Goodman v. Okaie, 1 B. ft Aid. 397 ; see also Harburg Indiaiubber Co. v. 
Uartin, [1903] 1 K. B., at p. 784 ; 71 L. J. E. B. 629; Daoys v. BusweU, [1918] 
B E. B., at p. 64; 82 L. J. E. B. 499. 

(b) Birknvur v. Darnell, 3 lid. Baym. 1086; Ldkeman v. Momtstephen, 
L. B. 7 H. L. 17; 48 L. J. Q. B. 188. 

(i) [1983] 2 E. B. 287; 101 L. J. E. B. 682. 

(k) EagUoood V. Kenyon, 1 Ad. & E., at p. 466 ; 9 L. .7. Q. B. 409 , 33 
B. B. 400. 

(l) See Danya v. Buaioell, [1918] 2 E. B., at p. 66; 82 L. J. E. B. 499. 
(») Harburg Indiarubbet Co. v. Martin, [1903] IK. B., at p. 786. 


W.C.U. 


546 


CONTKACrrS of INDEMNiry AND SUEETYSmP 


charge by undertaking to be responsible for payment of the debt 
in respect of which it existed (n)« 

But the mere fact that the motive of a person who guarantees 
payment of a debt due from a company U his desire to protect 
an interest which he has in tho company through being a share- 
holder (o), or through having a floating charge on its assets (p), 
will not take the case out of s. 4 of the Statute of Frauds. 

Nor is such a promise within the Statute of Frauds when it 
is one of the terms of a contract of service, and merely regulates 
the conditions imder which the defendant is employed. Thus 
the statute does not apply to a contract by a del credere agent, 
Le., an agent who guarantees his principal against any loss 
through the bankruptcy or insolvency of the parties with whom 
he contracts (q). 

Another instance of this principle is afforded by the case of 
Sutton Sp Co. V. Gray, in which there was a contract between a 
firm of brokers and the defendant, of which the terms were that 
he should introduce to them clients for whom they should transact 
business on the Stock Exchange, and that he should have half the 
commission earned upon, and be responsible for half the losses 
incurred in, such transactions. It was held that, since the main 
object of the agreement was to regulate the terms of the employ- 
ment, the Statute of Frauds did not apply to it, although as one 
of its results the defendant might have to answer for the debt 
of another (r). 

It has already been pointed out that, by the Mercantile Law 
Amendment Act, 1856, the consideration for a guarantee need not 
be expressed in writing (s), though, of course, as in all other con- 
tracts, there must be some consideration unless the guarantee is 
under seal. And since loans to an infant are void under the 
Infants^ Relief Act, 1874, a loan by a bank to an infant, where 
the fact that he is an infant is known to all parties, is insufiELdent 
consideration to support the promise by a guarantor to guarantee 
such loan .and the guarantor is not liable upon his promise (t). 

•(n.) Davys v. BuswelU [1913] 2 Z. B., at p. 69. For an example see 
Fitzgerald v. Dressier, 7 C. B. (n.s.) 374; 29 L. J. C. P. 118; 121 B. E. 548. 

(o) Harhurg, etc*, Co. v. Martin, (uhi supra). 

(p) Davys v. Buswell (ttbi supra). 

(g) Couturier v. HaHie, 8 Es;. 40; 22 L. J. Ex. 97. See also, ante. t>. 489. 

if) [1894] 1 Q. B. 286; 63 L. J. Q. B. 633. See also Guild v. &nrad. 
[1894] 2 Q. B. 886; 63 L. J. Q. B. 721. 

(s) Vol. 1, p. 61. 

ft) Coutts it Co. V. Brotcne-Lecky, [1917] K. B. 104; 115 L. J. K. B. 608. 
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The words ‘^surety” and “guarantor” are not, however, 
limited to cases where a personal liability has been assumed. 
Thus, if A, without incurring any liability, deposits with B’s bank 
securities and a memorandum of deposit to secure B*s overdraft, 
A is a surety or guarantor (w). 

Rl^ts of surety. — As against his principal the surety has a 
right to be indemnified not only against actual loss, but also, even 
before any payment by him, against any liability which has 
actually arisen (a). After payment the surety becomes a creditor 
of his principal for the amount paid on his behalf (6). 

As against the creditor the surety is entitled to claim the right 
of subrogation — ^that is, the right to be put in the place of the 
creditor as against the principal debtor, and to use all the remedies 
which the creditor could have used as against the principal 
debtor ” (c). By s. 5 of the Mercantile Lcvw Amendment Act, 
1856, a surety is entitled to have assigned to him or to a trustee 
for him every judgment or other security held by the creditor, 
notwithstanding that it may be deemed at law satisfied by his 
payment or performance, and is entitled to stand in the place 
of the creditor and to use aU the remedies open to the creditor 
in order to obtain indemnity from the principal debtor or from 
any co-surety* This section applies to all securities received by 
the creditor before or after the date of the guarantee, even 
though the surety was unaware of their existence (d). 

As against his cosureties the surety has the right to contrir 
button I that is to say, if any of several co-sureties is called upon 
to pay the debt or any part of it, he has a right to call upon his 
solvent co-sureties to contribute equally if each is a surety to 
an equal amount, and, if not equally, then proportionately to 

(u) Be Conley, Tmetees v. Barclays Bank (1988), 107 L. J. Gh. 257, 0. A, 

(a) Lacey v. Hill, 18 Eq. 182; 48 L. J. Ch. 551; Hohhs v. Way^t, 86 Ch. 
D., at p. 258; 66 L. J. Cn. 819. 8 ecus when the liability may never come 
into existence; Hughes-Hallett v. Indian, etc,, Co., 22 Ch. D. 661; 62 L. J. 
Ch. 418. 

(b) Davies v. Humphreys, 6 M. & W., at p. 157 ; 9 L. J. Ex. 263. The 
obligation of the principal debtor to repay is based upon an implied contract 
arising at the date of the guarantee; Re A Debtor, [1987] Ch. 166; 106 L. J- 
Ch. 172. 

(c) Darrell v. Tihhitts, 6 Q. B. T>., at p. 663; 50 L. J. Q. B. 33. 

(d) Forbes v. Jackson, 19 Ch. D. 61o; 51 L. J. Ch. 690; Ward v. Nat. 
Bank of New Zealand, 8 A. C., at p. 766; 62 L. J. ?. C. 66; and see Duncan, 
Fox S Co. V. North and South Wales Bank, 6 App. Gas. 1 ; 50 L. J, Ch. 336. 
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the amount for which each is a surety (e). To give a co-surety 
this right to contribution, it is not necessary that he should have 
actually paid more than his share; it is siiSicient if a judgment 
for more than his share has been obtained against him (/)• 

Where a surety is suing his co-sureties for contribution he 
must also make the principal debtor a defendant to the action 
unless there is some very good reason for not doing so as, e.g., 
because he is insolvent (g). 

Rescission of contract. — A contract of suretyship may, like 
any other contract, be voidable on the ground of misrepresentar- 
tion (h), and also in some cases on the ground of non-disclosure. 
Contracts of suretyship are not ordinarily uberrimse fidei in the 
sense that there is an obligation to make full disclosure of all 
material facts (i). But ^^very little said which ought not to 
have been said, and very little not said which ought to have 
been said, would be sufficient to prevent the contract being 
valid ” (k). And concealment of a fact which a surety would 
expect not to exist, and the existence of which is inconsistent 
with the presumed basis of the contract, may amount to an 
implied representation that the fact does not exist (1). Thus, 
where a person becomes surety for the honesty of a servant he 
is entitled to assume that the servant has not, to the knowledge 
ot the master, been guilty of any previous dishonesty, and the 
failure of the master to disclose any dishonesty known to him 
will render voidable the contract of suretyship (m). But where 
a guarantee is given to a bank for an overdraft by a customer 
the guarantor is not entitled to assume that the customer is not 
already overdrawn, because it is probably for that very reason 
that a guarantee is required ; the failure by the bank to disclose 
the state of the customer’s account will not therefore render 
voidable the contract of suretyship (n). Nor in such a case is 

(fc) Dering y. Earl of Winchelsea, 2 W. & T. 589; 1 K. B. 41; see Wolmers- 
hausen v. Qullick, [1893] 2 Oh. 614; 62 L. J. Ch. 773; and Ellesmere Brewery 
Co, V. Cooper, [1896] 1 Q. B. 76; 66 L. J. Q. B. 173 (where the doctrine of 
contribution and its application are explained and the authorities are reviewed). 

(t) Wolmershausen v. GuUick (ttbi supra). 

(g) HayY. Carter, [1936] 1 Ch. 897; 104 L. J. Ch. 220. 

(h) Ante, p. 102. 

(i) Lee v. Jones, 17 C. B. (n.s.) 482; 34 L. J. C. P. 131; 142 R. B. 467; 
Davies v. London, etc., Marine Insurance Co., 8 Ch. D., at p. 476; 47 L. J. Ch. 
611. 

(fe) Davies v. London, etc., Marine Insurance Co. (uhi supra). 

(l) London General Omnibus Co. v. Holloway, [1912] 2 K. B. 72; 81 L. J. 
K. B. 603. 

(m) Id., and see RaiJton v. Matthews. 10 Cl. & Fin. 984; 69 B. B. 308. 

(n) London General Omnibus Co. Y. Holloway (uhi supra); Hamilton v. 
Watson, 12 Cl. & Fin. 109. 
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the bank bound to disclose to the guarantor facts from which it 
has suspicions that the customer is defrauding the guarantor (o). 
Nor is the bank boimd to disclose to a guarantor of a customer’s 
bank account the fact that the customer’s husband has autho- 
rity to draw upon his wife’s account, that the husband is an 
imdischarged bankrupt or that the account is being operated in 
an irregular way in that certain cheques had been drawn and 
then orders given to the bank not to pay (p). 

Dlsohai^e of surety. — ^The terms employed in a contract, 
defining a surety’s undertaking and expressing the terms on 
which he is to be freed from his undertaking, ought to be strictly 
construed. In case of doubt the Court will lean in his favour. 
Neither equity nor law will put a construction on a document 
which results in imposing on the surety any more than, on the 
strictest construction of the instrument, he must be said 
expressly to have undertaken, or so as to detract from the right 
given to the surety by the proviso defining the circumstances in 
which the surety is to be held discharged. It is settled law that 
a surety’s contract is one strictmimi juris and that the Courts 
treat a surety as a favoured debtor (g). 

A surety may be discharged : — 

1. By express agreement between himself and the creditor (r). 

2. By the extinction of the principal contract, as, e.g., by 
the release of the principal debtor (s). But by the Bankruptcy 
Actp 1914, an order of discharge in bankruptcy does not release 
a simety for the bankrupt (t), nor does the acceptance by a credi- 
tor ^f a composition or scheme of arrangement release a surety 
for the debtor (u). 

But a surety is not discharged if the creditcar merely cove- 
nants not to sue the principal debtor, but expressly reserves his 


(o) Nationdl Provincial Bank v, Olanusk, [1913] 8 S. B. 386 ; 82 Xj. J. K. B. 
1083. 

(p) Cooper V. National Provincial Bank, Ltd,, [1946] 2 All* B. B. 641 
(applying Hamilton v. Watson, supra). 

(g) Eastern Counties Building Society v. Bussell, [1947] 2 All E. B. 734, 
C. A. 

(r) See ante, p. 203. 

(«) Commercial Bank of Tasmania v. Jones, [1898] A. C. 313; 62 L. J. 
P. 0. 104. 


(tt) S. 16 (20). A payment made by the debtor to the creator, which is 
afterwards set aside as a fraudulent preference in the debtor's bankruptcy, 
does not discharge the surety: Petty v. Cooke, L. B. 6 Q. B. 790 ; 40 L. J. 
Q. B. 281. 
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rights against the surety (a) ; and the discharge of the surety 
may also be prevented by an express provision in the contract 
of suretyship that the surety shall continue liable notwithstand- 
ing the release of the principal debtor (b). 

8. By any transaction which varies the position or liability 
of the surety without his consent (c), as, e.g ,: — 

i. When co-sureties agree to become sureties jointly and 

severally, and one of them fails to execute the agreement 
of suretyship or is released by the principal creditor (d ) ; 
but a surety who contracts only severally is not released 
by the release of a co-surety, or his failure to execute 
the agreement (e). 

ii. When the creditor fails to perform a condition in con- 

sideration of which the surety entered into the contract 
of suretyship (/). 

iii. By alteration of the instrument of suretyship by a co- 
surety who is jointly and severally liable (g)- 

iv. By any alteration in the terms of the contract between 
the creditor and the principal debtor, unless such alterar- 
tion is clearly unsubstantial or one which cannot be pre- 
judicial to the surety (h). But if the creditor enters into 
a contract with the principal debtor to give him time, 
this is an alteration which is always material, because 
it deprives the surety of the right which he has to pay off 
at once the debt which he has guaranteed and to have 
the securities of the creditor and to sue the principal 
debtor. Such an agreement, therefore, always dis- 
charges the surety, unless the creditor in making it 


(a) Price V. Barker, 4 E. & B. 760 ; 24 L. J. Q. B. 130. 

(b) Perry v. National Provincial Bank of England, [1910] 1 Ch. 464 ; 79 
L. J, Ch. 509. Where under a provision of the contract of suretyship the 
creditor compounds ^Mth the debtor reserving his rights against the surety, 
the latter remains liable for the whole debt, but can recover the whole amount 
from the debtor: id., and sec Kearsley v. Cole, 16 M. & W. 128; 16 L. J. Ex. 
116; Cole v. Lynn, [1942] 3 K. B. 143; 111 L. J. K. B. 168, C. A. 

(c) See ^ewton v. Chorlton, 2 Brew., at p. 389 ; 90 B. B. 501; Bees v. 
Berrington, 6 Yes. Jun. 540; 3 B. B. 3; Polak v. Everett, 1 Q. B. B. 669; 46 
L. .r. Q. B. 218. 

(d) Bonser v. Cox, 6 Beav. 110; Evans v. Bemhridge, 25 L. J. Ch. 334; 
Ellesmere Brewery Co. v. Cooper, [1896] 1 Q. B. 75; 66 Ij. J. Ch. 173. 

(e) Ward v. Nat. Bank of New Zealand, 8 App. Cas. 755 ; 62 L. J. P. C. 
65. 

(/) Latcrenci v. Wahnsley, 31 L. J. C. P. 143; Oreer v. Kettle, [1938] 
A. C. 166. 

(a) Ellesmere Brewuy Co. v. Cooper, [1896] 1 Q. B. 75; 66 L. J. Ch. 173. 
(A) Holme v. Brvnskill, 3 Q. B. B. 495; 47 L. J. Q. B. 610; see also 
Croydon Gas Co. v. Dickinson, 2 C. P. B. 46; 46 L. J. C. P. 76; Egheri v 
National, do.. Bank. [1918] A. C. 903 ; 87 L. J. P. C. 188. 
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expressly reserves Ms rights against the surety (i). But 
a^mete fOTbearauce to sue the principal debtor ■will not 
discharge the surety (fc); there must be a binding con- 
■tract, capable of being eoforced; and it must be made 
with the principal debtor, and not with a third party (I). 

Where there ate several distinct and separate con- 
tracts, a contract to give ■time to the principal debtor in 
respect of one 'will not discharge the surety, but where 
there is only one contract under wMdi payment has to 
be made by flbced instalments, as, e.g., in -the case of a 
hire-purchase agreement, a binding contract to give time 
to the debtor in respect of one instalment, made ■without 
the consent of the surety, operates as a discharge of the 
whole contract of surety^p (m). 

V. By ■the connivance of the creditor in any act contrary to 
the ccmditions of the guarantee wMdx is likely to lead to 
default on the part of the principal debtor, though not 
by mere carelessness of the creditor (n). 

■vi. By any act or omission on the part of the creditor wMch 
is injurious to the surety or inconsistent with his 
rights (o), as, for example, if a servant whose honesty 
is guaranteed is retained in his employment after acts of 
dishonesty justifying dismissM (p), or if the creditor gives 
up or impairs a security upon the benefit of wMch a 
surety is entitled to rdy (g). 

Revocation of a continuing guaiantee. — A continuing guaran- 
tee wMch is given for a consideration provided from time to 
time, and di-visible, e.g., for the balance of a running account at 
a Vtftulg or fmr goods to be supplied, may always be revoked as 
to future transactions or debts so as to discharge the surety from 


(t) Id. ; and see Owen v. Homan, i H. L. 997 ; 30 L. J. Uh. 814 ; Strong v. 
Foster, 36 L. J. 0. P. 106; Boater v. Mayor, 19 C. B. (n.s.) 76; 84 L. J. C. P. 
380; Ooldfarh v. Bartlett d Kremer, [1920] 1 K. B. 689 ; 89 L. J. E. B. 368. 

(k) Strong v. Foster (ubt supra); and see Bouse v. Bradford Banking Co., 
[1894] A. 0. 686; 68 L. J. Ch. 890. 

(l) Clarke v. Birley, 41 Oh. D. 4ffl; 68 L. J. Ch. 616. 

(m) Midland Motor Showrooms v. Neuman, [1929] 3 E. B. 266; 98 Ij. J. 
K B 490. 

(n) Mflyor, etc.y of Durhoin v, Powloty 22 Q. B. D.i at p, 420; 68 Xj. J. 
O B 246 

(o) Watts v, ShuttlstDorthj 6 H. & N. 285; 29 L. J. Bx. 229. Affirmed, 

^ Phillips V. Poxall, L. E. 7 Q. B. 666; L. J. Q. B. M3. 

W Campbell v. Hotliwell, 47 L. J. 0. B. lU; ^ Taylor y. Bank of 
w»,), ftnuth Wales 11 AoD. Cas.. at p. 608 ; 66 L. J. P. 0. 47 ; Be Dartoen and 
l L 487; Smith V. Wood, [1929] 1 Oh. 14; 

98 L. J. Oh. 69. 
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further liability (r). Such a guarantee is not revoked simply by 
the death of the guarantor, but notice of the death of the 
guarantor given to the creditor is constructive revocation as to 
future advances (s), unless the contract stipulates that some 
particular notice of revocation shall be necessary in order to 
terminate the guarantee (t). 

But a continuing guarantee, when the consideration is given 
once for all, e.g,, for admission at Lloyd’s, or for granting a 
lease, or for the honesty of a servant, cannot be revoked unless 
there is an express stipulation to that effect ; nor is it determined 
by the death of the guarantor, nor by the fact that his death has 
come to the knowledge of the person to whom the guarantee is 
given (u). 

By s. 18 of the Partnership Act, 1890, a continuing guarantee, 
given either to a firm or to a third person in respect of the trans- 
actions of a firm, is, in the absence of agreement to the contrary, 
revoked as to future transactions by any change in the constitu^ 
tion of the firm to which, or in respect of the transactions of 
which, it was given. 

Section 2. — Contracts of Insurmce (a) 

The contract of insurance. — Insurance is a contract by which, 
in consideration of a sum of money called the premium, the insurer 
contracts T7ith the assured either to pay him a specked sum on 
the happening of a particular event, such as ^e death of a 
particular person or injury by accident, or to indemnify him, 
usually up to a specified amount, against a loss caused by some 
particidar risk such as fire, burglary or marine adventure. 

To protect policy holders to some extent against the possible 
failure of the insurers, by the Assurance Companies Act, 1909, all 


(r) Offord v, Davies, 12 C. B. (N.s.j 748 ; 31 L. J. C. P. 819; 183 R. R. 
491; Rc Grace, Balfour v. Graee, [1902] 1 Ch. 738; 71 L. J. Ch, 868. Whether 
or not a guarantee is a continuing one is a question of construction. See 
AHnutt y. Ashenden, 5 M, & G. 892; 12 L. J. C. P. 124; JEllis v. Emanuel, 
I Ex. D. 167; 46 L. J. Ex. 26; Heffleld y. Meadows, L. R. 4 C. P. 696; 
Coles y. PaSk, L. R. 6 C. P. 65; 39 L. J. C. P. 63. 

(e) Coiilthart y. Clementson, 6 Q. B. D. 42; 49 L. J. Q. B. 204 

(t) Re Silvester, Midland Ry. y. Silvester, [1895] 1 Ch. 673; 64 L. J. Ch. 
390. In this case the contract provided that the sureties or their representa- 
tives might terminate their liability by a month’s notice in writing :—Held, 
that a mere notice of the death of a surety by his executor was insufficient. 

(u) Re Grace, Balfour v. Grace, [1902] 1 Ch. 733; 71 L. J. Ch. 358: 
Lloyd's y. Harper, 16 Ch. D. 290; 60 L. J. Ch. 140. 

(tf) It is quite outside the scope of this work to deal with the provisions 
of compulsory social insurance under the Naiional Insurance Act, 1946 and 
with industrial insurance under the NaiionaJ Insurance (Industrial Injuries) 
Act, 1946. As to the latter see ante, p. 683. 
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persons (save trade muons) whether incorpOTated or not) who carry 
on within the United Eingdont life) fire) acddent, bond invest- 
ment, motor vehicle, aircraft or industrial insurance business, 
must deposit with the Paymaster-General the sum of £20,000. If 
the insurer carries on more than one dass of insurance a separate 
deposit of £20,000 must be made in respect of eadt dass in whidi 
the insurer deals. By s. 1 of the Assuvance Companies Act, lOlO, 
no person in future is to commence insurance business of the 
types within the 1009 Act except an incorpcuated company having 
a Tninimum paid-up share capital of £50,000. Hence new con- 
cerns with insuffident finandal resources may not undertake 
insurance business. 

All contracts of insurance are contracts uberrimse fidei, and may 
therefore be avoided not only on the ground of fraudulent or 
material misrepresentation (b), but also if the assured conceals or 
fails to disdose any fact with^ his knowledge which it is material 
for the insurer to Imow (c). 

It may also be made an express term of the contract that the 
truth of some particular statement, or the existence of some 
particular thing, or performance of some particular act, shall be 
the basis of the contract, so that no question of its materiality can 
arise, and in case of its untruth or non-existence or non-perform- 
ance the contract will be absolutdy null and void (d). And, in 
contracts insurance, such a term may take the form dther of a 
warranty or a condition. 

Thus, in most contracts of insurance, otha than those of 
marine insurance, the person to be assured fills up and signs a 
proposal form wMch contains a proviskm that the truth of his 
answers to certain questions thereon shall be the basis of the 
contract, and that any suppression, concealment, or untrue state- 
ment shall avoid the contract (e). 


(6) See ante, p. 108. 

(0) lAndenau v. Deehorough, 8 B. & C. 686 ; 7 L. J. E. B. 43; London 
Aesuranee v. Minsel, 11 CSh. B., at p : 867 ; 48 L. J. Cb. 881 ; Mutual Life 
Ineuranee Co. of New York y. Ontario Metal Produels Co., [1936] A. C. 344; 
94 L. J. P. C. 60. As to marine insurance, see also the Marine Insurance Act, 
1906, 8. 18. 

(1) See Thomson v. Weems, 9 App. Cas. 671; Hambrough v. Mutual Life 
Ineuranee Co. of New York, 78 L. T. 140; EUinger v Mutual, eie., of New 
York (see post, p. 674); Yorke v. Yorkshire Iruuranon Co., [1918] 1 E. B. 
669; 87 L. J. E. B. 881; Dawsons, Ltd. v. Bonnin, [1923] 3 A. C. 413; 91 
L. J. P. C. 210; Olieksman y. Laneashire, eie., Aesuranee Co., [1927] A. 0., 
afe p. 148. 

(e) OUckman v. Lancashire, etc, Assurance Co, (ubi supra); Newsholme 
Bros. V. Road Transport, etc., Insurance Co., [1929] 2 E. B., at p. 862; 98 
Ti, J. K. B. 761. 
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Insurance policies also as a rule contain provisions, usually 
termed conditions, as to the doing of some act by the insured, as, 
e.g,, that he shall give notice of an accident within a certain time. 
The failure to perform such a ** condition ” does not, however, 
prevent the insured from recovering, unless it is a condition of the 
contract or its performance is expressly made a condition prece- 
dent to his right to recover (/). 

It is open to insurers to make any bargain as to what con- 
stitutes the basis of the contract or a condition precedent to the 
right of the insured to recover : but they must do so in clear words, 

Thus^ in FTOvincM Insurance Co. v. Morgan (g)j the 

respondents, who were coal merchants, wished to insure a motor 
lorry. The proposal form required them to state (a) the 
purposes (in full) for which it would be used, and (b) the nature 
of the goods to be carried. The answers were (a) “ delivery of 
coal’* and (b) “coal”. The proposal form also contained a 
declaration, which was signed by the respondents, in the 
following terms : “I hereby declare and warrant that the above 

questions are fully and truthfully answered. ... I agree 

that this declaration and the answers given above shall be 

the basis of the contract between me and the company ”. The 
policy contained a recital incorporating the proposal and 
declaration “ which it is agreed shall be of a promissory nature 
and effect and shall be the basis of the contract ”. The policy 
also contained the following condition: “It is a condition pre- 
cedent to any liability on the part of the company under this 
policy (i) that the terms, conditions and indorsements hereof 
so far as they relate to anything to be done or complied with by 
the insured are duly and faithfully observed; and (ii) that the 
statements made and answers given in the proposal hereinbefore 
referred to are true, correct and complete ”. One of the indorse- 
ments, under the head “ Indorsements and Use Clauses ”, was 
“Transportation of own goods in connection with the insured’s 
business”, t.e., the business of coal merchants. 

An accident occurred while the lorry was carrying coal, but 
on the same day it had, under a contract with the Forestry 
Commissioners, hauled three loads of timber, and for this reason 
the company daimed that the policy was avoided. 

Heldf (i) that even if the respondents’ answers were of a 
promissory nature and created a warranty of condition, there 
was rfo breach of that warranty or condition unless it imported 
that during the currency of the policy the lorry was to be used 
exclusively for the delivery of coal and for no other purpose; 
(ii) that this was not the true construction of the question and 
answers and therefore no condition was broken; (iii) that the 

(/) Stoneham v. Ooean, etc,. Accident Insurance Co,, 19 Q. B. D. 237; 
Welch V. Royal Exchange Assurance, [19391 1 K. B. 294; 108 It. J. F. B. 83; 
Austin V. Zurich General Accident and Liability Insurance Co., [19441 2 
All E. R. 243. * L j 

n9a.qi a o oah- ingi i. t ir p isa 
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aMwera were t™, coi^t and complete*’ because the words 
in full on the question were not sufficiently clear to carry 
the meaning of exclusive user, and that the same applied to the 
indorsement. 

Even where there is a breach of a warranty or condition the 
acceptance by the insurer of preoDaiums with knowledge of the 
breach may amount to a waiver thereof (h). 

Thus, in Ayrey v. British, etc., Assurance Oo, (i), the 
assured signed a proposal form for an insurance on his life by 
the defendant company. His occupation was therein stated as 
that of a fisherman, winch was correct. Hut he was ylgQ a 
member of^ the Royal Naval Reserve and was expecting to be 
called up in order to be employed in mine-sweeping. This fact 
was communicated to the agent of the company who received the 
proposal form and also to the district manager, who nevertheless 
continued to receive the premiums. Held, (i) that the district 
manag^’s knowledge was the knowledge of the company since it 
was his duty to supervise the company’s agents and to be the 
means of communication between them and the hesid office ; 
(ii) that the acceptance of the premiums was a waiver by the 
company of any breach of condition through the concealment of 
a material fact. 

From a statement which is the basis of the contract there must, 
however, be distinguished a statement which merely defines or 
describes the risk covered by the policy. 

Thus, in Farr v. Motor Traders, etc,. Society (fc), the plain- 
tifi was the owner of a taxicab which he desir^ to insure. In 
the proposal form there was a question asking whether it was 
driven in one or more shifts per twenty-four hours. The plain- 
tifi answered ** Just one ”. The cab was for a day or two driven 
in more than one shift during twenty-four hours, but subse- 
quently an accident happmied while it was only being driven in 
one shift during twenty-four hours. Held, that the answer did 
not amount to a warranty but to a statement descriptive of the 
risk. The policy did not therefore come to an end when the cab 
was driven in two shifts durmg the twenty-four hours, but 
merely ceased to attach until it was again being driven in one 
shift (Z). 


(h) Ayrey v. British Legal and Vmted Provident Assurance Co., [1918] 
1 K B. 186; 87 L. J. K. B. 613. See also Wing v. Harvey, 6 De G. M. & G. 
265.’ 

(i) Uhi supra, 

(fc) [1920] 3 K. B. 669 ; 90 L. J. K. B. 216. 

(0 In the case of Provincial Insurance Co. v. Morgan, ante, p. 664, it 
was held by the Court of Appeal, [1932] 2 K. B. 70, that the questions and 
answers in the proposal form only amounted to a description or definition 
of the risk and that, as the accident occurred while the lorry was carrying 
coal, the policy covered it. The House of Lords, though coming to its decision 
on Afferent grounds, did not dissent from this view. 
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Where a proposal form is incorrectly filled up for a proposed 
assured by a mere a§6nt of the company with which insurance is 
intended to be effected, the agent^s knowledge of its inaccuracy 
cannot ordinarily be imputed to the company; for, in the first 
place, the agent has no implied authority to do more than pro- 
cure proposals, and in fiUing up the form is prima facie acting as 
agent of the assured, not as agent for the insurer, and in the 
second place, the fact that the agent, if he knows that the form 
is filled up inaccurately, is acting in fraud of the insurer, would 
prevent his knowledge from being unputed to the insurer ^(m); 
moreover, if the assured signs a contract in writing containing a 
provision that the statements contained therem are to be the basis 
of the contract, he cannot vary it by oral evidence of anything 
said during the negotiations (n)« 

An exceptional case in which knowledge of an agent was 
imputed to the insurer is that of Bawden v. London, etc., Assur- 
ance Co. (o). In this case Bawden was an illiterate man with 
only one eye. The proposal form, which was filled up by the 
agent of the insurance company, contained a declaration, the 
material words of which were: “I have no physical infirmity”; 
against this clause there w'as a marginal note: “If not strictly 
applicable, particulars of any deviation must be given at the 
back No particulars as to the one-eyed condition of Bawden 
were given by the agent, although he was aware of it. It was 
held that the agent’s knowledge was the knowledge of the com- 
pany, who must tiierefore be taken to have contracted with a 
man who, to thoir knowledge, was a one-eyed man. If this 
decision is still good law it can be supported only on the grounds 
that since the agent had authority to see the proposer and get 
a proposal form from him, the company was fixed with notuce 
of what the agent saw at the interview (p). 

Any material representation made by the assured must be 
true, not merely when it is made, but when the contract is con- 
cluded. Thus A, in his proposal, made certain statements as to his 


(m) See ante, p. 479. 

(n) Newskolme Bros. v. Road Transport, etc., Co., [1929] 2 K. B. 366; 
98 It. J. K. B. 751, reviewing the previous authorities; see also Biggar v. 
Bock Life Aisurance Co., [19021 1 K. B. 616; 71 L. J. X. B. 79 (where this 
principle was applied although the assured did not know that the agent filled 
up incorrect answers), and Levy v. Scottish, etc., Insurance Co., 17 T. L. B. 
229. 

(o) [1892] 2 Q. B. 634; 61 L. J. Q. B. 792. 

(p) See Netosholme Bios, v Road Transport, etc., Co., [1929] 2 K. B., at 
p. 381 f where it is also pointed out that iu Bawden' s Case oral evidence of 
That happened at the interview between Bawden and the agent was admis- 
sible, not to vary, but to construe the contract. Note also that in Ayrey's 
Case, ante, p. 655, which is also explained in the Netosholme Case, the 
knowledge imputed to the company was not that of an agent but of a local 
manager. See also ante, p. 478. 
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healtii} and a declaration that they tirere true and were to be 
taken as the basis of the contract. The proposal said nothing 
about the premium. The insurers -wrote accepting his oiler, 
subject to payment of a certain premium, their letter thus being 
not a binding acceptance, but a mere offer. A, having subse- 
quently to his proposal suffered an accident which materially 
alter^ the state of his health, tendered to the company the 
premium, which they refused. It was held (i) that there was no 
contract before the tender of the premium, and (ii) that since the 
risk yrea changed the insurers* offer could not be regarded as a 
continuing offer which A was entitled to accept (q). So also the 
renewal of a policy is impliedly made on the bans that the state- 
ments m the original proposal are still true (r). 

All ordinary contracts of insurance (except life insurance and 
insurance against personal injury) and of re-insurance are con- 
tracts of indemnity, which means “ that the assured, in case of ^ 
loss against whidi the policy has been made, shall be fully 
indemnified, but shall never be more than fully indemnified, and 
anything which dimini s h es that loss diminishes the amount which 
the insurer is liable to pay ** (s). 

Inswrahle interest. — ^It is essential to every contract of insur- 
ance that it should not be a mere contract of gaming or wagering, 
and that the assured should have an insurable interest in the 
subject-matter of the contract. 

This, as regards marine insurance, is enacted by s. 4 of the 
Marine Insurance Act, 1906 , and, as regards all other contracts of 
insurance, by the lAfe Assurance Act, 1774 , which (i) prohibits 
and makes void the making of any insurance on the life of any 
person or on any event whatsoever wherein the person for whose 
benefit or on whose account the policy is made has no interest ; or 
by way of gaming and wagering; and (ii) provides that it shall 
not be lawful to make any policy without inserting therein the 
name of the person interested therein or for whose benefit or on 
whose account it is made; and (iii) provides also that no greater 

(q) Canmng v. Farquhar, 16 Q. B. D. 727 ; 66 L. J. Q. B. 226. See also 
Looker v. Law Union, etc., Ineiuranee Co., [1928] 1 E. B. 664 ; 97 L. J. 
K S 823 

’ (rj Be Wilson atid Scottish Insurance Corporation, [3920] 2 Ch. 28; 89 
L J. Ch. 829. 

(«) Castellain v. Preston, 11 Q. B. D. 880 ; 52 L. J. 0* B. 866; British 
Dominions Insurance Co,, Ltd, v. Duder, [1916] 2 K. B. 894; 84 L. J. K. B. 
1625; Meacoek v. Bryant <6 Co., 167 L. T. 871. 
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stun shall be recovered from the insurer than the amount or value 
of the interest of the assured at the date of the policy (t). 

This Act does not, however, apply to insurances on ships, 
goods and merchandise (w). Nor does it apply to policies within 
s. 86 (4) of the Boad Traffic Actf 1980, (a). 

Premiums paid under a mere wager policy cannot be 
recovered (&). 

Generally speaking, a person has an insurable interest when- 
ever he has some legal or equitable relation to or concern or 
interest in the subject of the insurance, which relation, concern or 
interest may, by the happening of the risk insured against, be 
so affected as to produce a damage, detriment or prejudice to the 
person insuring (c). It is not necessary^ however, that a person 
insuring property should have a right arising out of ownership (d), 
it is sufficient if he is legally responsible to some other person 
in respect of the property insured (e). Accordingly a bailee who 
is responsible to his bailor for goods entrusted to him has an 
insurable interest in such goods to their full value and can 
recover the full value from the insurer, but, after satisfying his 
own claim, he is trustee of the balance for the bailor (/). 

It is not necessary that a contract of insurance should be in 
writing, but a contract of marine insurance is inadmissible in 
evidence unless embodied in a stamped marine policy, and in the 
case of other contracts of insurance a stamped policy must be 
issued within a month after the receipt of the premium (g). 

Bights of an insurer on payment . — ^Where a contract of 
insurance is a contract of indemnity, the insurer on payment has 
the rights of subrogation and contribution. 


(t) Id ^ Bs. 1, 2, 3. With certain exceptions in the case of life insurance, 
the interest must, therefore, be a pecuniary interest : see Griffiths v. Fleming, 
[1909] 1 E. B., at p. 814; 78 L. J. E. B. 567. 

(71) S. 4. See also Williams v. Baltic Insurance Association, [1924] 2 
E. B. 282; 93L. J. K. B. 819. 

(a) Tattersall v. Drysdale, [1935] 2 E. B. 174. See post, p. 577. 

(b) Howard v. Refuge Friendly Society, 54 L. T. 644; Harse v. Pearl LAfe 

Assurance CL, [1904] 1 E. B. 558; 73 L. J. E. B. 373. 

(c) Lucena v. Orawfurd, 2 Bos. & P. N. R. 269; 6 E E. 623; Moran, 

Galloway US Co. v. Uzielli, [1905] 2 K. B., at p. 662; 74 L. J. E. B. 494; 
Macanra V. Northern Insurance Co,, [1925] A. C. 619; 94 L. J. P. C. 164. 

(d) Moran, Galloway <£ Co. v. Uzielli (uhi supra). 

(e) Marks v. Hamilton, 7 Ex. 828; 21 L. J. Ex. 169; 86 R. R. 667; Stock 

V. Inglis, 12 Q. B. D. 564; affirmed suh nom. Inglis v. Stock 10 App. Cas. 
263; 54 L. J. Q. B. 582. ’ 

(j) Waters v. Monarch Life Assurance Co., 5 E. & B. 870; 25 L. J. Q. B. 

102; L. N. W. Ry. v. Olyn, 1 E. & E. 652; 28 L. J. Q. B. 188. 

to) Stamp Act, 1891, sb 98—100. 
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The light of subrogation is the right of insurers who have paid 
to the assured the amount of his loss, to be put in the place of 
the assured and to have the advantage of every right of the 
insured; whether such right consists in contract, fulfilled or 
unfulfilled, or in remedy for tort capable of being insisted on or 
already insisted on, or in any other right, whether by way of 
condition or otherwise, legal or equitable, which can be, or has 
been, exercised, or has accrued, and whether such right could or 
could not be enforced by the insurer in the name of the assured, 
by the exercise or acquiring of which right or condition the loss 
against which the assured is insured can be, or has been 
diminished’’ (h). 

The right of contribution exists where more than one policy 
has been effected in respect of the same interest in the same 
property. In such a case, in the absence of any contrary pro- 
vision in either policy, the assured can recover the full amount 
from any of the insiuers. Each insurer then has the right to 
recover a rateable proportion from the other insurers (f). 

An insurance may be effected against almost any loss or con- 
tingency, but the most important kinds are marine, fire, life and 
accident insurance. 

Sub-section 1. — Marine Jmurance 

The law on this subject is now governed by the Marine 
Insurance Act, 1906 (ft). The discussion of this Act is outside 
the scope of tMs book but a few of the most important sections 
may be noted. 

The contract. — ^A contract of marine insurance is one whereby 
the insiurer, usually called the underwriter, undertakes to 
indemnify the assured against losses incident to marine 
adventure (Z). 

There is a marine adventure when (i) any ship, goods, or 
other moveables are exposed to maritime perils, or (ii) the earn- 
ing or acquisition of any freight, passage money, profit or other 
pecuniary benefit is endangered by the exposure of insurable pro- 
perty to maritime perils, or (iii) any liability to a third party 

(h) Castellain y, Preston^ 11 Q. B. D. 727; 55 L. J. Q. B. 223; West of 
England Fire Insurance Co. y. Isaacs, [1897] 1 Q. B. 226 ; 66 L. J. Q. B. 36. 

(i) See North British, etc., Insurance Co. y London, Liverpool and Olohe 
Insurance Co., 5 Ch. D. 569; 46 Ij. J. Ch. 587. 

(Jfe) The First Schedule to the Act contains a form of policy and rules for 
its construction. 

ID S. 1. 
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may be incurred by the owner of, or other person interested in or 
responsible for, insurable property, by reason of maritime perils, 
that is to say, perils consequent on, or incidental to, the naviga- 
tion of the sea (m). 

Every contract of marine insurance by way of gaming and 
wagering is void : it is deemed to be a gaming or wagering con- 
tract where the assured has not an insurable interest and the 
contract is entered into with no expectation of acquiring such an 
interest, or where the poKcy is made ** interest or no interest 
or ‘‘ without further proof of interest than the policy itself ”, or 
subject to any other like term (n). 

Every person who is interested in a marine adventure has an 
insurable interest (o). Thus shipowners have an insurable 
interest in the ship and freight (p), the owner of goods or the 
person at whose risk they are carried has an insurable risk in 
them (9), and the master or any member of the crew of a ship in 
respect of his wages (r). The assured must be interested in the 
subject-matter insured at the time of the loss, though he need not 
be interested when the insurance is effected; where, however, a 
subject-matter is insured ^Most or not lost” the assured may 
recover although he may not have acquired his interest until after 
the loss, unless at the time of effecting the contract he knew of 
the loss, but the insurer did not (s)« 

A contract of marine insurance is a contract based upon the 
utmost good faith, and, if the utmost good faith be not observed 
by either party, the contract may be avoided by the other 
party ” (t). The assured must disclose to the insurer, before 
the contract is concluded ” (i.e«, as soon as his proposal is 
accepted, whether the policy be then issued or not) (m), every 
material circumstance which is known to the assured, and the 
assured is deemed to know every circumstance which, in the 


(m) S. 8. 

(n) 8. 4. 

( 0 ) S. 6 a). 

(p) See Camden v. Andersonj 35 L. J. C. P. 172. 

(g) See Seagrave v. Union Marine Insurance Co,, L. R. 1 C. P. 306. 

(r) S. 11. 

W S. 6 (1). 

(t) S. 17, See Oreenhill v. Federal Insurance Co., [1927] 1 X. B. at 
p. 77; 95 L. J. K. B. 717. 

(u) S 21. Before ihe execution of the policy it is customary to draw up a 
memorandum of the terms, which is signed by the insurer, and this “ slip " 
is in practice the final contract, and might, at Common Law, be looked at ior 
collateral purposes; lonides v. Pacific Insurance Co., L. R. 6 Q. B. 674 * 41 
L. J. Q. B. 38; affd. L. R. 7 Q. B, 617. By s. 89 of the Act it is provided that 
where there is a duly stamped policy reference may be made, as heretofore, 
to the slip or covering note, in any legal proceeding. 
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ordinary course of business, ought to be known by him : if the 
assured fails to make such disdosure, the insurer may avoid the 
contract (a). Every circumstance is material which would 
influence the judgment of a prudent insurer in fixing the premium 
or determining whether he will take the risk (b). Whether any 
particular circumstance is or is not material is, in each case, a 
question of fact (c). 

Where an insurance is effected for the assured by an agent, the 
agent must, subject to the previous section, disclose to the 
insurer every material circumstance known to himself, and is 
deemed to know every circumstance which in the ordinary course 
of business ought to be known by, or to have been communicated 
to, him; he must also disdose every material circumstance which 
the assiured is bound to disclose, xmless it comes to his knowledge 
too late to communicate it to the agent (d). 

Every material representation, whether as to fact, expectation 
or belief, made by the assured or his agent during the negotiations 
for the contract must be true, or the insurer may avoid the con- 
tract. A representation is material if it would influence the 
judgment of a prudent insurer in fixing the premium or deter- 
mining whether he will take the risk; a representation as to a 
matter of fact is true if it is substantially correct ; a representation 
as to a matter of expectation or belief is true if made in good 
faith ; whether a particular representation is or is not true is, in 
each case, a question of fact (e). 

The policy. — contract of marine insurance is inadmissible in 
evidence unless embodied in a marine policy in accordance with 
the Act, but the policy may be executed and issued after the 
contract is condu^d (/). 

The policy must specify “ (i) the name of the assured or of 
some person who effects the insurance on his behalf; (ii) the 
subject-matter insured and the risk insured against; (iii) the 
voyage or period of time, or both, as the case may be, covered by 
the insurance ; (iv) the sum or sums insured ; (v) the name or 
names of the insurers ’’ (g). It must be signed by or on behalf of 
the insurers; in case of a corporation, the corporate seal is 


(a) R. 18 (1). 
ih) S. 18 (2). 

(c) S. 18 (1). 

(d) S. 19. 

(e) S. 20. As to waiver, see Grrenhill v. Federal Insurance Co,, Ltd., 
ri927] 1 K. B. 65; 96 h. J. K. B. 717. 

tA R m 
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aufficientf but the subscription of a corporation is not required to 
be under seal (h). 

The policy may be either a voyage policy^ i.c., a contract to 
insure the subject-matter “at and from ”, or from one place to 
another, or a time policy, ue», a contract to insure the subject- 
matter for a definite period of time (i). A time policy is void if it 
is made for a period of more than twelve months (fe), but it is not 
void merely because it contains a “ continuation clause ”, by 
reason of which it may become available for a period exceeding 
twelve months (/). 

The subject-matter insured must be designated in the policy 
with reasonable certainty, but the nature and extent of the 
interest of the assured therein need not be specified in the 
policy 

A policy may be either a valued or an unvalued policy : the 
former specifies the agreed value of the subject-matter insured 
and, m the absence of fraud, is conclusive between insurer and 
assured as to its insurable value (n) ; the latter does not specify its 
value, but, subject to the limit of the sum insured, leaves it to 
be ascertained as provided for by the Act (o). 

A floating policy is one which describes the insurance in 
generid terms and leaves the name of the ship and other 
particulars to be defined by subsequent declaration made by 
indorsement on the policy or in other customary manner (p). 

Warranties. — ^A warranty, in the sections of the Act relating 
to warranties (9), means a promissory warranty, i.e., a warranty 
by which the assured undertakes that some particular thing shall 
or shall not be done, or that some condition shall be fulfilled, 
or whereby he affirms or negatives the existence of a particular 
state of facts (r). Such a warranty is a condition which must 
be exactly complied with, whether material to the risk or not; 
otherwise, subject to any provision in the policy the insurer is 


(h) S. 24r. 

(0 S. 26 (1). 

(k) S. 25 (2). 

(2) Finance Act, 1901, b. 11, e.g,, an agreement that, if the ship is at sea 
on the expiration of the policy, the insurance shall hold good until its arrival. 

(m) S. 26 (1) (2). 

(n) For the general principles to be applied in determining the amount 
recoverable under a valued policy see Elcock v Thomson, [1949] 2 All B. E. 381. 

( 0 ) Ss. 27 and 28, and (as to ascertainment of insurable value), a. 16. 

(p) 8. 29. Marine Insurance Co. v. Grimmer, [1944] 2 All E. E. 197. C. A. 

(q) Ss. 33—41. * 

(r) S. 33 (1). 
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discharged from liability as from the date of the breach of war- 
ranty (s). A warranty may be express or implied (t) ; but an 
exj^ess warranty must be included in, or written upon, the 
policy, or must be contained in some document incorporated by 
reference into the policy (w). 

IiTiplied warranties * — In a voyage policy there is an implied 
warranty that at the commencement of the voyage the ship shall 
be seaworthy for the purpose of the particular adventure insured, 
i.e,, reasonably fit in all respects to encounter the ordinary perils 
of the seas of the adventure insured* Where the policy relates 
to a voyage which is performed in different stages, during which 
the ship requires different kinds of or further preparation and 
equipment, there is an implied warranty that at the commence- 
ment of each stage the ship is seaworthy in respect of such 
preparation or equipment for the purposes of that stage (a). 

In a time policy there is no implied warranty that the ship 
shall be seaworthy at any stage of the adventure, but where, 
with the privity of the assured, the ship is sent to sea in an 
unseaworthy state, the insurer is not liable for any loss 
attributable to unseaworthiness (t^). 

In a policy on goods or other moveables there is no implied 
warranty that they are seaworthy; but in a voyage policy on 
goods or moveables there is an implied warranty that at the 
commencement of the voyage the ship is not only seaworthy 
as a ship, but also that she is reasonably fit to carry the goods or 
other moveables to the destination contemplated by the 
policy (a). 

There is an implied warranty that the adventure insured is 
a lawful one, and that, so far as the assured can control the 
matter, it shall be carried out in a lawful manner (a). 

The voyage. — ^Where the subject-matter is insured by a voyage 
policy ** at and from ” or “ from ” a particular place it is not 
necessary that the ship should be at that place when the contract 
is concluded, but there is an implied condition that the adventure 
shall be commenced within a reasonable time; otherwise the 
insurer may avoid the contract, unless the delay was caused by 


is) S. S3 (8). 

(t) S. 83 (2). (li) S. 35 (2). 

(x) S. 89. Seo Fiuniana Societa di Navigazione v. Biinqe t( Co, Ltd., 
[1980] 2 E. B. 47; 99 L. J. E. B. 626, and tho case^ therein di«^cu8sod. 

(y) S. 89 (5). 

(«) S. 40. 

(a) S. 41. 
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circumstances known to him when the contract was concluded or 
he has waived the condition (6)- If the ship sails from any port 
of departure or to any destination other than that specified in 
the policy the risk does not attach (c). If after the commence- 
ment of the risk there is a change of voyage or deviation from 
the voyage contemplated by the policy, or any unreasonable delay 
in prosecuting the voyage, the insurer is discharged as from the 
time of change or deviation or the time when the delay became 
unreasonable (d). Delay or deviation may, however, be excused 
in certain cases, as, e.g., where authorised by any term in the 
policy, or where caused by circumstances beyond the control of 
the master or his employer, or where reasonably necessary for the 
safety of the subject-matter insinred, or for the purpose of saving 
human life (e), or aiding a ship in distress where human life may 
be in danger, or where reasonably necessary for the purpose of 
obtaining medical or surgical aid for any person on board the 
ship. 

Assignment of policy. — marine policy is assignable unless 
it contains terms expressly prohibiting assignment, and may 
be assigned either before or after loss. The assignee may sue 
in his own name, and the defendant may set up any defence 
which he could have set up if the action had been brought" in the 
name of the person by or on behalf of whom the policy was 
effected. The assignment may be by indorsement thereon, or in 
other customary manner (/). If an assured has parted with or 
lost his interest in the subject-matter insured, and has not before 
or at the time of so doing agreed to assign the policy, any 
subsequent assignment of the policy is inoperative (g). 

Liability of insurer. — ^Unless the policy otherwise provides, 
the insurer is liable for any loss proximately caused (fe) by a / 
peril insured against, but he is not liable for any loss which is 
not proxjmately caused by a peril insured against. 

(h) S. 42. ! 

(c) Ss. 43, 44. 

id) Sa. 46—48. 

(e) S. 49. 

(/) S. 50. 

(g) S. 61. 

(h) The “proximate” cause of a loss is its “direct and immediate” 
cause. The antithesis of proximate cause is remote cause : Becher Gray d 
Co. V. London Assurance Corporation, [1918] A. C., at p. 114: 87 L. J 
K. B. 69. 
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For example, the word ** war ” in a policy of insurance 
includes civil war unless the context makes it dear that a 
different meaning should be given to the word. Thus, when 
trawlers were seized during the Spanish civil war in 1936 it was 
hold that the phrase “ exduding war risk” in a policy of 
marine insurance applied (t). 

The onus of proving that the insured’s loss has been caused 
by the peril insured against lies upon him and he does not dis- 
charge this onus by evidence equally consistent with the loss 
being caused by other circumstances not insured against, e.g., 
evidence equally consistent with accidents during loading, bad 
stowage or defects in packing (k). 

In particular (i) the insurer is not liable for any loss attri- 
butable to the wilful misconduct of the assured, but, unless the 
policy otherwise provides, he is liable for any loss proximately 
caused by a peril insured against, even though the loss would 
not have happened but for the negligence or misconduct of the 
master or crew; (ii) unless the policy otherwise provides, an 
insurer on ship or goods is not liable for any loss caused proxi- 
mately by delay, although the delay be caused by a peril insured 
against ; (iii) unless the policy otherwise provides, he is not liable 
for ordinary wear and tear or leakage and breakage, inherent vice 
or nature of the subject-matter insured, or for any loss proxi- 
mately caused by rats or vermin, or for any injury to machinery 
not caused by maritime perils (Z). 

A loss may be total or partial (m). There is an cxtual total 
loss where the subjeeb-matter insured is destroyed or so damaged 
as to cease to be a thing of the kind insured, or where the assured 
is irretrievably deprived thereof (n). There is a constructive 
total loss where the subjeeb-matter insured is reasonably aban- 
doned on account of its actual total loss appearing to be un- 
avoidable (o) or because it could not be preserved from actual 

(i) Pesguerias y Secaderos de Bacalao de EsvaHa 8.A. v. Beer, [1949] 1 
All B. E. 846 n., H. L. 

(fe) Neter and Co. v. Liceyises and Geruiral Insurance Co , 170 L. T. 165; 
[1944] 1 All E. R. 341. 

(l) S. 66. 

(m) S. 56. 

(n) S. 57 (1). 

(o) Where a master and crew upon Naval instructions left their ship which 
had been torpedoed and the ship was taken in tow by Naval authorities but 
sank 15 days later, it was held, upon a claim by the owners against the Crown 
for hiring up to the day she sank, that the master’s action did not amount 
in the circumstances to an abandonment ^^ithin the meaning of s. 60 (1), 
that recovery of the vessel was not unlikely on the day the master left her, 
that there had been no actual or constructive loss until the day upon which 
she sank, and that the owners were entitled to hiring charges *^until the day 
she sank : Court Line, Ltd. v. R., 173 L. T. 162; [1945] 2 All E. R. 367, 0. A. 
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total loss without an expenditure which would exceed its value 
after the expenditure had been incurred (p)- Where there is a 
constructive total loss the assured may either treat the loss as a 
partial loss or abandon the subject-matter to the insurer and 
treat the loss as an actual total loss, in which case he must give 
notice of abandonment to the insurer, who is then entitled to 
take over the interest and proprietary rights of the assxured in 
whatever remains of the subject-matter (q). 

Partial losses include (i) general average losses and contribu- 
tions ; (ii) particular average losses and particular charges ; (iii) 
salvage charges. 

In every sea voyage there is an adventure common to several 
parties with difEerent interests, c.g., the owners of the ship, the 
owners of the cargo, the persons entitled to freight, and the 
master and crew in respect of their wages. Where any one 
interest has to incur expenditure or make a sacrifice for the 
benefit of the common adventure, such a loss may be a general 
average loss, in respect of which the interest upon which the 
loss in the first instance has fallen may be entitled to obtain 
contribution from the other interests. With regard to this sub- 
ject the following rules are laid down by the Act — 

A general average loss is a loss caused by or consequential 
upon a general average act 9 which occurs whenever any extra- 
ordinary sacrifice or expenditure is ‘‘ voluntarily and reasonably 
incurred in time of peril for the purpose of preserving the pro- 
perty imperilled in the common adventure ” (r). A general 
average loss must be shared by all persons whose interests were 
at risk, and for that purpose the party on whom it falls is entitled 
to a rateable contribution from the other parties interested, 
termed a “ general average contribution ” (s). Subject to any 
provision in the policy, where an assured has incurred a general 


(p) S. 60. Ab, e.g., in case of damage to a ship, where the cost of repairs 
would exceed its value when repaired, see Captain J. A, Cates Tug^ etc.. Go. 
V. Franklin Insurance Co. , [1927] A. 0. 698 ; 96 L. J. K. B. 132. In Sociite 
Beige des Betons SociiU Anonynic v. London and Lancashire Insurance Go., 
158 L. T. 352, the abandonment of harbour works to a Spanish revolutionary 
committee was held to be a constructive total loss. 

(q) Ss. 61-63. No notice of abandonment is necessary where, when the 

assured reoeives information of the loss, there ’would be no possibility of 
benefit to the insurer if notice were given to him, nor where an insurer has 
re-insured his risk. Notice may also be waived by the insurer : s 62 (1) 
(8) (9). • w 

(r) S. 66 (1) (2). 

(s) S. 66 (3). To give rise to a claim for general average contribution in 
respect of such a sacrifice (i) there must be a commou danger, which must be 
leal, and not merely appr^ended by the master, however reasonably; (ii) 
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average expenditure, he may recover from the insurer the pro- 
portion of the loss which falls upon him, but in the case of a 
general average sacrifice he may recover from the insurer the 
whole loss without having enforced his right of contribution from 
the other parties liable to contribute (t). When two ships are 
in collision and general average expenditure is incurred by the 
master of one ship to save the adventure from imminent danger 
caused by the negligence of the other ship, the owners of cargo 
on the first ship have a right of action against the other ship to 
recover the amount of their general average contribution, since 
general average disbursements, whether primary by the innocent 
ship, or secondary by way of contribution to the primary 
sufferer from the other general average parties, are the direct 
consequences of the negligence of the wrongdoing ship. And it 
is immaterial to the cargo owners’ claim that both ships are to 
blame for the collision and that tibe ship carrying their* cargo has 
limited her liability (u). Similarly, subject to any provision in 
the policy, where the assured has paid or is liable to pay a 
general average contribution in respect of the subject insured, 
he may recover it from the insurer (oj). But, in the absence of 
express stipulation, the insurer is not liable for any general 
average loss or contribution where the loss was not incurred for 
the purpose of avoiding, or in connection with the avoidance of, 
a peril insured against (a). 

A particular average loss is any partial loss of the subject- 
matter insured, caused by a peril insured against, which is not 
a general average loss ” (b). In respect of such a loss no right 
to contribution exists. 


there must be a necessity for a sacrifice; (iii) the sacrifice must be voluntary; 
(iv) it must be a real sacrifice, and not a mere destruction and casting off of 
that which had already become lost and consequently of no value; (v) thore 
must be a saving of the imperilled property through the sacrifice; (vi) the 
common danger must not arise through any default for which the interest 
claiming a general average contribution is hable in law. See T^mpus Ship- 
ping Go. V. Louis Dreyfus (G Co., [1931] IK. B., at p. 209; 99 L. J. K. B. 
663; af&rmcd, [1931] A. C. 726; 100 L J. K. B. 673. For a discussion of the 
general principles governing general average, see also Svenden v. Wallace, 
13 Q. B. D. 69; 53 L. J. Q. B. 616. 

(£) S. 66 (4). The insurer is then subrogated to the rights of the assured 
as against such other parties. 

(u) Morrison S.S. Co. v. Greystoke Castle (Cargo Owners), [1947] A. C. 
265; 11946] 2 All E. R. 696. H. L. 

(x) S. 66 (5). 

(a) S. 66 (6). 

(b) S. 64 (1). 
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Partictilar charges are ** expenses incurred by or on behalf of 
the assured for the safety or preservation of the subject-matter 
insured other than general average and salvage charges ” (c). 

Salvage charges are the charges recoverable under mantime 
law by a salvor independently of contract ** (d). They do not 
include the expenses of services rendered by the assured or his 
agents, or any person employed for hire by them, for the pur- 
pose of averting a peril insured against. Such expenses, where 
properly incurred, may, however, be recovered as particular 
charges, or as a general average loss, according to the circum- 
stances under which they were incurred (e). 

Salvage is the reward payable for services rendered to a 
vessel in distress (/). It is a claim recognised only as connected 
with vessels and it is not recognised under the common law (g). 

The right to salvage may arise out of an actual contract, but 
it does not necessarily do so. It is a legal liability arising out 
of the fact that property has been saved, that the owner of the 
property who has had the benefit of it shall make remuneration 
to those who have conferred the benefit upon him, notwith- 
standing that he has not entered into any contract on the sub- 
ject (h). The essentials of a salvage service are (i) danger to 
the subject of the service (i) ; (ii) the service must be voluntary 
and not such as is due under an existing contract (k ) ; (iii) the 
service must he successful (1), or must at least contribute to the 
ultimate safety of its subject (m). Salvage ” must be dis- 
tinguished from “ towage The obligation to pay for salvage 
services may arise irrespective of any contract and the condition 


(c) S. 64 (2). 

(d) S. 66 (2). 

(e) Ibid. 

(fj For various definitions, see The Gas Float WhitUm (No. 2], [18961 
P. 42; 66 L. J. Adm. 17. 

(g) Sorrell v. Paget, [1949] 2 All E. E. 609, C. A. 

(h) Cargo ex Port Vtctor, [1901 1 P., at p. 247. 

(t) The Strathnaver, 1 App. Gas. 68; The Aglaia, 13 P. D. 160; 67 
L. j. Adm. 106. 

(k) Cargo ex Schiller, 46 L. J. Adm. 9; 2 P. D., at p. 149; The Leon 
Blum, [1915] P. 90; affirmed [1916] P. 290. Hence the crew of the salved 
vessel cannot claim as 8alvor.q unless their contract of service has been 
terminated aq, e.g., by a bona fide abandonment of the ship: The Florence, 
16 Jur. 572. 

il) The service is still successful and a benefit is still conferred upon the 
owner even though immediately alter the salvage service, the salvors, who 
were the Admiralty, again seized the vessel as prize : Admiralty Com- 
missioners V. “ Josefina Thorden ” (Owners), 172 L. T. 186; [1946] 1 All E. E. 
3i4. 

(m) Thr Camelia, 9 P. D. 27; 33 L. J. Adm. 12; The August Korff, [1903] 
1*. 166; 72 Tj. J. P. 53. 
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of daiigw to the ship is most essential in salvage. The obliga- 
ticm to pay for towage services, however, only arises from a con- 
tract, express or implied, for one vessel to expedite the voyage 
of another, when nothing more is required than the accelerating 
of her voyage (n). 

The only subjects in respect of the saving of which salvage 
reward could originally be claimed were a ship, or part of a 
ship, or her apparel or cargo, or the wreck of them, or freight (o) ; 
but imder s. 544 of the Merchant Shipping Act, 1894, a claim for 
salvage reward for the saving of life may be made, provided that 
some property has been preserved. Services rendered by a ship 
of Ss Majesty’s Navy could not formerly found a claim for 
salvage reward, but this disability has been removed by the 
Merchant Shipping (Salvage) Act, 1916, where the ship render- 
ing the services is specially equipped with salvage plant or is a 
tug. 

A salvor, furthermore, is under a duty to use reasonable skill 
and care the breadhi of which will entail liability. If the salvor 
professes to render salvage services there is also a duty to pro- 
vide suitable equipment according to the circumstances of the 
case. A salvor, as any other person, falls within the common 
law principle of duty of care as laid down in Donoghue v. 
Stevenson (p), i.e., his duty of “ diligence ” is to be measured 
by such degree of skill and care as is requisite in the circum- 
stances to safeguard the interest of the shipoymer (g). 

Measure of indemnity. — ^In case of a total loss the measure 
of indemnity is (i) if the policy be a valued policy, the sum fixed 
by the policy; (ii) if the policy be an unvalued policy, the 
insurable value of the subject-matter (r). In case of a partial 
loss the indemnity is fixed by rules laid down by the Act (s). 

It is the duty of the assured and his agents, in all cases, to 
take such measures as may be reasonable for the purposes of 
averting or minimising a loss (t). The policy usually contains 
a stung and labouring clause, i.e., a clause by which the insurer 
agrees that the assured shall be at liberty, without prejudice to 


(n) The Trmhit, [1960] 1 All B. B. 108, C. A. 

(o) The Qae Float Whitton (No. 2), [1896] P., at p. 63; 66 L. J. Adm. 
99. 

(p) p. 361. 

(g) Anglo Saron Petroleum Co. v. Dament; Same v. B.. [1947] B, B. 794; 
[1948] L. J. E. 168, 0. A. 

(r) 8. 68. 

(») 8b. 69-76. 

(t) 8. 78 (4). 
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the insuranee, to “ sue, labour, and travel for ”, that is to say, 
to take all necessary steps for the protection, preservation and 
recovery of the property insured and agrees also to contribute 
to any expenditure incurred for such purposes; this agreement 
also embodies a waiver clause by which it is declared that no 
acts of the insurer or assured in recovering, saving or preserving 
the property insured shall be considered as an acceptance of 
abandonment or a waiver of the right to abandon («). It is 
provided by the Act that, where the policy contains a suing and 
labouring clause, the agreement therein contained is deemed to 
be supplementary to the contract of insurance, and the assured 
may recover from the insurer any expenses properly incurred 
pursuant to the clause, although the insurer may have paid for a 
total loss, or the subject-matter may have been warranted free 
from particular average, either wholly or under a certain per- 
centage (a). General average losses and contributions, and sal- 
vage charges and expenses incurred for the purpose of averting 
or diminishing any loss not covered by the policy are not recover- 
able under the suing and labouring clause (b), 

Betum of premium. — ^Where the consideration for the pay- 
ment of the premium totally fails, and there has been no fraud or 
illegality on the part of the assured or his agents, the premium 
is retiunable to the assured. Where the consideration is appor- 
tionable, and there is a total failure of any apportionable part of 
the consideration, a proportionate part of the premium is, under 
the like conditions, returnable (c). 


Sub-section 2. — Fire Insurance 

A contract of fire insurance is also simply a contract of 
indemnity, being only a contract by which, in consideration of 


(tt) See the form of policy in the First Schedule to the Act. 

(a) S. 78 (1). The poli(^ usually contains a clause termed the memorandum, 
qualifying the measure of indemnity for partial losses. The form in the policy 
?iven in Iho First Schedule to the Act is as follows: Com, fish, salt, fruit, 
Hour, and seed are warranted free from average, unless general, or the ship be 
stranded — sugar, tobacco, hemp, flax, hides and skins are warranted free from 
average, under 5 pounds per cent., and all other goods, also the ship and 
freight, are warranted free from average, under 3 pounds per cent, unless 
general, or the ship be stianded.*' 

(b) S. 78 (2) (3). 

(c; S. ^ (1) fQ). Particular examples ai*e given by s. 84 (3). Thus, where 
the policy is void or is avoided by the insurer before the commencement of the 
risk, the premium is returnable if there has been no fraud or illegality on the 
part of the assured; and, if the subject-mattei* insured, or part of it, has never 
been_ imperilled, the premium or a proportionate part is returnable. The 
premium or a proportionate part may also be returnable by agreement: s. 83. 
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the payment of a premium, the insurer undertakes to make good 
to the assured any loss which he may suffer from fire. 

The amount payable is merely such a sum, not being in excess 
of the sum insured for, as will indemnify the assured against the 
loss which he has actually suffered (d). 

Thus, in the case of Darrell y. Tibbetts, a landlord had 
insured his house against damage by fire, including gas explo- 
sions; his tenants, by the terms of their lease, were also bound 
to make good any such damage. An explosion having occurred 
by the act of a third party, the landlord received payment from 
the insurance company. The tenants subsequently obtained 
compensation from the third party, and made good the damage. 
It was accordingly held that the landlord was bound to repay 
the insurance company, ‘^otherwise he would be not merely 
indemnified; he would be paid twice over”. If, however, the 
tenants had not made good the damage, and had refused to do 
so, the insurers, by virtue of their right of subrogation, might 
have sued them in the name of the landlord (e). 

A contract of fire insurance is a mere personal contract, and, 
unless it is assigned, no action can be maintained upon it except 
between the original parties to it (/). Nor can it be assigned 
without the consent of the insurer (g). 

Nor without express assignment does it pass to the purchaser 
under a contract for sale of the property insured. 

Thus, in JRayner v. Vrestoii (h), A, having previously 
insured a house, contracted to sell it to B, the contract con- 
taining no reference to the insurance. After the date of the 
contract, but before the date fixed for completion, the house was 
damaged by fire and A was paid by the insurance company. It 
was held that the purchaser, who had subsequently completed 
his contract, was not entitled as against the vendor to the benefit 
of the insurance. 

The vendor in such a case has, so long as he is unpaid by the 
purchaser, the right to recover from the insurance company (i) ; 


(d) See Ga^teUam v. Preston, 11 Q. B. D. 380; 62 L.. J. Q. B. 366, where 
the principles upon which the amount of the indemnity must be 'Calculated are 
fully discussed. In case of a total loss it is pritna facie the market value of 
the property at the time of the fire. And see the principles laid down by 
Morris, J., in Elcock v. Thomson, [1949] 2 All E. R. 381, to dcteimine the 
amount recoverable in respect of loss or damage under a valued fire insurance 
policy. 

M 0 Q. B. D. 560: 60 L. J. Q. B. 33. 

if) Rayner v. Preston, 18 Ch. D., at p. 11 ; 60 L. J. Ch. 472. 

(< 7 ) Sadlers' Co, v. Badcock, 2 Atk. 554. 

(h) Uhi supra, 

(%) Colhngridge v. Royal Exchange Association, 3 Q. B. D. 173; 47 D, J. 
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but if, after payment by the insurance company, he receives 
the purchase-money, he must, out of it, repay the insurance 
company (k). 

Now, however, by s. 47 of the Law oj Property Act^ 1925, 
where, after the date of any contract made after 1925 for the 
sale or exchange of property, money becomes payable imder any 
policy of insurance maintained by the vendor in respect of 
any damage to, or destruction of, property included in the 
contract, the money shall (subject (i) to any contrary stipula- 
tion contained in the contract, and (ii) to any requisite consents 
of the insurers, and (iii) the payment by the purchaser of the 
proportionate part of the premium from the date of the contract) 
be held or receivable by the vendor on behalf of the purchaser, 
and paid to him on completion of the sale or exchange or so 
soon thereafter as it is received by the vendor (2). 

By s. 88 of the Metropolitan Building Act^ 1774 (w), in case 
of a house or other building, any person interested may require 
the insurance money to be laid out in repairs or rebuilding. In 
other cases, subject to any contrary condition in the policy, the 
subject-matter of the contract is money and money only ” (n). 
The insurers cannot, therefore, elect to reinstate the property 
nor can the assured be compelled to do so. 

SuB-SEcnoN 3 . — Life Insurance 

A contract of life insurance is not a contract of indemnity, 
but a contract to pay a fixed sum on the death of a person in 
consideration of the immediate payment of a smaller sum or of 
periodical payment of certain premiums during his life. 

It may be on the life of a third person for the benefit of the 
assured or upon the life of the assured for the benefit of the third 
person. In the latter ease the name of the third person must be 
inserted in the policy as well as the name of the insured (o). 

The Life Assurance Act, 1774 (p), does not prevent a person 

(k) Castellain v. Preston, 11 Q. B. D. 380 ; 52 L. J. Q. B. 366. See also 
Phoenix Assurance Co, v. Spooner, [1906] 2 K. B. 763; 74 L. J. K. B. 792; 
Meacock v. Bryant dt Co , 167 L. T. 371; 69 T, L. E. 61. 

(Z) As to the application of money received on an insurance of mortgaged 
property, see s. KB of the Law of Property Act, 1926, and Halifax Building 
Somty V. Keithley, [1931] 2 E. B. 248. 

(w) This section has been held not to be limited to the Metropolitan area, 
but to be of general application: Smnott v. Bowden, [1912] 2 Ch. 414, follow- 
ing earlier decisions to the same effect. 

(n) Rayner v. Preston, 18 Ch. D., at p. 9. 

(o) Ante, p. 657; and see Evans v. Biguold, L. E. 4 Q. B. 622 ; 38 
L. J. Q. B. 293. 

(p) Ante, p. 657. 
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from insuring his own life for any amount (q), or a husband from 
insuring the life of his wife (r), or a wife from insuring the life of 
her husband (s). And, by s. 11 of the Married Women^s Property 
Actf 1882, it is provided (i) that a married woman may effect a 
policy upon her own life or the life of her husband for her own 
benefit; and (ii) that a policy effected by any man on his own 
life and expressed to be for the benefit of his wife or children, 
or any of them, or a policy effected by a woman on her own life 
and expressed to be for the benefit of her husband or children, 
or any of them, shall create a trust in favour of the persons 
for whose benefit it is effected, and that the money payable 
under any such policy shall not form part of the estate of the 
insured or be liable to his or her debts: provided that, if the 
policy was effected and the premiums were paid with intent to 
defeat the creditors of the insured, they shall be entitled to 
receive, out of the moneys payable under the policy, a sum equal 
to the premiums so paid. 

But a parent cannot insure the life of his child unless he has 
some pecuniary interest therein (t) ; nor has a child, merely by 
virtue of relationship, an insurable interest in the life of his or 
her parent (w); nor have brothers or sisters, as such, an insurable 
interest in each other’s lives (a). 

A creditor has an insurable interest in the life of his debtor 
to the extent of his debt, and the loss of this interest during the 
life of the debtor will not make the policy void (b). 

The amount for which a policy of life insurance may be 
effected is limited to the interest of the insured at the time of 


iq) Waintoright v. Bland, 1 Moo. A B. 481; 5 L. J. Ex. 147; see also 
Gr%0hs V. Fleming (infra). 

M Griffiths V. Fleming, [1909] 1 E. B. 806 : 78 L. J. K. B. 567. 

(«} Reed v. Royal Exchange Assurance Co., Peake Add. Gas. 70; see also 
Griffiths V. Fleming (supra). 

(t) Halford v. Kymer, 10 B. & C. 724 ; 8 L. J. K. B. 311; Worthington v. 
Curtis, 1 Ch. D. 419; 46 Ii. J. Ch. 259. 

(u) Howard v. Refuge Friendly Society, 54 L. T. 644. A legal, but not a 
moral, obligation to pay the funeral expenses of the jperson whose life is insured 
creates an insurable interest: Harse v. Pearl Life Assurance Co., [1904] 
1 K. B. 668; 73 L. J. K. B. 373. 

'(d) Evanson v. CrooJes, 106 L. T. 264. But under the Friendly Societies 
Acts, 1896 to 1929, the Industrial Assurance Acts, 1923 to 1929, and the 
Industrial Assurance and Friendly Societies Act, 1948, friendly societies and 
industrial assurance companies may issue certain policies on the life of a 
parent, child (under ten years of age), grandparent, grandchild, brother or 
sister. 

(b) Dalby v. India, etc., lAfe Assurance Co., 15 C, B. 365; 24 L. J. C. P. 
2; 100 B. R. 389; Law v. London, etc., Life Policy Co., 24 L, J. Ch. 196. 
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effecting the policy (c). If, therefore, several policies are effected 
with different insurers, the insured cannot recover in all more 
than his insurable interest (d). But if at the time of effecting 
the policy the insured has an insurable interest, the policy will 
not be avoided because his interest subsequently terminates. 
Thus, if a creditor insures the life of his debtor, the policy is 
not avoided because he is afterwards paid the debt; and if he 
has kept up payment of the premiums he can recover from the 
insurer (c). 

A frequent condition of a policy of life insurance is that the 
policy sh^l be avoided if the assured should die by the hands of 
justice or by suicide. This, on considerations of public policy, 
would result even in the absence of any express condition (/), 
unless in the case of suicide the assured was of unsound mind (g)« 
But an express condition may be so worded as to avoid the 
policy although the assured was of unsound mind when he 
committed suicide (g). 

Thus, in the case of TSllinger v. Mviv.al Life Insurance Co. 
of New York (h), the poUcgr was based upon an application, 
stated to be the basis of the contract, containing a clause by 
which the assured “warranted and agreed” not to commit 
suicide, whether sane or insane, within a year. It was held 
that this warranty was a condition limiting the liability of the 
defendants upon the policy. 

Such an express condition is common, but is often qualiQed 
by a further condition that the avoidance of the policy shall not 
prejudice the bona fide interests of third persons based on 
valuable consideration (i). 

Where a husband has effected an insurance on his life for 
the benefit of his wife his executors can maintain an action on 
the policy, although the death of the husband was caused by the 
felonious act of the wife. The trust created by the policy in 
favour of the wife under s. 11 of the Married Women’s Property 


(c) Ante, p. 667. Premiums paid under a mere wager policy cannot be 
recovered {Howard v. Refuge Friendly Society (iibi supra ) ; Harse v. Pearl Life 
Assurance Co, (uhi vipta); hul see Ehon v. Crookes, 106 L. T. 462). 

id) Hehdon v. West, 3 B. & S, 679; 82 L. J. Q. B. 86. 

(e) Dalhy v. India, etc.. Assurance Go., 16 C. B. 365; 24 L. J. C. P. 2. 

(f) Amicable Society v. Bolland, 4 Bli. (kt.s.) 194; Beiesford V. Royal 
Insurance Co., [19381 A. C. 686; 107 L. J, K. B. 464. 

iq) [Torn v. A nolo- Australian, etc.. Insurance Co., 30 L. J. Ch. 511. 

(h) [1906] 1 K. B. 31 ; 74 L. J. K. B. 39. 

(i) See White v. British Empire, etc.. Insurance Co., L. E. 7 Eq. 394 ; 38 
Tj. J. Ch. 63; City Bank v. Sovereign Life Assurance Go., 60 L. T. 565; Wignn 
V. English and Scottish Law Life Assurance, [1909] 1 Ch. 291; 78 L. J. Ch. 
120 . 
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Act, 1882, fails by reason of her crime (ft); but a resulting trust 
arises in favour of her husband, and his executors can recover 
the insurance money as part of his estate. 

Assignment. — A. policy of life assurance might altrays be, and 
still may be, the subject of an equitable assignment. 

And, by s. 5 of the Policies of Assurance Act, 1867, a policy 
of life insurance may be assigned either by indorsement on the 
policy or by a separate instrument in the words or to the effect 
set out in the Schedule to the Act. By s. 1 of the Act any 
person entitled by assignment or other derivative title to a policy 
of insurance, and possessing at the time of action brought the 
right m Equity to receive and give a discharge for the moneys 
thereby assured, may sue at law in his own name to recover 
such moneys. But by s. 2 of the Act the assignment is subject 
to equities (1). And by s. 8 of the Act the right to sue does not 
arise until written notice of the date and purport of the assign- 
ment has been given to the assurance company at its principal 
place of business, or one of its principal places of business, in 
England, Scotland, or Ireland, and the date on which notice is 
given regulates the priorities of all claims under any assign- 
ment (m). This section, however, applies only as between the 
assurance company and the parsons interested in the policy; a 
subsequent assignee cannot, by giving notice first, acquire 
priority over a previous assignment of which he had notice (n). 

By s. 118 of the Stamp Act, 1891, no assignment of a policy* 
of life insurance confers on the assignee any right to sue for the 
moneys assured or secured thereby or to give a valid discharge 
for the same, unless the assignment is duly stamped. 

A policy of life insurance may also be assigned tmder s. 186 
of the Law of Property Act, 1925 (o), so as to give the assignee 
the legal right thereto and all legal remedies in respect thereof. 

Sub-section 4. — Accident Insurance 

A contract of accident insurance may be either a contract to 
pay a fixed sum on the happening of some particulac accident, 
as in the case of insurance against accidents causing personal 
injury, or it may be a contract to indemnify the assured against 
some particular liability, as, for example, the insurance of an 
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employer Rgsinst cl&ims under the Workmen’s Compensation 
ActS) or it may be both a contract to pay a fixed sum and a 
contract of indemnity. 

A familiar type of the last class is the ordinary motor vehicle 
insurance policyj which usually comprises (inter dlia ') : — 

i. A contract of indemnity against loss of, or damage to, a 
named vehicle and its accessories, etc., from certain 
specified causes, while being used for the purposes 
described in the policy: 

ii. A contract of indemnity against " third party risks ”, 

t.e., liabilities incurred in respect of the death or injury 
to the person or property of third persons caused by or 
in connection with the vehicle. This indemnity frequently 
extends to other specified persons while driving the 
vehicle with the consent of the insured : 

iii. A contract to pay compensation to the insured and his or 
her wife or husband to a specified amount in the event 
of death or bodily injury solely caused by ** violent, 
accidental, external and visible means ” (p) (or similar 
words) in direct connection with the vehicle. 

Convpriiaory Insurance of Motor Vehicles. — This is governed 
by Part II (ss. 85-44) of the Bead Traffic Act, 1980, as 
amended by Part n (ss. 10-17) of the Road Traffic Act, 1984. 

By s. 85 of the Road Traffic Act, 1980, no person may use, or 
cause or permit any other person to use, a motor vehicle on a 
road (q) unless there is in force in relation to the user of the 
vehicle, by him or such other person, such a policy of insurance 
(including a “ covering note ”) or security in respect of third 
party risks as complies with the requirements of Part n of the 
Act. It is sufficient for the purpose of s. 85 if at the material 
time there is a policy in force covering the then user of the 
vehicle in respect of third party risks : the fact that the driver’s 
personal liability is not covered by such policy is immaterial (r). 
Certain vehicles, such as vehicles owned by a police authority 
or local authority, invalid carriages and tramcars or trolley 
vehicles used under statutory powers are, however, exempted 
from the provisions of this section. 


(p) As to the meaning of these woids, see Hamlyn t Crown, Aeotdmt 
Insurance Go,, [1898] 1 Q. B 760 , 62 L J. Q B 406; Soarr v. General 
Acotdent Insurance Corporatton, [1906] 1 E. B. 887 ; 74 L J. E. B. 297; 
Smith V Oomhill Insurance Co , 64 T. L. B 869. 

(q) As defined by s. 121 (1) of the Boad Traffic Act, 1980 

(f) Elite V Hinds, [1947] K. B, 476, Marsh v. JIfooree, [1949] 2 All B. B, 
97, D. C. 



ny 8. 06 a policy of insurance must, in order to comply wx ^ 
the requirements of the Act, be issued by a person who is an 
** authorised insurer ” within the meaning of this Part of the 
Act and must insure such person, persons or classes of persons 
as may be specified in the policy in respect of any liability which 
may be incurred by him or them in respect of the death of or 
hodily injury to any person caused by or arising out of the use 
of the vehicle on a road. 

^ But the policy is not required to cover 

(i) liability in respect of the death of, or bodily* injury 

to, a person in the employment of a person insured) 
and arising out of and in the course of his emplo; i 
ment; or % 

(ii) except in the case of a vehicle in which passengers 
carried for hire or reward or under a contract of 
employment, liability in respect of the death of, or 
bodily injury to, persons being carried in, or entering 
or alighting from the vehicle at the time of the 
occurrence of the event out of which the claiins 
arise; or 

(iii) any contractual liability. 

Certain hospital and medical expenses must also be paid by 
the insurer (s). 

The same section also provides that, notwithstanding any- 
thing in any enactment a person issuing a policy of insurance 
imder this section shall be liable to indenmify the persons or 
classes of persons specified m the policy m respect of any liability 
which the policy purports to cover in the case of thosj^^^l^sons 
or classes of persons. 

By virtue of this provision the Life Assuranc^j^ p^774, 
does not apply to policies issued under this section 


The section further provides that a policy shall be of no efiect 
for the purposes of this Part of the Act unless and imtil the 
insurer has delivered to the person by whom the policy is effected 
a “ certificate of insurance ” in the prescribed form. 

By s. 87 a ‘‘security” must be given either by an ‘‘authorised 
insurer ” or by some body of persons complying with the require- 
ments of the Act and must consist of an undertaking to make 
good up to £25,000 in* the case of a public service vehicle, and, 
in any other case, up to £5,000, any failure by the owfier of the 


(«) S. 86 (2), and see s. 88 of the Bead and Bail Tiaffic Act, 1988, and 
« 17 of the ^ad Traffic Act, 1984 

(t) Tatteraall v. Drysdale, [1986] 2 E. B. 174. See ante, p. 100. 

W.C.I. 87 
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^ElSle, at any otiier persons specified in the security to discharge 
any such liability as is required to be covered by a policy of 
insuranpe and may be incurred by him at them. 

Su<m a “ security is of no effect unless and until a ** certi- 
ficate of security ” in the prescribed form has been issued by the 
person giving it to the person to whom it is given. 

By s. 88 any condition in a policy or security issued or given 
for the purposes of this Part of the Act, providing that no liability 
shall apse imder the policy or security, or that any liability so 
arising shefil cease, in the event of some specified thing being 
done or omitted to be done after the happening of the event 
y^ving rise to a claim under the policy or security, shall be of no 
effect in connection with claims arising in respect of the liabilities 

i t must be covered under s. 86 of the Act. 

Nothing in this section, however, shall be taken to render 
i any provision in a policy or security requiring the person 
insured or secured to repay to the insurer or giver of the 
security any sums which the latter may have become liable to 
pay under the policy or security and which have been applied 
to the satisfaction of the claims of third parties. 

The foregoing provisions of the Act of 1980 were extended 
by Part 11 of the Road Traffic Act, 1984, which imposes on 
insurers the duty of paying to third parties the amount of any 
judgment obtained by them in respect of any liability required 
to be covered by the Act and gives to third parties the right to 
sue the insurers for that amount. 


T'-n^ect of this Act is that, after judgment has been 
pi ''^*^^^»gainst the assured, the insurer can repudiate liability 
Si 'Owing either (i) that the vehicle was not covered by 

with respect to the accident in respect of whidi the 
ij^ahailn.™erejjg third party arose or (ii) that, apart from any con- 
r tion in the policy, he is entitled to avoid it on the ground of 

/ [-disclosure or misrepresentation. 

By 8. 10 of this Act it is provided — 

I 1. That if, after a certificate of insurance under the Act of 
|980 has been delivered to the person by whom a policy has been 
effected, judgment in respect of any liability required to be 
fevered by s. 80 of that Act (being a liability covered by the 
terms of the policy) is obtained against "any person insured by 
xhe policy, then, notwithstanding that the insurer may be entitled 
TO avoid or cancel or may have avoided or cancelled, the policy, 
|ue insurer shall, subiect to the provisions of this section, pay 
Jto the persons entitled to the benefit of the judgment any sum 
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payable thoreonder in respect of the liability, including costs 
and any interest payable on the judgment. 

2. That no sum shall be payable by an insurer under the 
foregoing provisions of this section — 

(a) in respect of any judgment, unless before or -within seven 
days aftor the commencement of the proceedings in which 
the judgment was given, he had notice of the bringing of 
the proceedings ; or 

(b) in respect of any judgment, so long as execution thereon 
is stayed pending an appeal; or 

(c) in connection wi^ any liability, if before the happening 
of the event which was the cause of the death or bodily 
injmy giving rise to the liability, the policy was cancelled 
by mutual cmisent or by virtue of any provision con- 
tained therein, and either 

(i) before that event the certificate was surrendered 

to the insurer, or the person to whom it was 
delivered made a statutory declaration that it 
had been lost or destroyed; or 

(ii) after the said event, but before the expiration of 
fourteen days from -the taking effect of the 
cancellation of Ihe policy, the certificate was 
surrendered to the insurer, or the person to whom 
it was delivered made such a statutory declara- 
-tion, or 

(iii) either before or after the said event, but within 
the said period of fourteen days, the insurer 
has commenced proceedings imder this Part of 
the Act in respect of his failinre to surrender the 
certificate. 

8. That no sum shall be payable by an insurer under the fore- 
going provisons of this section, if , in an action commenced before, 
or -within three months after, the commencement of the pro- 
ceedings in which the judgment was given, he has -obtained a 
declaration that, apart from any provision contained in the 
policy, he is entitled to avoid it on the ground that it was 
obtained by the non-disclosure of a material fact, or by a repre- 
sentation of fact which was false in some material particular, or, 
if he has avoided the policy on that ground, that he was entitled 
to do so apart from any condition contained in it : 

Pro-vided that an insurer who has obtained such a declaration 
in an action shall not be entitled to the benefit of this sub-section 
as respects any judgment obtained in proceedings conomenced 
before the commencement of that action, unless before or within 
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seven days after its commenceznent he has given notice to the 
plftinriff in the said proceedings specifying the non-disclosure or 
false rq>resentation on which he proposes to rely, and any person 
to whom notice of such an action is given shall be entitled if he 
thinTrs fit to be made a party thereto. 

4. That if the amoimt which an insurer becomes liable under 
this section to pay in respect of a liability of a person insured by 
a policy exceeds the amount for which he would, apart from the 
provisions of this section, be liable under the policy in respect of 
that liability, he shall be entitled to recover the excess from that 
person. 

By s. 12 it is provided that where a certificate of insurance 
has been delivered under s. 86 of the Act of 1980 to the person by 
whom a policy has been effected, certain restrictions on the scope 
of the policy shall be of no effect as regards third party risks. 
The restricticms in question are those which relate to — 

(a) the age or physical or mental condition of the person 
driving the vehicle; 

(b) the condition of the vehicle; 

(c) the number of persons carried; 

(d) the weight or character of the goods carried; 

(e) the times at which or the areas within which the vehicle 
is used; 

(f) the horsepower of the vehicle; 

(g) the carrying of any particular apparatus; 

(h) the carrying on the vehicle of any means of identification 
other than that required to be carried by or under the 
Hoads Act, 1920. 

But nothing in this section requires an insurer to pay any sum 
in respect of the liability of any person otherwise than in 
discharge of that liability, and any sum paid by an msurer in dis- 
charge of any liability of any person which is covered by the 
policy by virtue only of this section is recoverable by the 'insurer 
from that person. 

By s. 1 of the Third Parties (Bights against Insurers) Act, 
1980, it is provided that where imder any contract of insurance a 
person is insured against liabilities.to third parties, then 

i. in the event of the insured becoming bankrupt or maVing 
a composition or arrangement with his creditors ; 

ii. in the case of the insured being a company, in the event of a 
winding-up order being made, or a resolution for a volun- 
tary winding-up being passed, or of a receiver or manager 
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of its business being duly appconted, or of possession being 
taken, by or on behalf of the holders of any debentures 
secured by a floating charge, of any property subject to 
the charge ; 

if, either before or after that event, any such liability is incurred 
by the insured, his rights against the insurer under the contract in 
respect of such liability shall be transferred to and vest in the 
third party to whom the liability was incurred (a). ^ 

Where an order is made tmder s. 180 of the Bankruptcy Act, 
1914, for the administration in bankruptcy of the estate of a 
deceased debtor, if any debt provable in bankruptcy is owing by 
the deceased in respect of a liability to a third party against which 
he was insured, the deceased debtor’s rights against the insurer in 
respect of that liability will be transferred to and vest in the 
person to whom the debt is owing (b). 

In so far as any contract of insurance made after the com- 
mencement of the Act (July 10, 1080), in respect of any liability 
of the insured to third parties, purports to avoid the contract or 
to alter the rights of the parties thereunder upon the happening of 
any of the events in the foregoing paragraphs, the contract is of 
no effect (c). 

Upon a transfer under the foregoing provisions the insurer will, 
subject to section 8 of the Act, be under the same liability to the 
third party as he would have been to the insured, but — 

i. if the liability of the insurer to the insured exceeds the 
liability of the insured to the third party, nothing in the 
Act affects the rights of the insured against the insurer in 
respect of the excess, and 

ii. if the liability of the insurer to the insured is less than the 
liability of the insured to the third party, nothing in the 
Act affects the rights of the third party against the insured 
in respect of the balance (d). 

Bys. 8 of the Act it is provided that where the insured has 
become bankrupt or where, in the case of a company, a winding- 
up order has been made, no agreement made between the insurer 
and the insured after liability has been incurred to a third party 
and after the commencement of the bankruptcy or winding-up, 
nor any waiver, assignment, oi^ other disposition made by, or pay- 
ment made to, the insured after the commencement aforesaid shall 

(0) s. 1 a) 

(h) 8 . 1 . ( 2 ) 

(c) 8. 1 (8) 

(1) S. 1 (4). 
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have any effect to defeat or affect the rights transferred to the 
third party under the Act. 

The Act does not apply inhere a company is wound up volun- 
tarily merely for the purposes of reconstruction or of amalgamar 
tion with another company (e). 

By s. 11 of the Road Traffic Act, 1984, it is provided that, 
where a certificate of insurance has been delivered under s. 86 of 
the Hoad Traffic Act, 1980, the happening in relation to any 
^son insured by the policy of any event specified in s. 1 (1) and 
(2) of the Third Parties (Bights against Insmrers) Act, 1980, shall 
not affect any such liability of that person as is required to be 
covered by insurance under the Act of 1980. But nothing in this 
section is to affect any rights against the insurers conferred on 
third parties by the Road Traffic Act, 1980. 






CHAPTER IV 

BAILMENTS, OONTRACTS OF GASRIAGE AND AFFREIGHTMENT 

Section 1. — General Buies Applicable to Bailments 

A BAILMENT coBsists iu the delivery by one person, termed the 
bailor, of the possession of goods to another person, termed 6he 
bailee, upon some condition or trust (a). 

In the leading case of Coggs v. Bernard (b) bailments were 
classified as follows: — 

1. Depositum. — ^When goods are delivered to the bailee to be 
kept for the use of the bailor, and where the bailee is to have no 
reward. 

2. Commodatum . — ^When goods are lent, to be used by the 
borrower without payment. 

3. Locatio ret. — Whea goods are let out for hire. 

4. Vadium. — ^When goods are pawned or pledged. 

5. Locatio opens faciendi. — When goods are delivered to be 
kept or carried, or for something to be done to them, for a reward 
to be paid by the bailor to the bailee. 

6. Mandatum. — ^When goods are delivered to someone who is 
to carry them or do something to them without reward. 

With regard to all bailments the following points must be 
noted : — 

A bailment can exist only in respect of personal chattels. 
Thus, permission to use real property, as, e.g., a shed, does not 
constitute a bailment but merely confers a licence (c). 

A bailment consists in the d^very of the possession of goods; 
a delivery of goods by a man to his servant does not therefore 
create a bailment, because the servant merely has the custody or 
detention, the master retaining constructive possession by the 
agency of his servant (d). 

A constructive delivery ot goods may take place by attonu- 
ment, t.e., when, without smy physical transfer, a change in the 

(a) B. V. McDonald, 15 Q. B. D., at pp. S27, 328. 

(h) 2 lid. Baym. S09. 

(c) Williams v. Jones, 8 H. 4 C. 602; IS L. T. 300. 

(d) B. V. Cooke, L. B. 1 G. C. B., at p. 800; 40 L. J. M. C. 68. 
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nature of a person’s possession is effected by agreement (e). Thus, 
if a vendor of goods, instead of delivering them to the purchaser, 
agrees to keep them in his warehouse without charge, there is a 
constructive delivery from the vendor to the purchaser, and 
a constructive re-delivery from the purchaser to the vendor as 
bailee (/)• So also if the goods are in the possession of a third 
person who, on the instructions of the vendor, agrees to hold them 
on behalf of the purchaser, he becomes, by attornment, a bailee 
for the latter (g). Where, however, without any request or pre- 
vious communication, goods are sent to or placed upon the 
premises of a person who has in no way held himself out as willing 
to receive them, he is not thereby constituted a bailee of such 
goods (h). 

A bailment may be constituted by the mere delivery and 
acceptance of possession, entirely independently of any contract 
between the parties. Accordingly an infant may be a bailee of 
goods although they were not necessaries in respect of which he 
could make a valid contract (i). In most cases, however, a bail- 
ment is accompanied by an express contract, so that the rights 
and liabilities of a bailor and bailee are of two kinds, i.e., those 
which arise at Common Law from the mere bailment, and those 
which have their origin in any express contract (k). 

The bailee during the bailment has what is sometimes called 
a special property ” in the goods; that is to say, although the 
general property remains in the bailor, the bailee has the right 
to possess, and hence he may exercise over the goods all rights 
annexed by law to the possession except so far as they may be 
inconsistent with the nature of the bailment or excluded by 
express contract ; thus as against a wrongdoer he may maintain 
an action for trespass, conversion, or negligence (!)• 


(e) Mills V. Charles worth, 25 Q. B. D., atp. 425. 

(f) Castle V. Sworder, 66 H. & N. 828 ; 30 L. J. Ex. 310; Elmore v. Stone, 
1 Taunt. 458. 

(g) Gosling v. Bimie, 7 Bing. 889 ; 9 L. J. C. P. 105; Holl v. GrifHn, 10 
Bing. 246; and see s. 45 (3) of the 8ale of Goods Act, 1898. Ree also Dublin 
City Distillery, Ltd. v. Doherty, [1914] A. C. 828 ; 88 L. J. P, 0. 266, where 
the authorities on constructive possession are reviewed. 

(h) Lethbridge v. Phillips, 2 Stark. 544; Howard v. Harris, 1 C. & E. 263; 
Neuwith v. Over Darwen, etc.. Society, 63 L. J. 0. B. 290. 

(f) R. V. McDonald, 16 Q. B. D. 328. 

(fc) See Corbett v. Packinqton, 5 L. J. K. B. 142; 6 B. & C. 268; lAlley v. 
Douhleday, 7 Q. B. D. 610; 51 L. J. Q. B. 310. 

(!) Nybrrq v. Handelaar, [1892] 2 Q. B. 201; 61 L. J. O. B. 709; The 
WinkHeld, [1902] P. 42; 71 L. J. P. 21: see also pp. 821, 330. As to 
the expression “epecial property ”, see The Odessa, [1916] 1 A. C., at p. 159; 
85 Ij. j. P. C. 49, where it is pointed out that '* special interest ” would be a 
more accurate expression. 




If, however, the bailee deals with the goods in a manner which 
is inconsistent with the nature of the bailment, or contrary to its 
express terms, there is a determination of the bailment, and the 
right to the possession revests in the bailor, who may maintain 
an action against the bailee for conversion (rw), and for any 
damage caused to the goods in consequence of his improper deal- 
ing with them, unless such damage is due to a cause independent 
of his acts and inherent in the goods themselves (n). 

Thus, in Lilley v. T>ouhIeday (o), the bailee contracted •Ho 
warehouse goods at a particular place, but warehoused part of 
them at another place, where, without any negligence on his 
part, they were destroyed by fire. Held, that, in consequence of 
his breach of contract, he was liable for the loss of the goods. 

If, on determination of the bailment, the bailee refuses to 
re-deliver or cannot re-deliver the goods, he is liable, according to 
the circumstances of the case, to an action of detinue, conversion, 
negligence or breach of contract (p). 

Subject to exceptions in the case of persons exercising a pubic 
employment, a bailee is not liable if, during the bailment, the 
goods are lost or damaged without any default or negligence on his 
part (g). The onus is, however, on him to show that any loss or 
damage was not attributable to his default or negligence (r). 

If, however, the goods are lost or injured by his negligence 
or default, he is liable, subject to any express agreement to the 
contrary, to an action for damages, which, if based upon the 
breach of any express contract, will be an action of contract (s), 
but if based merely on a breach of his Common Law duties, 
will be an action of detinue or negligence. It is well established 
that a gratuitous bailee is only liable for gross negligence. It is 
also well established that where a bailee is not a gratuitous bailee 
he is bound to take a higher degree of care, not susceptible of 
accurate definition, but something appropriate to the circum- 
stances in which the bailee is given something for the pains to 
which he is put in keeping the article. Consequently, where a 


(m) Cooler v. Willomatt, 1 0. B. 672; 14 L. J. C. P, 109; PlasycoeA 
Conieries Co., Ltd. v. Partridge, Jones d Go., Ltd., ri912] 2 X. B., at p. 3^1: 
81 L. J. K. B. 723. As to the right of a pledgee to deal with a chattel pledged 
to him, see, however, post. Chapter V, Section 8. Snb-section 2. 

(n) Goqqs v. Bernard, 2 Ld. Baym., at p. 915. 

(o) Uhi sttvra. 

(p) See WilTcinson v. Verity, L. B. 6 C. P. 206; 40 L. J. C. P. 141; 24 
L. T. 82; Goldman v. Hill, [1919] 1 E. B. 443; 88 L. J. K. B. 491. 

(q) Taylor v. Caldirell, 8 B. & S., at pp. 838, 839 ; 32 L. J. Q. B. 164. 

(r) Goldman v. Htll {uhi supra). 

(s) Goldman v. Hill {uhi supra); Turner v. Stallihrass, [1898] 1 Q. B. 66; 
67 L. J. Q. B. 72. 




bailee is compensated for his pains, he ceases to be a gratuitous 
bailee and is bound to take a higher degree of care, such at least 
as men of common prudence would take in regard to the class of 
article which falls into their possession. 

Thus, where the plaintif entered the defendants’ mental hospital 
and they took charge of her jewellery, storing it in a room into 
which a burglar would ha\e had no difficulty in entering, and the 
plaintiff’s sister had told the defendants that the jewellery was of 
• value, when it was stolen the defendants were held liable as bailees 
(but not as gratuitous bailees) because they had not taken a 
reasonable degree of care (t). 

A bailee may, however, by special contract exempt himself 
from liability for negligence, and, except in the case of a common 
carrier, a stipulation to that effect will relieve him from liability 
for the negligence of his servants, even though they are not 
expressly mentioned (u). 

A bailee is always bound to take reasonable care for the 
security and re-delivery of the chattel bailed, and that obligation 
includes not only the duty of taking all reasonable precautions to 
obviate risks of injury, but the duty of taking all proper measures 
for the protection of the goods when such risks are imminent or 
have actually occurred. If therefore a bailee finds goods in his 
control threatened by a danger to prevent which may involve 
unusual exertion or expenditure outside his usual duty, he must 
either inform the owner of the threatened danger, if he can by so 
doing get instructions to act, or enable the owner to act in time to 
avert the danger ; or, if he cannot give the owner information in 
time, he must act as agent of necessity (to) on behalf of and at the 
expense of the owner, taking the steps wMch a reasonable owner 
would take in defence of prop^ty of the value in question (x). 

Thus, in Coldraan v. Hill (s), the defendant was a farmer 
who took in cattle for agistment. Some of these cattle were 
stolen without any fault on his part. After learning that they 
were stolen the defendant took* no steps to inform the plaintiflE 
or the police and made no efforts to recover them, and the plaintiff 


(t) Martin v. L. C. C., [1947] K. B. &8; [1947] L. J. E. 1231. 
iu) Rutter v. Palmer, [1922] 2 K. B. 87; 91 L. J. K. B. 667; Orchard v. 
Connaught Cluh, [1930] W. N. 38; 46 T. L, K. 214; Ashhy v. Tolhurst, [1937] 
2 E. B. 242. 

(to) As to agency of necessity, see the two cases of Sachs v. Miklost [1948] 
2 K. B. 23, and Munro v. Wtlmot, [1948] 2 All E. R. 983. 

(aj) Goldman v. Hill, [1919] 1 K. B., at pp. 452, 466. 
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did not hear of their loss tintil three weeks after the theft. 
The defendant was sued in detinue and for negligence. Held, 
(i) that he was not liable in detinue since the cows were stolen 
without any fault on his part, but (ii) that he had been guilty 
of negligence and that the burden lay upon him of showing that 
the loss was not due to that negligence. 

In any action brought by a bailor against a bailee the latter is^ 
as a general rule, estopped or precluded from denying the title of 
the former or setting up any title in himself or in a third paxfty. 
But the bailee may show that the title of the bailor has determin^ 
since the bailment; so also he may set up a jus tertii if he has 
been evicted by title paramount or if he defends his possession 
upon the right and title and by the authority of the tertius (y). 
But he cannot set up the title of another if he accepted the goods 
with the knowledge of the adverse claim (s). 

Gratuitous bailment . — Commodatum is a gratuitous loan for 
the benefit of the bailee. It is a loan of something to be returned 
in> specie^ and does not, therdFore, include a loan of money 
{mutuum) in which the prop&rty in the money passes to the 
borrower, who is not boimd to restore the identical coins, but an 
equivalent amount (a). 

Depositum and mandatum are alike in two respects, namely 
(i) that they are for the benefit of the bailor ; and (ii) that they 
are gratuitous, so that the bailee is to have no reward. 

If a person who has promised to undertake a gratuitous bail- 
ment entirely fails to do so, no action will lie against him for 
breach of his promise, as such an action would be an action for 
breach of contract and could not be supported in the absence of 
consideration ; but if he actually enters upon the bailment, as by 
accepting a deposit of goods, or commencing to perform a service, 
he is liable for any damages caused to the bailor by his default or 
negligence during the continuance of the bailment, such an action 
being an action of tort, to which the doctrine of consideration does 
not apply (6). “ If a person undertakes to perform a voluntary 
act, he is liable if he performs it improperly, but not if he neglects 

iy) Biddle v. Bond, 6 B. & S* 226 ; 34 L. J. Q. B. 137 ; Rogers v. LambeH, 
[1891] 1 Q. B. 318; 60 L. J. Q. B. 187. 

(z) Ex p. Davies, re Sadler, 19 Gh. D. 86; 45 L. T. 632. 

(a) See R. v. Burgon, Dears. & B. 11 ; 26 L. J. M. C. 106. 

(b) Biillen & Leake (lOth ed.), p. 293, and see Elsee v. Gatward, 6 T. B. 4, 
143; Balfe v. West, 13 C. B.. at p. 472; 22 L. J. 0. P. 176. As to the liability 
of bailees for negligence, see also Yol. 1, p. 336. 




BAJXiALbJN'JLO 


to perfoim it. Such is the result of the decision in Coggs v. 
Bernard ” (c). 

In all gratuitous bailments the bailor is responsible to the 
bailee for injuries caused to the latter through defects in the 
chattel of which he is aware ; as, for instance, if he lends to the 
bailee a vicious and unman ageable horse without disclosing its 
dangerous qualities, and the bailee is in consequence injured (d). 

Gallment for valuable consideration. — ^The remaining bail- 
ments are alike in that they are for valuable consideration and for 
the benefit of both bailor and bailee, and that the rights and 
liabilities of the parties are usually governed by express contract. 

Apart from any express contract (e) the bailee, in locatio rei, 
is under the same liability for default or negligence as in the pre- 
ceding cases of bailment (/). His obligation is to exercise the 
same care in regard to the property which he is holding as bailee 
as a reasonably careful person would in regard to his own 
property (g). The bailor, however, is subject to a higher obliga- 
tion with regard to defects in the chattel let out to hire ; it is 
not sufficient for him merely to disclose such defects ; his obliga- 
tion is to supply a chattel as fit for the purpose for which it is 
hired as reasonable care and skill can render it (h). 

The bailment of vadium will be dealt with in the next chapter. 
There remains, therefore, only the bailment of locatio opens 
faciendL In this case, as in the first three cases, if the bailor is 
aware that the chattel bailed is of a dangerous character he is 
bound to give notice to the bailee, and is responsible for his omis- 
sion to do so (z). The liability of the bailee varies according as he 
is a private person or a person exercising a public employment. A 
private person, like other bailees, is liable for loss of, or damage 


(c) Skelton v. London and North Western By., L. E. 2 C. P., at p. 636; 
86 L. J. C. P. 49. The student must note that Coggs v. Bernard (2 Ld. 
Eaym. 990) was an action of tort (see Corbett v. Packington, 6 B. & C., at 
p. 272 ; 5 L. J. E. B. 142), and must also distinguish the present statement in 
the text from the rule in Bainbridge v. Fvrmstone^ 8 Ad. & Bl. 743 (Vol. 1, 
p. 42), namely, that the parting with the possession of goods is sufficient con- 
sideration to support an express promise by the bailee to re-deliver the goods. 

id) See Blakemore v. Bristol and Exeter By,, 8 B. & B. 1035; 27 L. J. 
Q. B, 167; Coughlin v. Gillison, [1899] 1 Q. B. 145; 68 L. J. Q. B. 147. 

(e) See Butter v. Palmer, [1922] 2 K. B. 87; 91 L. J. K. B. 657. 
if) As to hire and hire-purchase, see Chapter TV, Section 2, post, p. 677. 

(g) Gutter v. Tait (1947), 177 L. T. 1, C. A. 

(h) Hyman v. Nye, 6 Q. B. D., at p. 687; Beed v. Dean, [1948] 1 K. B. 
188; 64 T. L. E. 621. 

(i) Farrant v. Barnes, 11 C. B. (n.b.) 553; 31 L. J. P, 187; 182 E. E. 167. 
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to, the goods only where it is caused by his default or negli- 
gence (k)i but a person exercising a public employment for 
reward is an insurer of the goods entrusted to him, and, subject 
to certain limitations to be mentioned hereafter, his liability does 
not depend upon default or negligence on his part. Persons so 
liable as exercising a public employment are innkeepers and 
common carriers. 


SscyriON 2 . — Innkeepers , 

Innkeepers. — ^An inn is a house the owner of which holds out 
that he will receive all “ travelers and sojourners ” who are will- 
ing to pay a price adequate to the accommodation provided, and 
who come in a condition in which they are fit to be received (1). 
He is bound to provide “ lodging and entertainment ” at a reason- 
able price (m), provided that his house is not full and that either 
the price of the guest’s entertainment is tendered to him or such 
circumstances occur as will dispense with that tender (n). An 
innkeeper may not refuse to supply a traveller with food and 
lodging without a reasonable (t.e., lawful), excuse. What is a 
reasonable excuse is a question of fact. An innkeeper is not 
bound as a matter of law, if he has no food in the house, to 
send out to procure it. Even if he has food in the house, the 
obligation to supply it to the traveller is not absolute. The inn- 
keeper may reasonably have regard to the requirements of 
travellers who may come later in the day, of persons staying at 
the inn, of his fanifiy and servants, and to the provision of meals 
which must be served before fresh supplies are obtainable. There 
is no reason why an innkeeper should not book tables in his 
restaurant, though it may be that he is not entitled to arrange 
matters so that he supplies meals to residents in his town, with 
the result that he cannot offer refreshment to bona fide 
travellers (o). For any unreasonable refusal on his port an 
action (p) or indictment (q) lies against him. In any such action 
no proof of special damage is necessary (r). 

(h) CoUelt V. National Fur Co , 78 LI. L. Eep. 1, 0. A. 

(/) Thompson v. Lacy, 3 B. and Aid., at p. 385. Approved in Orchard v. 
Bush, [1898] 2 Q. B. 384;*67 L. J. Q. B. 160. 

(m) Thompson v. Laoy (uhi supra). 

(n) S. V. Ivens, 7 C. A P., at p. 319. As to when an inn is full, see 
Brown v. Brandt, [1902] 1 K. B. 696; 71 L. J. K. B. 867. 

( 0 ) B. V. Higgins, 68 T. L. E. 578; [1947] 2 All B. R. 619, D. 0. 

(p) Hawthorn v. Hammond, 1 C. A E. 404; and sec FeTl v. Knight, 
8 M. A W. 369; 10 L. J. Bx. 377 ; Constantino v. Imperial London Hotels, 60 
T. L. E. 610. 

(q) R. V. loens {ubi supra); and see B. v. Rymer, 3 Q. B. D. 136; 46 L. 7. 
M. C. 168. 

(r) Constantine v. Imperial London Hotels, Ltd., (supra). 
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At Common Law an innkeeper has a lien on the goods of his 
guests and the goods of their visitors, and, on the other hand, he 
is prima facie responsible for all loss of their goods and the goods 
of their visitors (s). 

In order to create the above rights and liabilities (i) the house 
must be an inn ; and (ii) the guest must be a traveller (f) ; and 
(iii) the goods must be in the inn. 

i. The house must be an inn, offered to the use of the public 
as Such (u). A lodging-house or a boarding-house is not an inn, 
nor is a residential hotel (u) and the proprietor of such an estab- 
lishment is only liable for negligence (a). Nor is a restaurant an 
inn (b), nor a refreshment bar which, though under the same roof 
as an inn, carries on a separate business and has a separate 
entrance(c). 

ii. The guest must be a traveller or sojourner ” ; but it is 
not necessary that he should have come for more than a temporary 
refreshment (d). A guest is a person who uses the inn in order to 
take what it can give ; he need not stay the night ; it is suflBcient 
if he uses the inn as an inn for the purpose merely of getting a meal 
there (e), or if he is given a room for washing and dressing and his 
luggage is taken there for that purpose (/). But a person who 
makes a special contract with an innkeeper for board and lodging 
is not a traveller (g). And even a person who has been received as 
a traveller does not necessarily retain that character for an 
indefinite time, and may become a boarder or lodger. Whether 
this is the case is a question of fact, and one of the ingredients for 


(s) Cryan v. Hotel Rembrandt, Ltd,, 183 L. T. 395; 41 T. L. E. 287. 

(£> Colye's Case, 8 Coke 32; R, v. Rymcr, 2 Q. B. D., at p. 139; 46 L. J. 
M. C. 168. 



Medawar v. Grand Hotel Co., [1891] 2 Q. B,, at p. 19; 60 L. J. Q. B. 


(o) OUey V. Marlborough Court, [1949] 1 All B. E. 127, C. A. (applying 
Scarborough v. Cosgrove, infra). 

(a) Scarborough v. Cosgrove, [1906] 2 K. B. 806; 74 L. J. K B. 892; 
following Dansey v. Richarason, 3 E. & B. 144; 23 L. J. Q. B. 117. 

(b) Ultzen v. NicholU, [1894] 1 9. B. 92; 63 L. J. Q. B. 289. 

(c) R. V. Bymer (ubi supra). This and the preceding case were affirmed and 
distinguished in Orchard v. Bush (infra), \^here the plaintiff had a meal in a 
dining-room which was part of the inn. It may be noted that the landlord of 
a fully licensed house, if it is not in fact an inn, is under no legal obligation to 
supply reasonable refreshment to all corners, and has a Common Law right 
(apart from s. 80 of the Licensing (Consolidation) Act, 1910) to require a person 
who is not a traveller to leave the house and, on refusal, to eject him: Sealey 
V. Tandy, [1902] 1 K. B. 296; 71 L. J. K. B. 41. 

(d) Calye's Case, 8 Coke 32. 

(6) Orchard v. Bush, [1898 1 2 Q. B. 284 ; 67 L. J. Q. B. 150. 

(f) Medawar v. Grand Hotel Co., [1891] 2 Q. B. 11; 60 L. J. Q. B. 209. 

(g) Thompson v. T acy, 3 B. & Aid. 283; Dansey v. Richardson, 3 E. & B. 
144; 23 L. J. Q. B. 117. 
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detennining it is the length of time that has elapsed since his 
arrival : if he has lost the character of traveller, the innkeeper is 
entitled to give him reasonable notice to leave (h). And whenever, 
after the relationship of innkeeper and guest has come to an end, 
the goods of the guest remain in the inn, the innkeeper, in the 
absence of any express contract, is liable only for any loss of, or 
damage to, them which is caused by his default or negligence; 
whether or not the relationship has come to an end is a question 
of fact. 

Thus, in Poriman v. Grifiin (i), the plaintiff, who had been 
staying at the defendant’s hotd, paid his bill and went away, 
leaving his luggage, for which he sa’d he would call in about 
four hours. Held, that there was evidence upon which it could 
be found that the relationship of innkeeper and guest had come 
to an end when the plaintifi went away. 

iii. The goods must be in the inn or in some place that is 
used by the innkeeper as part of the inn. Thus, where an inn- 
keep» placed the carriage of a guest in a pact of the open street 
which he was accustomed to use for the carriages of guests it 
was held that he continued liable as an innkeeper far its safe 
custody because by his conduct he had treated the place as par*' 
of the inn (k). But he would not be liable if goods were by the 
direction of the guest placed outside the inn, e.g., if a horse vas 
so sent to pasture (1). 

The innkeeper is not, however, liable if he can show (m) : 

(i) that Ike loss arose from the act of God or the Eling’s 
enemies (n); 

(ii) that the guest retained control of the goods in such 
a way that he relieved the innkeeper from his duty 
to take care of them, as, e.g., where a guest has 
exclusive possession of a room which he uses as a 
warehouse or place for exhibiting goods and of which 
he alone has the key (o) ; 


(k) Lomond v. Richard, [1897] 2 Q. B. 641; 66 L. J. Q. B. 816. 

(») 29 T. L. R. 226. 

\k) Jones v. Tyler, 1 Ad. & El. 622; cp. Aria v. Bridge House Hotel, 187 
L. T. 299. * 


(7) Calye's Case, 8 Coke 32. > 

(m) Thompson v. Lacy, (ubi supra); Richmond v. Smith, 8 B. A C. 9; 5 
L. J. E. B. 279; 82 B. B. 826; Medawar v. Grand Hotel Co., [1891] 2 Q. K* 
at p. 21; 60 L. J, Q. B. 209; WinkworOi v. Raven, [1981] 1 E. B. 652; If 
L. J. E. B. 206; Carpenter v. Haymarkct Hotel, Ltd., [1981] 1 ^ B. 8' 

100 L. J. E. B. 33. 

(n) See post, p. 697. t 

(o) Farnmorth v. Paektoooi, 1 Stark. 249; Burgess tiwCIiiHii 
249 n. 
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(iii) that the loss was occasioned by the negligence of the 
*' guest. What is negligence is in each case a question 

of fact (p). In particular it is not necessarily negli- 
gence for a guest to leave the door of his bedroom 
unlocked or unbolted, but it may, in certain circum- 
stances, be evidence of negligence, “for instance if 
there were races in the neighbourhood, which caused a 
great number of suspicious characters to be about the 
inn ” (g). 

And where a guest is furnished with a key and is warned by 
notices in his room to lock his door and to leave his valuables 
at the office there is evidence of negligence if he leaves exposed 
in his room an open dressing-case containing valuable articles 
and does not lodk his door (r). 

In the case of Carpenter v. Haymarket Hotel (s) both of the 
two last-mentioned defences were raised without success. 

In this case, the innkeeper, in addition to a notice under the 
Innkeepers Act, 1868, exhibited in the bedrooms a notice con- 
taining the words : “ The company will not be responsible for 
any property lost in the hotel. . . . All articles of value should 
•'be deposited in the office.” The plaintiff was away at a dance 
from 9 p.m. to 2.80 a.m. She had left in her room, m a jewel- 
case placed inside a suitcase that was latched, but not locked, 
a rii.g valued at £45. She had locked the door of her room and 
handed in the key at the hotel office, from which she got it on 
her return. The next morning, between 8 and 9 a.m., she found 
that the ring was missing, and brought an action against the 
defendant company daiming £80, to which sum her claim was 
restricted by the Innkeepers Act, 1868 (post, p. 598). Held, 
that the fact that she did not deposit the ring in the office was 
no evidence that she had retained the protection of it herself to 
the exclusion of the innkeeper’s liability, and that there was 
evidence to support the finding of the County Court Judge that 
the loss of the ring was not due to any negligence on her part. 

Similarly in Shaddock v. Ethorpe (t), the plaintiff placed her 
jewels in a jewel-case which she locked. She then placed the 
jewel-case in a dressing-case provided with three locks, which 

(p) Oee, Walker and Slater v. Priari/ Hotel (Derby), 66 T. L. B. 59. 

(g) Oppenhetm v. White Lion Hotel Co., L. E. 6 P. 0., at p. 620; 40 L. .f. 
C. P. 81. 8o alao if the cnest has exhibited money in the public loom of a 
large hotel the fact that he does not lock his door may be evidence of negligence. 

(r) Medawar v. Grand Hotel Co. (ubt siipia). See also Jonee v. Jaeleon 
899; Wright v. Embassy Hotel, 79 Sol. Jo. 12. 
i- (eJKfissirrit. B 364: 100 L. T. K. B. 88. 

896, 
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she locked. She left the case in her bedroom but did not lock 
the door. She Tras absent from the hotel some hours. Held, 
that these facts were not sufiBident evidence to prove that she had 
failed to take the ordinary care which a prudent person would 
take (u). It 

Moreover, in the case of injury to the goods of the guest, as 
distinct from their loss, the innkeeper, apart from any express 
contract, is not liable rmless it is due to bis default or negligence. 
He is only bound to supply such accommodation as he possesses 
and undertakes that it is reasonably fit, but not that it shall 
protect the goods of the guest from every form of danger. Hence 
he is not bound to provide accommodation for a carriage or motor 
car, and, if he supplies a garage which, in ordinary weather, is 
quite suitable, he is not liable because a motor car is damaged 
through the freezmg of its water through exceptional frost ; nor 
is it the duty of his servant in such a case to draw off the 
water (o). 

The Innkeepers Act, 1868. — The Common Law liability of 
innkeepers was restrict^ by the Innkeepers Act, 1868, which by 
s. 1 enacts that no innkeeper shall be liable to make good any 
loss or injury to goods or property brought to his inn (not being 
a horse or other live animal, or any gear appertaining thereto, 
or any carriage) to a greater amount than £80, except 

(1) where the goods are stolen, lost, or injured through the 
wilful act, neglect, or default of the innkeeper or any 
person in his employ ; or 

(2) where the goods are deposited with him expressly (2>) for 
safe custody, in which latter case he may demand that 
the goods shall be placed in a sealed box or other 
receptacle. 

If an innkeeper refuses to receive goods for safe custody, or 
if by his default the guest is unable to so deposit them, he is 
not to have the benefit of the Act (c) ; and he must cause at least 
one printed copy of s. 1 to be exhibited in a conspicuous part of 
the hall or entrance to the urn, and will only be entitled to the 
benefit of the Act whilst it is so exhibited (d). The copy should 
be an exact one, and if there is any material omission the iim- 
keeper is not protected (e). * 

(tt) For a similar case see Bretotter v. Dretman, [1945] S All E. B. 705, 
C. A. 

(a) Winkworth v. Raven («6t supra). 

(5) See WktUhouse v. PuskeU, [1908] A. C. 867 ; 77 L. J. P. 0. 89. 

(0) Id., 8. 2. 

(d) Id., 8. 8; Hodgson v. Ford, 8 T. L. B. 732. 

i^\ Omjhh vr Ck T\ J/*n sn T 1- ^ tmm n. 
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Innkeepet^s lien and right of sale . — ^An innkeeper has no right 
to detain his guest’s perscm till his hiU is paid (/), but he has a 
general (g) lien cm all goods brought by the guest to the inn, 
which the innkeeper receives as such, whether personal luggage 
or not (h), notwithstanding that they do not belong to the 
guest (t)» and the innkeeper is aware of that fact. Thus, If a 
commercial traveler brings with him samples of goods, the inn- 
keeper has a right of lien thereon (k). So also where a husband 
and wife come together to an inn and credit is given to the hus- 
band, the innkeeper’s lien exists on the separate property of the 
wife (I). But there is no lien in req>ect of goods the property of 
a third person which to the knowledge of the innkeeper are sent 
to the guest fcnr a special temporary purpose, e.g., a piano cur 
other article sent cm hire (m) ; nor in respect of goods not received 
as part of the guest’s luggage or property. But an innkeeper was 
held to have a lien upon a ring deposited with him by a guest as 
security for payment of the bill, in ai case where the guest was 
subsequently convicted of larceny of the ring (n). When an inn- 
keeper is entitled to a lien over carriages and hcxrses, such lien 
is not limited to the charge for the keep of the hcsrses and the 
care erf the carriages, but extends to the whole charges against 
the guest (o). An innkeeper who accepts security does not 
thereby weave his Conomon Law lien on ^e goods of his guest, 
unless the nature of the security, or the circumstances under 
which it is given, are inconsistent with the retention of the 
lien (p). 

By the Innkeepers Act, 1878, an imikeeper, ** in addition to 
his ordinary lien ”, has the right to sell by public auction any 
“ goods, chattels, carriages, horses, wares, or merchandise ” 
deposited or left with him or in the inn or its stables or other 
premises appurtenant or belonging thereunto, whae the person 
depositing or leaving them is imdebted to >»iTn for board or 


(/) Tunbolf V. Alford, 8 M. & W. 348 ; 7 L. J. Ex. 260. 

(g) MuUiner v. Florence, 8 Q. B. D. 484 ; 47 L. J. Q. B. 700. 

(fc) Thrdfall 7 . Bormek, L. B. 10 Q. B. 310; 44 L. J. Q. B. 87. 

(t) Even if the goods were brought wit-honl the owner's teowledge (Bobtnson 
T. Walter, 8 Bnlst. 369 ; SUrt y. Drungold, 3 Bnlst. 289) or were stolen, if the 
innkeeper did not know that when he received them: Johiuon v. Htll, 8 Stark. 
172. 

(fe) Robtns V. Gray, [1896] 3 Q. B 601; 66 L. J. Q. B. 44. It was held 
also in this case that the hen extended to samples sent to the traveller alter 
his arrival at the inn. 

(Z) Gordon v. Sdher, 26 Q. B. D. 491; 69 L. J. Q. B. 607. 

(m) Broadwood v. Oranara, 10 Ex. 417; 24 L. J. Ex. 1. 

(n) Marsh v. Police Commtssioner, [1944] 2 All E. B. 891, C. A. 

( 0 ) Mulltner v. Florence, 8 Q. B. D. 484; 47 L. J. Q. B. 700. 

(p) Angus v. McLaehlan, 28 Ch. D. 861; 52 L. J. Ch. 687. 
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for the keep aad espenses ol any horse or other animal left 'with 
him CHT standing at livery in his stables or in fields occupied by 
him. But no such sale may be made until the goods, etc., have 
been six weeks in his custody or upon his premises, without such 
debt ha'ving been paid and satisfied ; nor until one month after 
he has advertised the intended sale in one London newspaper and 
one country newspaper circulating in the district where the 
goods, etc., were deposited or IdEt. 

The liability of an innkeeper for injuries caused to his guest’s 
person has already been mentioned (g). 

Sbction 8. — Contracts of Carriage 

{This section must be read subject to the Transport Aot, 1947, 
which establishes the British Transport Commission which is 
a ‘public authority. As from January 1, 19^8, the whole of the 
principal railway and canal undertakings, e.g., the Southern 
Railway, Great Western Railway, London Midland and Scottish 
Railway, the Grand Central Caned, etc., are vested m the TranO’ 
port Commission. The Commission ‘may delegate its functions 
to agents called Executives which are also public authorities. 
There are at present five Executives, the RaHteay Executive, the 
Dochs and Inland Waterways Executive, the Road Transport 
Executive, the London Transport ExeewUve and the Hotels 
Executive. 

Part III of the Act empowers the Commission to acquire any 
road transport undertaking operating vehicles under “ A ** or 
“ B ” licences for long distance carriage, i.e,, over forty miles, 
of goods for hire or reward. 

Part V of the Act deals with the Transport Tribunal and •with 
transport charges and facilities. The Railway Rates Tribunal 
established under the Railway Act, 1921, is henceforth called the 
Transport Tribunal (s. 72). Charges schemes dealing with the 
charges to be made by the Commission for their services are to 
be prepared and submitted by the Commission to the Tribunal 
(ss. 7fi-«l). 

Notwithstanding the Act the position of the Railway and 
Road Transport Executive as carriers remains rmchanged and 
is the same as it was before the passing of the Att.] 

Common Carriers. — carrier of goods who is not a common 
carrier is merely subject to the ordinary liabilities of a bailee (r), 

(q) Ante, p. 381. 

(r) Pagan v. Oieen and Edwards, [1928] 1 E. B., at p. 106; 96 L. J. 
S. B. 868 
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but a common carrier is, subject to exceptions, an insurer of the 
goods carried. ** A common carrier is a person who undertakes 
for hire to transport from a place within the realm to a place 
within or without the realm the goods or money of all such per- 
sons as think fit to employ him. 

“To render a person liable as a common carrier he must 
exercise the business of carrying as a public employment, and 
must undertake to carry goods for all persons indiscriminately, 
and hold himself out, either expressly or by course of conduct, 
as ready to engage in the transportation of goods for hire as a 
business, not merely as a casu^ occupation pro hoc vice ” (s). 
Thus a furniture remover who does not hold himself out as ready 
to carry for anyone who applies, but before carrying requires to 
inspect the furniture and makes a special contract as to its car- 
riage, .is not a common carrier (t): nor is a person a common 
carrier if, as incidental to his business, he transports goods for 
his customers (u). 

It is not necessary, in order to render a person a common 
carrier, that he should profess to carry between fixed termini (a). 
But if a person professes to carry goods only from one place to 
another he is not a common carrier to or from intermediate 
places (&). 

A carrier is a common carrier only of such goods as he pub- 
licly professes to carry (c), and he is bound to carry all goods 
of that description which are offered to him for carriage, without 
imposing any unreasonable conditions, provided that he has 
sufficient accommodation and reasonable payment is offered, or 
the sender is ready and willing to pay it, and that the goods are 
of a proper kind (d), and adequately packed (c), and are not 


(s) Maonamara on Carriers by Land f3rd od.), p. 11; approved in WatkiriA 
y. Gotten, [1916] 1 K. B., at p. 14; 85 L. J. K. B. 287. 

(t) Ibid., and see Scatfe v. Warrant, L. B. 10 Ex. 358; 44 L. J. Ex. 231. 
(it) Consolidated, etc., Co. v. Oliver's Wharf, [1910] 2 K. B. 395; 79 L. J 

K. B. 810. 

(a) Liver Alkali Co. v. Johnson, L. K. 7 Ex. 267; 9 Ex. 338 ; 43 L. J. Ex. 
216. 

(b) Johnson v. Midland Ry., 4 Ex., et p. 373; 18 L. J. Ex. 366. 

(c) Dickson v.^Great Northern Ry., 18 Q. B. D., at p. 183; 66 L. J. Q. B. 
Ill; Gieat NortherrU Ry. v. L. E. P. Transport and Depository, [1922] 2 
K. B. at p. 762; 91 L. J. K. B. 807. 

(d) Bullen & Lcakc’b Pleadings (lOih ed.), pp. 122, 295, and see Garton v. 
Bristol and Exeter Ry., 1 B. & B., atp. 162; 30 L. J. Q. B. 273; 124 R. B. 
476; Oteat WesUin Ry. v. Sutton, L. 4 H. L., at p. 237; 38 L. J. Ex. 177. 
Actual tender of payment is not necessary: Pickford v. Grand Junction Ry., 
8 M. & W. 372; 10 L. J. Ex. 342. 

(e) Sutcliffe V. Great Western Ry., [1910] 1 K. B., at p. 603; 79 L. J. K. B. 
437. 
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tendered to him an unreasonable time before he is ready to start 
on his journey (/), or for a destiaation to T^hich he does not pro- 
fess to carry (g). It is also his duty at Common Law to provide 
a vehicle or other means of carriage reasonably fit and sufiOlcient 
to carry the goods, having regard to their nature and the char- 
acter of the transit, and to load or stow the goods properly, so 
that they may be safely carried to their destination (h). At the 
end of the transit, but not before, he has a lien upon the goods 
for his charges (i). 

A common carrier is not, in the absence of a special contract, 
bound to deliver within any given time, but only within a time 
which is reasonable in the circumstances of the case, and he is 
not responsible for delay, so long as it is attributable to causes 
beyond his control and he has neither acted negligently nor un- 
reasonably (fc). He is not therefore liable for delay caused by 
a strike, even of his own servants, unless it resulted from his 
own unreasonable conduct (1). 

In case of delay the carrier becomes an agent of necessity and 
may sell the goods if (i) a real business necessity exists for the 
sale, i.e., where the goods are perishing, and (ii) it is commercially 
impossible to get the owner’s instructions as to what is to be 
done (m). 

He is not bound to travel by the shortest route, but only by 
the route by which he usually travels and professes to go (n). 

In the absence of any express stipulation limiting his liability, 
a common carrier was at Common Law liable for all loss of or 
injury to the goods carried, except such as arose from the 
following perils : — 

1. The act of Gk>d, t.e., any accident as to which he can 
show that it is due to natural causes (a.g., exceptionally bad 
weather) directly and exclusively, without human intervention, 
and that it could not have been prevented by any amount of 

(/) Garton v. Bristol and Exeter By., 80 L. J. Q. B., at p. 293. 

(g) Johnson v. Midland By., 4 Es. 367; 18 L. J. Ex. 3^6. 

(h) L. d N,W. By. v. Hudson d Sons, Ltd., [1920] A. C., at p. 836; 89 
L. J. K. B. 323. 

(») Wiltshire Iron Co. v. Great Western By., L. B. 6 Q. B. 776 ; 40 L. J. 
Q. B. 308. See also poht. p. 697. 

Ck) Hicks Y. Baymond and Beid, [1893] A. C., at p. 83; 62 L. T. Q. B. 98. 

(0 Sims V. Midland By., [1913] 1 K B. 103; 82 L. J. K. B. 67. 

(m) Springer v. Great Western By., [1921] 1 K. B. 257; 89 It. J. K. B. 
1010. 

(n) Myers v. L. d S.W. By., L. B- 6 C. P., at p. 3; 39 L. J. 0. P. 57. 
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foresight and pains and care reasonably to be expected from 
him” (o). 

2* The King’s enemies, i*e., the forces of a State with which 
this country is at war (p), or such organised and considerable 
forces as are entitled to the dignified name of rebels as contrasted 
with mobs or rioters ” (9). 

8. The inherent vice of the thing carried, i.e., its inherent 
unfitness for the carriage contemplated, by reason either of its 
nature, or condition, or packing ” (r). Thus he is not liable — 
for injury to a mare carried by sea, caused partly by rough 
weather and partly by its own fright and struggles (s) ; 
for the escape of a bullock from a railway truck, due entirely 
to its own unruliness, the truck bdbng in every way proper 
and reasonably fit for its conveyance (t) ; 
for the escape of a greyhound through a deficiency in the 
collar and strap supplied by the owner for securing it 
during its conveyance (u) ; 

for damage to furniture through improper packing (a) ; 
tor loss or damage from the ordinary deterioration of fruit in 
the course of the journey, through its inherent infirmity or 
nature, or from the ordinary evaporation of liquids, or 
from the spontaneous combustion of goods (b). 

There is an implied warranty that goods delivered for car- 
riage are safe to be carried and this is so irrespective of whether 
the person delivering the goods to be carried knows of the danger, 
and irrespective of whether the person to whom they are delivered 
is imder a common law or a statutory duty to carry them. Of 
course, this implied warranty can have no place where, by the 


( 0 ) Nugent v. Smith, 1 C. P. D. 423, at p. 444 ; 45 L. J. 0. P. 697. 

(p) Russell V. Niemann, 17 0. B. (n.s.) 168 ; 34 L. J. 0. P. 10. It does not 
include pirates (ibid). 

iq) Atlantic Mutual Insurance Co, v. King, [1919] 1 K. B. 307; 88 L. J. 

K. B. 1001. So, in Curtis d Sons v, Mathews, [1919] 1 K. B. 425 ; 88 L. J. 

K. B. 529, it was held that loss caused to the plaintiff in consequence of the 
seizure of buildings in Dublin by rebels and their bombardment oy the forces 
of the Grown was caused by civil strife amounting to warfare. 

(r) Lister v. Lancashire and Yorkshire By-, [1908] 1 K. B. 878 ; 72 L. J. 
K. B. 385; London and North Western Ry. v. Hudson d Sons, Ltd., [1920] 
A. C., at pp. 331, 332, 383, 347 ; 89 L. J. K. B. 323. 

(s) Nugent v. Smith {supra). 

it) Blower v. Great Western Ry., L. E. 7 C. P. 665; 41 L. J. C. P. 288. 

(u) Richardson v. North Eastern Ry., L. B. 7 0. P. 75; 41 L. J. C. P. 60. 

(a) Barbour v. South Eastern Ry., 34 L. T. 67. It has been held that the 

carrier's knowledge at the time of the receipt of the goods that they were 
insufficiently packed does not preclude him from setting this up as a defence 
(Gould V. South Eastern and Chatham Ry., [1920] 2 K. B. 186; 89 L. J. 
K. B. 700); see, however, London and North Western Ry. v. Hudson. [1920] 
A. C., at p. 340, where a contrary opinion was e^resesd by Lord Atkinson. ' 

(b) Blower v. Great Western Ry., L. E. 7 C. P., at p. 663. 
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tenns of some special contract between the parties, liability for 
the breach of such warranty is expressly excluded (c). More- 
over, where a person delivers to a carrier goods of such a 
dangerous nature as to require extraordinary care he is bound to 
give notice of their nature to the carrier, and, in default of so 
doing, is liable for any damage caused thereby (d). 

It must be noticed that these three exceptions only limit the 
liability, not the duty, of the carrier (e). It is the duty of the 
carrier to do what he can by reasonable alHIl and care to avoid 
all perils, and he is liable if his negligence has brought about the 
peril (/), or has increased the injury caused by it (g). More- 
over, these three exceptions and any special stipulations limiting 
the liability of the carrier apply only when the contract is being 
carried out and not when the carrier is doing something which 
is at variance with the contract ; they do not accordingly apply 
when the goods are carried by a route wholly different from the 
usual or the stipulated route (h). 

A common carrier may, subject to certain statutory excep- 
tions to be noted later, limit his liability by special stipulaticms. 
In such a case it is necessary to look at the terms of the particular 
contract to see whether the carrier has thereby ceased altogether 
to occupy the position of a common carrier so that he has become 
merely a bailee for reward, or whether he remmns subject to the 
liability of a common carrier, save so far as it has been expressly 
varied by the contract (t). 

Where a common carrier makes a stipulation limiting his 
liability for loss or damage, it will not exempt him from liability 
for loss or damage arising from his negligence, unless the stipula- 
tion clearly and expressly exempts him from liability for negli- 
gence or its language is so wide as to cover all loss or damsige, 
however originating, as, e.g., if it includes all damage “ however 
caused ” or under any circumstances Where, however. 


(e) Burley y. Stepney Corporation, [1947] 1 All B. B. 607. 

Farrant y. Bamee, 11 C. B. (n.b.) 663 ; 81 L. J. C. B. 187; 182 B. B. 
667; Great Northern By. v L. E. P Tranej^ort, ete., Co., [1922] 2 K. B. 742; 
91 Ii, J. B. B. 807 (reyiewing libe authoritieB). 

(e) l Blower y. Great Western Sy., L. B. 7 C. P., at p. 668 ; 41 I/. J. 
0. P. 268, 

(f) Gill y. Manohester By., L. B. 8 Q. B. 186; 42 L. 7. Q. B. 89 (negli- 
gence of a porter in letting a reatiye cow out of a trudc). 

ig) Notara y. Henderson, h. B. 7 Q. B. 226 ; 41 L. 7. Q. B. 168. 

(b) Hales y. London <E North Western By., 4 B. & 8. 66; 82 L. 7. Q. B. 
290; Mallet y. Great Eastern By.. [1899]' 1 Q. B. 809 ; 68 I*. 7. Q. B. 256; 
London and North Western By. y. Neilson, [1922] 2 A. 0. 268; 91 L. 7. 
B. B. 680< 

(») Great Northern By. y. L. E. P. Transport, ete., Go., [1922] 2 B. B. 
742; 91 L. 7. B. B. 807 (reyiewing the antborities). 
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such a stipulation is made by a carrier who is not a common 
carrier he is relieved, even if the loss or damage arises from his 
negligence, because such a stipulation would have no effect unless 
it protected him from negligence (7e). 

Duration of liability . — ^The liability of a carrier begins as soon 
as the goods are accepted for transit by him or his authorised 
agent (Z). 

His liability ends only when the goods have been delivered 
according to the instructions of the consignor (m). The original 
instructions of the consignor may, however, be varied while the 
goods are in transit, either by the consignor (n), or by the con- 
signee if he is the owner of the goods (o). 

If the carrier, however, innocently, delivers the goods to the 
wrong person, he is guilty of a conversion (p). But, if he 
delivers the goods in accordance with the instructions of the 
consignor, he is not liable if they are delivered to a person who 
has obtained them by means of a fraud upon the consignor and 
has no title to them (q). 

Where goods are delivered to a carrier, to be carried partly 
by him and partly by his sub-contractor (as, e.g,, where goods 
are delivered to a carrier, to be carried partly in his own vehicles 
and partly in another’s), his liability continues until delivery, 
unless it is limited by contract to that part of the transit during 
which the goods are carried by him (r). But the carrier in whose 
hands the goods are when the damage or loss occurs may also be 
sued in contract if the contract of carriage was made for his 
benefit or by his authority (s), and is liable in tort for his own 
default or negligence (t). 


(fc) Travers, Ltd. v. Cooper, [1916] 1 K. B. 73; 83 L. J. K, B. 1787; Re 
Polemis and Furness, Wtthy d Co., [1921] 3 K. B. 660; 90 L. J. K. B. 1353; 
Fagan v. Oreen and Edwards, Ltd., [1926] 1 K. B. 102; 95 L. J. K. B. 363; 
Turner v. Civil Service Supply Association, [1926] 1 K. B. 50 ; 95 L. J. K. B. 
Ill (reviewing the authorities). 

(Z) Colepepper v. Good, 5 C. & P. 380; Jenkyns v. Southampton, etc.^ 
Steam Packt t Co., [1919] 2 K. B. 136 ; 88 L. J. X. B. 966. 

(m) See Scothorn v. Staffordshire By., 8 Ex. 341; 22 L. J. Ex. 121. 

(n) Id. 

(o) Cork Distilleries Co. v. Great Southern, etc., J?y., L. E. 7 H. L, 269. 

(p) Biillcn & Lipalce’s Pleadings (10th ed.), p. 296; and see Youl v. Har- 
bottle, Peake N. P. 68; Heugh v. London and North Western By., L. R. 5 
Ex. 61;39L. J. Ex. 48. 

(q) McKean v. Mclvor, L. R. 6 Ex. 36 ; 40 L. J. Ex. 30. 

(r) Muschamp v. Lancaster and Preston By., 8 M. & W. 421; 10 L. J. Ex. 
460 ; Bristol and Exeter By. v. Collins, 7 H. L. 194 ; 29 L. J. Ex. 41. 

(s) Gill V. Manchester, Sheffield and Lincolnshire By., L. R. 8 Q. B. 186: 
42 L. J. Q. B. 89. 

(t) Hooper v. London and North Western By., 50 L. J. Q. B. 103; White v. 
South Eastern By., 1 T. L. R. 319. 
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If the goods are to be fetched by the consignee from the 
station or ofBice of the carrier the liability as a common carrier 
lasts only for a reasonable time after the consignee has notice 
of their arrival, and the carrier is then liable only for default or 
negligence as a voluntary bailee (u). So also if the consignee 
cannot be found, or the goods are refused at his address, the 
liability of the carrier is reduced to that of a voluntary bailee (as). 

Bights of action against a common carrier . — common carrier 
is merely a particular kind of bailee who, in addition to the 
ordinary liabilities of a bailee, is also subject to liabilities as an 
insinrer. 

These liabilities originally arise, independently of contract, 
from his exercise of a public employment. And they may still 
so arise, though usually the carriage of goods is also the subject 
of an express contract. 

An action against a common carrier may accordingly be 
either an action of tort or contract. If it is not based upon any 
term of an express contract it is an action of tort {y) which may 
be brought either by the owner or by a bailee of the goods. 
Thus — 


In Meux v. Great Eastern By. (a), the owner of goods was 
held to be entitled to sne for damage to them although they were 
actually delivered to the carrier by his servant. 

In Marshall v. YorJc, sfe.. By. (h), a servant was held to be 
entitled to sue for the loss of luggage delivered by him to a 
railway company although the tidset with which he travelled 
was taken by his master. 

In Crouch v, Ot. Northern By. (c), the plaintifE was a bailee 
of packages collected from various customers and made up into 
one parcel which he sent by a carrier. Held, that as the em- 
ployer of the carrieTi he was entitled to sue the carrier for a 
breach of his Common Law duty to carry at a reasonable price. 

Where, however, the action is based upon a breach by the 
carrier of an express term in a contract it can be brought only 
by the person with whom he has contracted, and the ascertain- 
ment of that person depends upon the construction of the contract 

(u) Shepherd v. Bristol and Exeter By., L. B. 3 Ex. 18d; 87 L. J. Ex. 113; 
Chapman v. Great Western By., 5 Q. B. D. 278 ; 49 L. J. Q. B. 420. 

( 2 b) Stephenson v. Hart, 4 Bing. 476; Heugh v. London and North Western 
By. (ttbi supra). . 

(y) London and North Western By. v. Hudson, [1920] A. 0., at p. 833; 89 
L J E B 323 

" (o) [1896] 2 Q. B. 887 ; 64 L. J. Q. B. 667. 

(b) 11 C. B. 666; 21 L. J. C. P. 34. 

(c) 11 Ex. 742 ; 26 L. J. Ex. 187. 
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and the circumstances of the case (d). In most cases the con- 
tract is made by the consignor who is prima facie the person to 
sue upon it (e). The consignor may^ however, contract as agent 
for the consignee, either expressly or by inference from the cir- 
cumstances of the case, as, e.g., where the goods are delivered 
to the carrier at the request of the consignee who is to be answer- 
able for the freight (/). 

Limitation of liability by statute.— By s. 1 of the Carriers Act, 
1880, which, except in the case of railways^ applies only to car- 
riers by land, it was enacted that no mail contractor, stage coach 
proprietor or other common carrier by land for hire shall be liable 
for any loss of, gt injury to, any valuable artides therein 
named (g), contained in any parcel which shall have been 
ddivered at the office or receiving house of such carrier or to his 
servant, either to be carried for hire or to accompany the person 
of any passenger, when the value of those articles shall exceed 
£10; unless, at the time of the delivery of such parcel to be 
carried, the value and nature of such articles therein contained 
shall have been declared, and an increased rate of charge paid, 
or agreed to be paid. And even when the value of goods has 
been dedared, the carrier is not bound by the declaration, but, 
in case of its loss or injury, he is entitled to require proof of its 
actual value, and he is only liable to the extent of its value 
together with the increased charges paid (h). 

The scale of increased charges must be legibly notified in a 
conspicuous part of the office or warehouse, and is then binding 
without proof of its having come to any customer’s knowledge (i). 
Carriers who omit to exhibit such notification or to give a receipt 
for the increased charge when required are excluded from the 


(d) Dunlop T. Lambert, 6 Cl. & Fin. 600. 

(e) Davis v. James, 5 Burr. 2680; Moore v. Wilson, 1 T. R. 669. See also 
Great Western Ry. v. Bagge, 15 Q. B. D. 626 ; 54 L. J. Q. B. 599. 

(/) Dunlop V. Lambert {ubi supra); Cork Distilleries Co. v. Gt. Southern, 
etc., By., L. R. 7 H. L. 269; London and North Western Ry. v. Hudson (ubi 
supra). As to goods sent by a vendor to a purchaser, see also s. 32 of the Sale 
of Goods Act, 1893, post, (p. 665. 

(g) I.e., gold or silver coin, manufactured or unmanuiactured gold or silver, 
precious stones, jewellery, watches, clocks or timepieces, trinkets, bills, notes 
of any bank in Great Britain or Ireland, orders, notes or securities for payment 
of money (English or foreign), stamps, maps, writings, title-deeds, paintings, 
engravings, pictures, gold or silver plate or plated articles, glass, china, silks, 
furs, or lace, or any of them. Machine-made lace was, however, excluded 
from the Act by the Carriers Act Amendment Act, 1866. 

(A) Ss. 7 and 9. In the case of goods consigned to a piiuha-ei tlu \aJue 
to the consignor is the invoice price: Blanckensee y. London and North 
Western Ry., 45 L. T. 761. 

(i\ R. 2 
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benefit of the Act, and are liable to refund the increased 
charge (k). 

The result of the Act (1) is that the first step necessary to 
make the carrier liable is the declaration by the sender. In the 
absence of such a declaration he does not lose the protection of 
the Act merely because he has not made the requited notification 
of the extra charge. If that notification has been made he may 
make the extra charge. If, after the sender has made the reqtiired 
declaration, the carrier does not demand the increased charge or 
require it to be paid or promised he retains his Common Law 
liability. And he also loses the protection of the Act if he fails to 
give a receipt for the increased charge. 

By the BaUways Act, 1921 (m), it was provided that, in the 
ease of railways, Mk is to be excluded from the articles specified 
tn the Carriers Act, 1880, and £25 is to be substituted for £10. 
In the case of railways a new section is also added to the Carriers 
Act, 1880, [as s. 11 of that Act] providing that the expression 
** common carrier by land ” shall include a common carrier by 
land who is also a carrier by water, and that, as regards every 
such common carrier, the Act of 1880 shall apply to carriage by 
water in the same manner as it applies to carriage by land. 

The protection given by the Act applies not only to loss of the 
goods but to all damages consequential on any loss, whether 
temporary or permanent (n), even though the loss is due to 
negligence, and even though through negligence the goods have 
been put out short of the station for which they were destined 
or carried beyond it (o). 

But it does not apply to protect a carrier from liability fmr 
delay in delivering the goods not caused by loss, or delay in 
ddfivering goods recovered after a temporary loss (p). Nor does 
it protect him from any wilful misfeasance, such as wilful damage 
to or wilful conversion of the goods (q). Nor does it apply to 
inotect him from liability for loss or injury arising from the 

ik) S. 8. 

({) See Hart v. Baxendale, 6 Ex. 769 ; 21 L. J. Ex. 128 ; Great Northern 
Ry. V. Behrent, 7 H. & N. 960; 81 L. J. Ex. 299. 

(m) Eailways Act, 1921, e. 66 and Sixth Schedule. , 

(n) Mmen v. Braeoh, 10 Q. B. D. 142 ; 62 L. J. Q. B. 127. 

(o) Morritt v. North Eastern Ry., 1 Q. B. B. 802 ; 46 L. J. Q. B. 289. 

(p) Hearn v. London and South Western Ry., 10 Ex. 798; 24 L. J. Ex. 

180. “ Tf the carrier temporarily loses the ^ds and delivers them 'within a 

reasonable time alter he recovers them he will not be liable, but if he keqis 
them after he has recovered them, the Carriers Act will not protect him from 
such subsequent breach of duty Mitten v. Braech, 10 Q. B. D., at p. 147. 

iq) Morritt v. North Eastern Ry., 1 Q. B. D., at p. 808; see also Shate v. 
Great Weetem Ry., [1894] IQ. B.. at p. 882. 
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felonious acts of his servants, or to protect his servants from 
liability for their own personal neglect or misconduct (r). It 
applies, in the case of railways, to ordinary personal luggage 
which the passenger is entitled to have carried tree of charge, 
and, therefore, where such luggage consists of valuable articles 
within the Act, the railway is protected unless the value is 
declared and an increased charge is paid (s)« 

Where goods are carried partly by land and partly by sea the 
Act protects a carrier, other than the Railway Executive (t), 
only when the goods are lost on land, and the onus is on the 
carrier to prove that the loss occurred during the land 
journey (u). 

By s. 7 of the Railway and Canal Traffic Act, 1854, it was 
provided that no railway or canal company should be liable for 
loss or injury to animals beyond the sum of £50 for horses, £15 
for neat cattle, and £2 for sheep or pigs, per head, unless a higher 
value was declared and an increased rate, which must be noti&ed 
as under the Carriers Act, 1880, had been paid or agreed to be 
paid. But, under the Railways Act, 1921, the amounts in case 
of railways are now £100 for horses, £50 for neat cattle and £5 
for any other animal (w). 

Limitation of liability by special contract.— A common carrier 
might at Common Law limit his liability by making a special 
contract with the consignor of goods. Before the Carriers Act, 
1880, this was often effected by means of conditions publicly 
exhibited at receiving offices or placed upon tickets and receipts, 
for it was held that such conditions, If sufficiently brought to the 
notice of the consignor before he sent the goods, could operate 
as a special contract limiting the liability of the consignor (x). 
But by s. 4 of the Carriers Act, 1880, it was enacted that no 
public notice or declaration should have any effect in respect of 

(r) S. 8. As to special contracts against such acts, see post, p. 606. 

(«) Casswell v. Cheshire Lines Committee, [1907] 2 K. B. 499; 76 Tj. J. 
E. B. 734. A regulation that a certain quantity of luggage will be carried 
** free of charge ** means that the fare is a charge for the conveyance both of 
the passenger and his laggage: [1907] 2 K. B., at p. 506. 

(t) Sec ante, p. 602. 

(«) London and North Western By. v. J. P. Ashton Co., [1920] A. C. 
84; 88 L. J. K. B. 1167. 

(fr) BaihNays Act, 1921, s. 56, and Sixth Schedule. 

(x) See the opinion of Blackburn, J., in Peek v. North Staff ordshir By., 
10 H. L. C., at p. 491; 32 L. J. Q. B. 241, in which the history of this subject 
is stated and the previous authorities are reviewed. See also 'Wade ' Co. v. 
London and North Western By., [1921] 1 K. B., at p. 591; 90 L. J. K. B. 593. 
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any articles other than those specified in the Act, though by 'a. 6 ^ 
it was provided that nothing in the Act should affect any special 
contract made between the carrier and the sender ol goods. 
Accordingly, though after this Act the carrier could not limit 
his liability by a public notice, he could still do so by any 
notice specifically delivered to a particular person to form the ’ 
basis of a special contract with him ” (y), as, for example, by a 
condition printed on a ticket (s). 

A special contract in any such form can still be made by any 
common carrier, other than the Railway or Docks and Inland 
Waterways Executive. 

But, by s. 7 of the Railway and Canal Traffic Act, 1854, it is 
provided that every railway or canal company (a) shall be liable 
for the loss of or injury done to any animals or goods, in the 
receiving, forwarding, or delivering thereof, occasioned by the 
neglect or default of the company or its servants, and that any 
notice or condition to the contrary shall be absolutely void, pro- 
vided, however, that nothing shall alter or affect the rights, 
privileges, or liabilities of any such company under the Carriers 
Act, 1880, with respect to articles of the description mentioned 
in that Act. 

The section, however, also provides that nothing therein con- 
tained is to prevent a railway or canal company from making 
such conditions with respect to the receiving,, forwarding, and 
delivering of animals or goods as shall be adjudged by the Court 
or Judge to be just and reasonable, and that no special contract 
with such a company as to the receiving, forwarding, or deliver- 
ing of any animals or goods shall be binding upon anyone unless 
signed by him or the person delivering the animals or goods for 
carriage. 

All the words of this section must be read together, and, 
therefore, the conditions there spoken of must not only be just 
and reasonable, but must be embodied in a special contract in 
writing, signed by the owner or sender of the goods (b). The 


(y) Walk T V. York and North Midland By., 2 E. a B., at p, 761; and see 

Peek V. North Staffordshire By., 10 H. L. C., at p. 607. , 

(z) See cases cited in 10 H. L., at pp. 499-606. 

(fl) ^Tereafter, toheie the words “ railway company ** or “ canal company *’ 
appear the provisions of the Transport Act, 1947, should he home in mind (ante, 
p. 695). 

(b) Pe k V. North Staffordshire By., 10 H. L. C. 443 ; 32 L. J- Q. B. 241. 
The form and signature of the contract are governed by the same rules as those 
applicable to contracts within the Statute of Frauds. Thus, the signed contract 
need not be on one document but the conditions must either be set out in the 
document that is signed or must be incorporated with that document by direct 
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question as to what constitutes a reasonable condition is a ques- 
tion of fact for the Judge^ depending on the circumstances of 
each case ; and the burden of proving that the condition is reason- 
able rests upon the railway company alleging or that alleges it (c)* 
Thus, in cases before the Railways Act, 1021, if a consignor had 
a fair alternative between sending at company’s risk ” for a 
reasonable sum, or sending at owner’s risk ” for a smaller sum, 
and chose the latter, a condition against liability, except for wil- 
ful default or neglect, was usually held to be reasonable (d). 

Rut, in the case of railway companies, the standard terms and 
conditions, as settled under the Railways Act, 1921, shall be 
deemed reasonable (e). 

The words “neglect or default” in the earliw part of the 
section extend only to negligence or default in the nature of 
negligence or within the scope of the servant’s employment ; they 
do not include theft by a servant without any negligence on the 
part of the company, and, therefore, subject in case of the 
valuables specified in the Act of 1830 to the provisions of s. 8 of 
that statute (/), a railway company can at Common Law make 
a special contract exempting itself from liability for such theft ; 
and the contract, not being within the Act of 1854, need not be 
just and reasonable as required by that Act (g). 

The Act applies where a railway company is in fact carrying 
goods under a contract although xmder no obligation to do so. 

Thus, in Wilkinson v. Lancashire and Yorkshire By, (/i), 
the defendant company by its time-tables offered to allow com- 
mercial travellers to take free from charge, but subject to special 
conditions, a certain amount of luggage which was not ordinary 
passengers’ luggage. Held, that in the absence of a special 
contract signed by the person taking such luggage, these 
conditions were void. 


reference; there is, also, a sufficient signature if the name of the owner or 
sender is printed or stamped at the top or on the body of the contract, provided 
that it is placed there by nim to give authority to the document as coming fruiii 
him: Wade it Co. v. London and South Western By. (ubi snpta). 

(c) Peek V. North Staffordshire By. {ttbi supra); Manchestt r, Sheffield and 
Lincolnshire By, v. Brown, 8 App. Cas., at p. 716; 63 L. «T. Q. B. 124; Oreat 
Western By. v. McCarthy, 12 App. Cas. 218; 66 L. J. P. C. 33. 

(d) Manchester, etc., By, v. Brown (ubi supra); Great Wistem By. v. 
McCarthy (ubi supra). But a condition against all liability is unreasonable 
(Peek V. North Staffordshire By. (uhi supra); Ashenden v. London, Brighton 
and South Coast By., 5 Ex. D. 90). As to when different rates offered a fair 
alternative, compare Dickson v. Great Northern By., 18 Q. B. D. 176; 66 
L. J. Q. B. Ill, with Williams v. Midland By., [1908] 1 K. B. 262; 77 L. 3. 
K. B. 167. 

(e) Eailways Act, 1921, s. 43. 

(f) Ante, p. 604. 

(g) Shaw v. Great Western By., [1894] 1 Q. B. 373. 

(h) [1907] 2 K. B. 222; 76 L. J. K. B. 801. 




CONT&ACrS OF GABRIAOE 607 

The Act itself does not apply to contracts made by railway 
companies exempting themselves from liability for loss or deten- 
tion occurring beyond their own lines (i). Provisions similar to 
those of the Act were, however, usually contained in all railway 
special Acts, and by s. 81 of the Railway Clauses Act, 1863, were 
incorporated in all railway special Acts authorising the use of * 
steam vessels. But by s. 56 of the Railways Act, 1921, all such 
provisions are no longer of any effect. 

Railway Companies. — ^In view of the Railways Act, 1921, the 
position of railway companies as carriers of goods requires 
separate consideration. By Part I of this Act the railways of 
Great Britain were amalgamated into groups. By Part 11 of the 
Act a new Court of Record was established, styled the Railway 
Rates Tribunal (now called the Transport Tribunal by s. 72 of 
the Transport Act, 1947 (j ) ), with powers to detennine various 
questions relating to charges and other matters (k). 

As has been stated in the preceding pages, the liability of a 
railway company as a common carrier can exist only in respect 
of goods which it professes to carry as such. 

But by s. 2 of the Railway and Caned Traffic Act, 1854, every 
railway or canal company is bound to afford reasonable facilities 
for the receiving, forwarding and delivering of “ traffic ”, t.c., 
passengers and their luggage, goods, animals, carriages, trucks, 
boats, and vehicles of every description adapted for running or 
passing on its railway or canal (Z). In respect, however, of traffic 
not carried by a railway or canal company as a common carrier 
it was liable only as an ordinary bailee for the neglect or default 
of its servants, and might further limit its liability by a special 
contract under s. 7 of the Act (m). 

Under the Railways Act, 1921, all goods except dangerous 
goods and passengers’ luggage are carried upon Standard Terms 
and Conditions which were settled by what was formerly the Rail- 
way Rates Tribunal. Those terms and conditions are stiU opera- 
tive and are — 


(0 Zunz V. South Eastern By., L. B. 4 Q. B. 539; §8 L. J. Q. B. 209. 
Apart from such special contract a company is liable, where there is a through 
booking, to the end of the jouiney. 

(j) Ante, p. 695. 

(k) Railways Act, 1921, ss. 27, 28. 

(2) Id., 8 . 1. These sections have now been extended by the Railways Act, 
1921, s. 16, and, as regards the conveyance of perishable merchandise, by Pro- 
vision 10 of the Fifth Schedule. 

(fit) Dickson v. Great Northern By., 18 Q. B. D. 176; 56 L. J. Q. B. Ill; 
Smith A Sons v. London and North Western By., 88 L. J. K. B. 742. 
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i. the terms and conditions (called in the Act company’s 

risk conditions ”) on and subject to which merchandise 
other than live stock, and live stock, will respectively be 
carried if carried at ordinary rates ; 

ii. the terms and conditions (called in the Act owner’s risk 
conditions ”) on and subject to which merchandise other 
than live stock and, subject to certain provisions of the 
Act, live stock, will respectively be carried if carried at 
owner’s risk rates ; 

iii. The terms and conditions on and subject to which damage- 
able goods not properly protected by packing will be 
carried (n). 

Apart from special contract the terms and conditions upon and 
subject to which merchandise is carried by a railway company are 
** company’s risk ” conditions, and those conditions apply with- 
out any special contract in writing to the conveyance of merchan- 
dise at ordinary rates ; but where an “ owner’s risk ” rate is in 
operation and the company has been requested in writing to carry 
at that rate, the terms and conditions upon and subject to which 
such goods shall be carried shall be owner’s risk ” condi- 
tions (o). 

The terms and conditions settled by the Tribunal are the 
standard terms and conditions for all railway companies and are 
to be deemed reasonable (p), but they may be amended by the 
Tribunal on the application of a railway company or a representa- 
tive body of traders (q). 

Subject, however, to the provisions of the Railway and Canal 
Traffic Acts, 1854 and 1888, nothing in the Act precludes a com- 
pany and a trader from agreeing in writing to any terms and 
conditions they think fit for the carriage of merchandise, live 
stock or damageable goods not properly protected by packing, 
or dangerous goods (r). 

The terms and conditions that have been settled under the Act 
constitute in fact fourteen distinct forms of contract, which are 
too lengthy and complicated to be dealt with in this book. 

These contracts vary in their contents and in the terms and 
conditions which they contain according — 

(i) to the nature of the goods carried, 

(n) S. 42. 

(0) B. 44 (1). 

(p) S. 43 (2). 

(3) S. 45. 

(r) S. 44 (3). Ab to the Acts of 1854 and 1888, see ante, pp. 604. 605. 
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(ii) in most cases, to the rates at which they are carried, i,e., 
company’s risk rates or owner’s risk rates ; 

(iii) in some cases, to the kind ol train by which they are 
carried, i.e., merchandise train, or passenger train or 
some similar service. 

Ordinary merchandise— excluding live stock, dangerous goods • 
and merchandise for which there are special forms of contract, 
such as damageable goods not properly protected by packing 
and perishable merchandise — ^may be carried under four con- 
tracts, i.e., either at owner’s risk or company’s risk and either by 
merchandise train or by passenger train or some similar service. 

In the excluded cases there are sometimes alternative forms 
of contract but sometimes only one form is provided. 

But a railway company is not under any obligation to carry 
damageable goods not properly protected by packing (s), or 
dangerous go^s (t). 

From the coming into operation of the Act, the Carriers Act, 
1880, and the Railway and Canal TrafGic Act, 1854, have, as 
already stated, been modified in their application to railway 
companies. 

Carriage by water. — ^It has already been pointed out that the 
Carriers Act, 1880 (as amended by the Railways Act, 1921) now 
applies to carriage by water by a conounon carrier by land who 
is also a carrier by water. A railway company carrying goods 
by water also has the exemptions from liability given by the 
Merchant Shipping Acts 1894 (as amended by subsequent 
Acts) (u). 

But the provisions of s. 7 of the Railway and Canal Traffic 
Act, 1854, no longer apply to goods carried by railway companies 
by water (a;) ; and by s. 14 of the Regulation of Railways Acts 
1868, it is provided that, where a company by through-booking 

W S. 44 (2). 

(t) S. 50. If the company accepts dangerous goods they will be conveyed 
subject to such by-laws and conditions as the company may think fit to make in 
regard to their conveyance or storage, and the owner or consignor must indemnify 
the company against all loss or damage resulting from non-compliance there- 
with, and must pay full compensation for all injury to the company's servants 
or damage to its property arising therefrom, unless it is proved that euch injury 
or damage is due to the wilful misconduct of the company's servante, but, 
subject as aforesaid, the provisions of the Act as to ordinary rates and owners' 
rates apply ; aziy question as to whether goods are dangerous is to be determined 
by the Transport Tribunal, but, when a railway company has declared any 
article dangerous, it is for the person requiring it to he carried to show that it is 
not dangerous (thid.). 

(u) Post, p. €28. 

{») Bail ways Act, 1921, s. 66, and Sixth Schedule; see ante. 
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contracts to carry aoimals, luggage or goods» partly by rail or 
canal and partly by sea, a condition exempting it from liability 
for any loss <« damage arising by sea, from the act of Gk>d, the 
King’s enemies, fire, accidents from madunery, boilers and steam, 
and all other dangers or accidents of the seas, rivers, and navigar 
. tion shall, if published in a conspicuous manner in the ofiBce 
where the booking is effected and printed legibly on the receipt 
or freight note, be valid as part of the contract betwem the ccm- 
signor and the company. 

But, both as regards limitation of liability and the right to 
make special conditions, the Carriage of Goods by Sea Act, 1924, 
applies to the carriage of goods by sea by railway companies 
where the contiact of carriage is covered by a bill of lading or 
any similar document of title (t^). 

Standajd. chaises. — ^By the Bailway Clauses Act, 1845, and the 
Rmlway and Canal Traffic Acts, 1854 and 1888, and other 
statutes, a railway company was, before the Act of 1921, bound 
to make equal charges to all persons in respect of the carriage 
of goods and to give no undue prefarmce to. any particular per- 
sons or descriptions of traffic. 

Under the Bailtoays Act, 1921, schedules of standard charges 
have been fixed by the Tribunal, and, except by way of an 
excepticmal rate, continued, granted, or fixed under the pro- 
visions of the Act, no variation either upwards or downwards 
may be made from these authorised charges, which may, how- 
ever, in certain circumstances be modified by the Tribunal («). 
As from the “ appointed day ” all statutory |»rovisions and the 
provisions of all agreements with respect to the dassification of 
merchandise and charges for its carriage have with some excep- 
tions been repealed and ceased to be optative (a). 

Fassongen’ In^age. — By s. 28 (l) (h) of the Railways Act, 
1921, the Tribunal has power to determine any question as to 

the articles and things that may be conveyed as passengers’ 
luggage Passengers paying the standard fare are allowed to 
take with them free of charge a certain amoimt of ordinary lug- 
gage, not being' merchandise or other articles carried for l^e or 


(y) The Act does not, however, apply to the coasting trade, live stock and 
cargo which by the contract of carriage is stated as being carried on deck and is 
so carried (post^ p. 630). In certain cases, moreover, it is possible to contract 
out of the Act (post, p. 683). 

(z) Ss. 32-35, and, as to exceptional charges, ss. 36-40, and, as to through 
charges, s. 47. As amended by s. 73 of the Transport Act, 1947. 

(fl) S. 34. 
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pn^ty or luggage registered to or from places outside Great 
Britain (b). 

All passengers* luggage, whether carried free or not, and 
whether ardinary luggage or not, is, apart from special contract, 
carried by railway companies on the appropriate company’s risk 
conditions (c), which provide that subject thereto the rights and * 
liabilities of the passenger and of the company respectively, 
whether at common law or under any statute, remain imaffected. 
Passmigers* luggage is, accordingly, carried by railway companies 
as common carriers, subject to the Carriers Act, 1880 (as modi- 
fied by the Railways Act, 1921) (d), and (when carried by land) 
to s. 7 of the BaUway and Canal Traffic Act, 1854 (e), and to the 
exemptions from liability under the Merchant Shipping Act, 
1894 (as amended by subsequent Acts) (/). 

Their liability as such exists from the time when it is de- 
livered to them for the purposes of the journey until the time 
when it is re-delivered by them to the passenger at the termina- 
of the journey; if, however, at the instance or request of the 
passenger the luggage is not put into the van, but into a caiv- 
riage, the railway company is not liable for any loss or injury 
occasioned by the passenger’s own negligence while the luggage 
is within his control and out of the exclusive control of the com- 
pany (g). But the company is not relieved from liability merely 
because the luggage is not in the ccurriage in which the passenger 
is travelling, as, for instance, if it is jdaced in the corridor of 
the train, ox if the passenger as ** an ordinary incident of rail- 
way travel ” goes to some other carriage, e.g., in order to smoke 
or take a meal (h). 


(h) See Fart Vn of the Schedule of Standard Charges settled W the Bail- 
mij Bates Tribunal. As amended by s. 78 of the Transport Act, 1947. 

(c) This follows from the generality of s. 44 (1) of the Bailways Act, 1921. 
Formerly there was no obligation on railwiw companies to carry other than 
personal luggage belonging to a passenger. They were bound to carry a certain 
weight free but could charge tm any excess. They were entitled to carry 
merchandise for a passenger but not ooliged to do so. If a passenger included 
in his luggage articles other than his personal belongings, they were carried at 
the passenger's risk {Cahill v. L. N. W. Ry., 13 C. B. (n.s.) 818; 81 L. J. 
P. C. 31 ; Belfast and Ballymena By. v. Keys, 9 H. L. C. 686). 

(d) Ante, pp. 603, 608. 

ie) Cohen v. South Eastern By., 3 Ex. B. 868 ; 46 Ij. J. Bx. 417. 

(f) Post,n. 628; and see The Stella, [1900] P. 161; 69 L. J. P, 70. The 
Carriage of Goods by Sea Act, 1934, does not apply to passengers' luggage. 

(g) Great Western By. v. Bunoh, IS App. Cas. 31; 67 L. J. Q. B. 861; 
reviewing the earlier authorities and afSrming Richards t. London, Brighton 
and South Coast By., 7 C. B. 839; 18 Ij. J. C. P. 361; 78 B. B. 840; and 
Talley v. Great Western By., L. B. 6 C. P. 44; 40 L. J. C. P. 9. 

(h) Vosper V. Great Western By., [1928] 1 K. B. 840 ; 97 L. J. K. B. 61. 
The onus of proving negligence on the part of the passenger is on the railway 
company and might be Recharged if “ the passenger on a long jonmey had left 
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The liability of the railway company as a common carrier does 
not attach to luggage delivered for deposit or future transit, but 
only to luggage received for present transit, i.e., received a 
reasonable time before the departure of the train, so that it can 
be reasonably predicated of the passenger to whom it belongs that 
he is actually prosecutmg his Journey by rail and not merely 
waiting to begin its prosecution at some future time (i). 

At the end of the journey it is the duty of the railway com- 
pany to have the luggage ready for delivery upon the platform, 
and it is the owner’s duty to call for it and remove it within 
a reasonable time; and if he does not take it away within a 
reasonable time the liability of the company is at an end (k). 
Failure on the part of the railway company to have someone in 
control of the luggage is negligence and if thereby luggage is lost 
the company will be liable in damages in the absence of a con- 
tract in writing excluding liability (I)* If the company employs 
porters to carry the luggage from the platform to the cart or 
other vehicle in which it is to be taken away, their liability as 
common carriers continues until the porters have discharged 
their duty (m). If luggage is left in the custody of a porter 
under such circumstances as to make the porter the agent of the 
passenger the company is under no liability. Thus, where a 
passenger, having missed his train, left his luggage on the plat- 
form in the charge of a porter, saying that he would travel by 
the next train, which went in an hour, and in the interval went 
to an hotel, it was held that the company was not liable for its 
loss during his absence (n). So also, where a passenger having 
at the end of the journey received her luggage from the com- 
pany, entrusted it to a porter to take care of until she could 
send for it, the company was held not to be liable for its loss (o). 

Passengers’ luggage (p) consists of whatever the passenger 
takes with him for his personal use and convenience, according 
to the habits or wants of the particular class to which he belongs, 

his luggage in a place where there were many other passengers about, paying no 
attention to it and travering in a different carriage but the question is, in 
each case, one of fact : [1928] 1 K. B., at p. 350. 

(jl Great Western Ry, v. Bunch, 13 App. Gas., at pp. 41, 45. 

(k) Patsckeider Y, Cheat Western By., 3 Ex. D. 153. 

(/) Pago V. L. M. S. Ry., [1948] 1 All B. E. 455. 

(m) Richards v. London, Brighton and South Coast Ry., 7 0. B. 839. See 
also Butcher v. London and South Western Ry., 16 C. B. 13. 

in) Welsh v. London and North Western By., 34 W. E. 166. 

(o) Hodkinson v. London and North Western Ry., 14 Q. B. D. 228 : 33 
W. R. 622. 

(p) The question whether articles do or do not constitute passengers* lug- 
gage IS, having regard to the terms on which it is now carried, not oi the same 
iinportance as lonnerly. Sea ante, pp. 610, 611. 
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either with reference to his immediate necessities^ or to the ulti- 
mate purpose of the journey ” . . . . “ This would include, not 
only all articles of apparel whether for use or ornament — ^leaving 
the carrier herein to the protection of the Carriers Act • • • — ^bui 
also the gim-case or the fishing apparatus of the sportsman, the . 
easel of the artist on a sketching tour, or the books of the 
student, and other articles of an analogous character, the use of 
which is personal to the traveller, and the taking of which has 
arisen from the fact of his travelling ” (q). 

If articles are deposited in the cloak-room of a railway com- 
pany the liability of a company is merely that of a bailee (r), 
subject to any special contract limiting their liability (s); and 
any such special contract is not void merely because i^e con- 
ditions are unreasonable, though it may be void if the conditions 
are so extravagant as to imply that the assent of the depositor 
has been obtained by fraud, or so irrelevant as to be entirely 
foreign to the contract (t). 

By s. 11 of the Transport Act, 1947, all actions (u) against 
the Transport Commission or an Executive must brought 
within three years from the date when the cause of action accrued. 

Section 4 . — Contracts of Affreightment 

Contracts of affreightment are contracts for the carriage of 
goods by sea for a reward termed freight. Such a contract is 
usually, but not necessarily, in one of two following forms : — 

1. It may be made between a shipowner and a person who 
hires the ship or some principal part of the ship for the convey- 
ance of goods on a specific voyage or for a specified time. In this 


(q[) Macrow v. Great Western Ry., L. B. 6 Q. B., at p. 621; 40 L. J. Q. B. 
300; cited and approved in Casswell v. Cheshire Lines Committ e, [1907] 2 
K. B., at p. 504; 76 L. J. E. B. 734. Passengers' luggage does not indude a 
child’s toy horse weighing 78 lbs. (Hudston v. Midland Jtiy., L. R. 4 Q. B. 866; 
38 L. J. Q. B. 213), nor a clieni’e title deeds carried by a solicitor (Phelps v. 
London North Western By., 19 C. B. (n.s.) 321; 34 L. J. C. P. 259), nor 
bedding brought by an immigrant from Canada for the use of his family when 
he acquires a home in England (Macrow v. Great Western By., vhi supra). A 
bicycle is not “ ordinary ” luggage within the meaning of a Railway Act 
allowing " ordinair ” luggage of a certain weight to be carried free of charge: 
Britten v. Great Northern By., [1899] 1 Q. B, 243; 68 Ii. J,*Q. B. 76. 

(r) See Harris v. Great Western By., 1 Q. B. D., at p. 628; 46 L. J. Q. B. 
729. The bailment is locatio operis faciendi. 

(s) See Van Toll v. South Eastern By., 12 C. B. (n.b.) 76; 31 L. J. C. P. 
241; 133 R. R. 286; Pratt v. South Eastern By., [1897] 1 Q. B. 718; 66 L. J. 
Q. B. 418. 

(t) Gibaud v. Great Eastern By., [1921] 2 E. B. 427 ; 90 L. J. E. B. 536. 

(u) Save actions on specialties or judgments where the normal period of 
twelve years applies, or actions to recover penalties when the normal period of 
two veara annlies. 
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case the person luring the ship is termed the charterer, and the 
contract is contained in a oharterparty. 

2. It may be made betweca a stdpowner or a charterer and 
one of a nmnbet of persons who deliver goods to be carried in 
,the ship. Here the ship is called a general ship and the contract 
is evidenced by a bill of lading. But even when a ship is char- 
tered and employed by the charterer only for his own goods it 
is usual for him to receive a bill of lad^, which serves as a 
receipt for the goods and as a document of titile (m). 

ScB-BBCnoK 1. — CharterparHes 

A oharterparty may be of two kinds. It may c^erate as a 
demise of the sh^ itsdif, to which the services of the master and 
crew may or may not be added, or the charterer may xnerely 
acquire ^e right to have his goods conv^ed by the particular 
vessel and, as subsidiary theceto, to have the use of the vessel 
and the services of the master and crew. ** In the first case, the 
charterer becomes for the time the owner of the vessd, the master 
and the crew become to all intents and purposes bis servants, 
and through them the possession of the ship is in him. In the 
second, notwithstanding the tempcnrary right of the charterer 
to have his goods loaded and conveyed in the vessel, the owner- 
ship remains in the original owners, and through tiie master and 
the crew, who continue to be their servants, the possession of 
the ship also ” (ts). It is very rarely that a oharterparty does 
amount to a demise of the ship (y), and unless otherwise stated 
the remaining part of this section applies (mly to the latter kind 
of oharterparty and only to a voyage charter. 

Form of Charterparty . — The following is a short form of 
oharterparty (s). 


(w) See Oriental 8,8. Co. v. Tylor, [1893] 2 Q. B., at p. 521; 63 L. J. 
Q. B. 128; Kruger £, Go., Ltd. v. Moel Tryom Ship Co., Ltd., [1907] A. C. 
272; 76 L. J. K. B. 965. See also the jud^ent of Sir Qorell Barnes, ibid., 
[1907] 1 K. B., at p. 815. 

(x) Sandeman v. Sourr, L. B. 2 Q. B., at p. 96; 86 L. J. Q. B. 58. See 
also Baumwoll, etc. Gilchresi, [18^] 1 Q. B. 253; affirmed sub nom. Baum- 
woll, etc. V. Furness, [1893] A. G. 8; 62 L. J. Q. B. 201; Associated, etc.. 
Cement Co. v. Ashton, [1916] 2 K. B. 1; 84 L. J. K. B. 519. 

(y) For an example, see Elliott SUam Tug Co. v. Admiralty Commissioners, 
[1921] 1 A. C. 137 ; 89 L. J. K. B. 977. 

(z) Many different forme of charterparties are used, and the example in the 
text is intended merely to show the nature of the contract. Printed forms are 
employed which are filled up in accordance with the requirements of the particu- 
lar contract, and, if there is any repugnancy between the written and printed 
matter, the written matter usually prevails: see Moore v. Harris, 1 App. Cas. 
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“ Charterparty 

(Date.) 

“ It is this day mutually agreed between Owners 

of the good Ship or Vessel called the of tibie measure- 
ment of Tons Register, carrying Tons d.w., or. 

thereabouts now at and Merchants. 

‘‘ That the said Ship being tight, staunch, and strong, and 
every way fitted for the Voyage, shall with all coavenient speed 
sail and proceed to ot so near thereunto as she may 

safely get, and there load from the Agents of the said Charterers 
in the usual and customary manner a full and complete cargo of 
which cargo the said Merchants bind themselves to ship 
not exceeding what she can reasonaUy stow and carry over and 
above her tackle, Apparel, Provisions and Furniture, and being 
so loaded shall therewith proceed to or so near thereunto 

as she may safely get, and there ddiiver the same on being paid 
Freight for the same at the rate of £ per ton of 20 cwt. 
delivered. 

The Cargo to be brought to and taken fnnn alongside at 
Merchant’s risk and mcpense. 

The Act of Gk>d, damages and accidents of the sea, rivers 
and navigation, or land transit, of whatsoever nature ax kmd, fire 
at any time and in any place, barratry d the mastar or crew, 
enemies, pirates, arrests and restraint of princes, rulers, or 
people, collision, stranding, straining, and all losses ox damages 
caused thereby, and other accidents of navigation mutually 
excepted, even when occasioned by negligence, default w error 
of judgment of the pilot, master, mariners, or other servants of 
the shipowners. Ship not answerable for losses through miplo- 
sion, or any latent defect in the hull or tackle not resulting from 
want of due diligence by the owners of the ship. The ddp has 
liberty to call at any ports in any order, to sail without pilots, 
and to tow and assist vessds in distress and to deviate fw the 
purpose of saving life or property. Ship not to be held 
responsible for cost of cargo short delivered (if any), notwith- 
standing the master may have signed a receipt for weight ; all 
cargo taken on board to be delivered, captain or mate making 
affidavit to this effect if required. Bills of Lading are to be 

818; 45 L, J. P. C. 56; Love i Stewart, Ltd. v. Bowtor SM. Co., [1916] 9 
A. 0.627 ; 86 L. J. P. 0. 1. 
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signed by the Master, if required, without prejudice to tJhig 
Charterpaity (a). 

“ Sufficient cash to be advanced at port of loading for Shipps 
disbursements, if required, subject to insurance (b), and the 
balance of Freight on delivery of Cargo in cash. 

The Cargo to be loaded in Working Days, and to be 
discharged at the average rate of not less than tons per 

Working Day, 

** (Sundays, Holidays, and Strikes, mutually excepted), 

<< And all Days on Demurrage, over and above the said Laying 
Days, at £ per day. 

“The Owner or Master to have an absolute lien upon the 
Cargo for Freight, Dead Freight and Demurrage. 

“ Penalty for non-performance of this agreement, estimated 
amount of Freight (c). General average, as per York/ Antwerp 
Rules, 1890 

The discussion and explanation of the terms of a charter- 
party is beyond the scope of this work, but the following points 
may be noted: — 

Whether any statement or undertaking in a charterparty is a 
condition or a warranty ia a question of construction, in which 
the Court wiQ be influenced, not only by the language of the 
instrument, but by the circumstances in which, and the purposes 
for which, the charterparty was entered into (d). The test is 
how far the object of the contract depends upon it (e). Thus, in 
ordinary circumstances, a statement of the ship’s position at the 
date of the charterparty is a condition, as being the datum on 
which the charterer can found his calcination of the time of the 
ship’s arrival at the port of loading (/) ; so also a statement that 
a vessel is to sail or be ready to receive a cargo on or before a 


(a) The effect of this clause is to make it an express term of the contract 
between the shipowner and the charterer that the master shall have no authority 
to sign a bill of lading which is in any w&j inconsistent with the charterparty : 
see Kruger d Oo., Ltd. v. Moel Tryean Ship Co., Ltd., [1907] A. C. 972; 76 
L. J. K. B. 985. 

(b) That is to say, “ as the owner who, in the ordinary course of things 
would insure the whole freight, will not want to insure so much of that 
freight as he gets safely into his pocket, he is to make a deduction, when he 
gets that money into his pocket, ol so mudi as it would have cost him to insure 
that money ” : Smith, Hill d Co, v. Pyman, Bell d Co., [1891] 1 Q. B., at p. 46. 

(c) This clause is a penalty clause and docs not limit the amount which can 
be recovered under the charterparty as general damages (Wall v. Rederiaktie- 
bolagcl Luqqadc, [1915] 3 K. B. 66; 84 L. J. K. B. 1663; Mitsui d Co., Ltd. v. 
Wafts, WatU d Co., Ltd., [1916] 3 K. B. 826; 85 L. J. K B. 1721; [1917] 
A. 0. 227; 86 L. J. K. B. 873; and see p. 242). It has therefore long been 
regarded as worthless : [1916] 2 K. B., at p. 851. 

(d) Behn v. Bumess, 3 B. & S., at p. 767 ; 32 L. J. Q. B. 204. 

^ f).. fl.t n. 759: s(>b also n. 225. 


(f) Ibid, 
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given day, has been hdd to be a condition (g); but a stipula.- 
tion that a ship shall “ forthwith ” or with all possible des- 
patch** proceed to the port of loading will be construed as a 
warranty unless the breach is so serious as to frustrate the object 
of the contract (h). 

It is, however, an implied condition of the charterparty that 
the ship shall arrive at the port of loading in time for the con- 
templated voyage, and iC the delay is so great as to frustrate the 
object of the voyage the charterer may throw up the charteiv 
party (t). So also thore is an implied condition of seaworthi- 
ness (j) (including cargoworthiness), namely, that the ship shall 
be, at each stage at her contract venture, reasonably fit to 
encounter the ordinary perils of the sea which she may he 
expected to encounter (including the ordinary perils of l3dng 
afloat in harbour waiting to sail), and also that both the ship and 
her furniture and equipment are reasonably fit for receiving the 
contemplated cargo (k). If she is not and cannot within a 
reasonable time be made seaworthy, the charterer may throw 
up the charter (Z)* 

The obligation of the charterer to provide the cargo begins as 
soon as the ship is at the place of loading contemplated by the 
charterparty, and is ready to receive the goods on board, and the 
charterer has notice thereof (m). Where the charterers nominate 
the port ca berth of loading or unloading the nomination, once 
made, is to be treated as written into the charterparty and the 
charterers will not be allowed to alter it (n). 


(g) 3 B. A S., at p. 754. See also Bentsen v. Taylor Sons 6 Co., [1898] 2 
Q. B. 274 ; 63 L. J. Q. B. 15. The same effect is produced by the cancellation 
clause, which is frequently contained in charterparties, by which the charterer 
has the option of cancelling the charter if the ship is not ready to load by a 
certain date. 

(h) MaeAndrew Chappie, L. B. 1 C. P. 643; Jackson v. Union Marine 
Insurance Co., L. R. 10 C. P. 125; 42 L. J. C. P. 284. 

(0 Jackson v. Union Marine Insurance Co,, L. B. 10 C. P. 125; 42 L. J. 
C. P. 284. 


(f) As to the costly effects of initial unseaworthiness causing delay in 
reaching the port of discharge, see Monarch S.8, Co v. A/B Karlshamns 
Oljefahnker, [1949] 1 All B. B. 1, H. L. 

(k) Elder, Dempster d Co. v. Paterson, Zochonis d Cq., [1924] A. C., at 
p. 630; 93 L. J. K. B. 625 (reviewing the authorities); Reed d Co. v. Page, 
Son d East, Ltd., [1927] 1 K. B. 743; 96 L. J. K. B. 390 (explaining what 
constitutes a stage of the adventure). 

(0 Stanton v. Richardson, L. B. 9 C. P. 890 ; 45 It. J. 0. P. 78; Tally v. 
Howling, 2 Q. B. D. 182; 46 L. J. Q. B. 888. 

(m) Nelson v. Dahl, 12 Oh. D., at p. 588 ; United States Shipping Board v. 
Franfc Strick d Co., [1926] A. G., at p. 658; 96 It. J. 3C. B. 776. 

(n) Anglo-Danuhian Transport Co. v. Ministry of Food, [1949] 2 All E. B. 
1068. 
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The diarterer is under an absolute obligation to provide at the 
port of loading the cargo specified by the charterparty; and, 
therefore, subject to any express stipulations and save in the 
special classes of cases in which impossibility of performance is a 
defence (o), he is not excused by anything which i»revents him 
' from so doing, as, e.g., inability to procure the particular cargo, 
or adverse weather, <xe strilms (p). If he fails to provide a “ full 
and complete ” cargo (q), he is liable to pay damages for his 
breach of contract, termed dead freight (r). 

If no specific time is fixed within which the ship is to be 
loaded, the charterer must load within a time which is reason- 
able (s), having regard to the existing circumstances (t) and to 
any express term of the charterparty, as, e.g., a jffovision that 
it shall be loaded “with all possible ^spatch” or with the 
customary dispatch of the port (u). 

Usually, however, there is a provision that a fixed number 
of days, termed lay days, shall be allowed for loading and a 
further stipulation providing for an additional dmly pa3nnent, 
known as demurrage, for detention beyond the agreed lay days, 
tbig further stipulation either giving ^e charterer the right to 
det^ the ship for a specified number of days on payment of 
demurrage or merely providing that demurrage shall be paid at 
a fixed daily rate after the aspiration of the lay days. 

Where there is a stipulation for lay days and demurrage the 
charterer is under an absolute obligation to complete the loading, 
including stowing (a) within the lay days, and on failure to do 
so is liable for demurrage and also, if the number of demurrage 
days is fixed, for damages for the further detention of the ship 
beyond the demurrage da3rs, evm though completion of the load- 
ing is rendered impossible without any fault on his part, unless 


<o) p. 307. 

(p) Bee Coverdale v. Grant, 9 App. Css. 470; 68 L. J. Q. B. 462; Ardan 
SJS. Co. V. Weir, [1906] A. C. 601; 74 L. J. P. C. 148. 

(g) Tliat is to saj, a “ fall and complote cargo " of the thing vhioh was con- 
tempted to be loaded by the charterparty : Itis S.S, Co. y. Bahr, [1900] A. C. 
at p. 844 ; 69 L. J. Q. B. 660. 

(r) MeLean v. kerning, L. B. 2 H. L. (So.) 128; Kish v. Taylor, [1912] 
A. C. 604 ; 81 L. J. K. B. 1027. 

(<) See Vergottie Y. William Gory <f Son, Ltd., [1926] 2 K. B., at p. 263; 
96 Xi. J. B. Bt 1002. 

(t) Thus in this case he may be excused if the delay is dne to a strike: 
Hieh Y. Raymond, [1893] A. C. 22 ; 62 L. J. Q. B. 98. 

(«) Nelson y. Dahl, 12 Ch. D., at p. 683. 

(a) Arqonaut Navigation Co. y. Ministry of Food, [1949] 1 £. B. 14; [1948] 
1 Ail E. B. 871 : -the task of loading is a joint operation and each party must 
do what is rrasonable to enable the other to do his part and loading is not 
complete until the cargo is so placed in the ship that she can proceed on her 
voyage in safely. 
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either there is an express stipulation to the contrary in the 
ohartetparty or the failure to load within the time specified arose 
from the fault of the shipowners or those for whom they are 
responsible (6). Where, however, the stipulation is merely that 
demurrage at an agreed rate shall be paid after the expiration of 
the lay days, the shipowner cannot, however long the ship is 
detained, claim damages for detention, but can only claim com- 
pensation for the delay at the demurrage rate (c). Of course, 
the charterers* obligation to load does not begin until the ship 
has “ arrived ’* at the place of loading in the charterparty. It 
is always a question of the construction of the particular charter- 
party whether a ship has arrived or not (d). 

But in any case the sum named as demurrage merely quanti- 
fies such damages as arise from the detention of the vessd and 
does not prevent the shipowner from recovering damages for any 
other breach of contract, as, e.g., failure to load a full and com- 
plete cargo (e). 

The obligation of the charterer to unload arises as soon as the 
ship has reached the place where the carrying voyage is to end 
and ia ready to unload, and in the absence of special agreement 
the shipown^ is not bound to give notice that the ship has 
arrived and is ready to unload ; in other respects the rights and 
liabilities of the shipownn and charterer with respect to unloads 
ing are substantially the same as with respect to loading (/). 

SuB-SEcnoN 2. — Buis of Lading 

Form of bid of lading : — 

Shcpfed in apparent good order and condition (g) by in 

and upon the good Ship called the Master, now 

in the Fort of and bound for 


(b) Alexander <t Sent t. AkUeteitkahet Dampakibet Santa, [1930] A. C. 
88; 8S L. P. C. 182; United States Shipping Board v. Frank Striok, [1026] 
A. 0. at pp. 658, 669 ; 05 L. J. E. B. 776. 

(o) Innerkip S.8. Co, v. Bunge d Co,, [1917] 2 E. B. 198; 86 L. J. E. B. 
1042. 

(d) Pot a diacasaion of wbetber a ahip ia an “ atriyed ” ship or not see 
Stag Line v. Board of Trade, [1960] 1 All B. B. 1105, 0. A. 

(«) AkUesdskabet Beidar v. Areos, Ltd., [1027] 1 E. ,B. 858; 96 L. J. 
K. B. 88. 

(/) Nelton V. DaM, 12 Ch. D., at p. 688. See also The Faring, [1981] 
P. 79. 

(g) A ahipowner who receives goods which are signed for as " in apparent 
good order and condition ” to be delivered in the like good order and condition 
has the burden cast upon Viim of proving an exception whidi protects him from 
liability for damage found to have been caused. Moreover, by the statement 
as to “ apparent good order and condition ” the ahipowner may be estopped 
as against the person taking the bill of lading for value or presenting it to 
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being marked and numbered as in the margin (h), and to be 
delivered in the like good order and conditicm at the aforesaid 
Port of (The Act of God, Perils of the Sea, Fire, Barratry 

of the Master and Crew, Enemies, Pirates, Thieves, Arrest and 
Bestraint of Princes, Rulers and People, Collisions, Stranding 
and other Accidents of Navigation excepted, even when occa- 
sioned by the Negligence, Default or Error in Judgment of the 
Pilot, Master, Mariners, or other Servants of the Shipowner) unto 
or to Assigns : he or they paying freight for the 

said Goods, at per ton of 20 cwt. delivered, all other 

ccHiditions and exceptions as per Charterparty, dated with 

Primage and Average accustomed (t), and all conditions and 
exceptions of the Charterparty dated are incorporated 

herewith. From the time at which the goods are received on the 
ship’s tackles to the time at which they are discharged there- 
from, all the terms, provisions and conditions of the Carriage of 
Goods by Sea Act, 1924, and the Schedule thereto are to apply 
to the contract contained in this Bill of Lading, and the carriers 
are to be entitled to the benefit of all privileges, rights and 
immunities contained in such Act and the Schedule thereto, as if 
the same were herein specifically set out. If, or to the extent 
that, any term this Bill of Lading is repugnant to, or incon- 
sistent with, any thing in such Act or Schedule it shall be void. 
In witness whereof the Master or Agent of the said Ship hath 
affirmed to Bills of Lading (k), all of this tenor and date, 
the one of which Bills being accomplished, the others to stand 
void. Dated in the day of 

(Signed) (1). 


get delivery of the goods, from alleging that there were at shipment external 
defects in them which were apparent to reasonable inspection. See Silver v. 
Ocean Steamship Co., [1930] 1 K. B. 416; 99 L. J. K. B. 104; The Sharp, 

m P. 134; 104 L. J. P. 63. But see Canada and Dominion Sugar Co. v. 

ion National (West Indies) Steamships, [1947] A. C. 46, where the 
statement as to ** good order and condition ’* on the bill of lading was quali- 
ded and the shipowners were not estopped. 

(h) For the particulars required by the Carriage of G-oods by Sea Act, 1924, 
see post, p. 631. 

(i) ** Primage ’* is a small payment originally made to the master, but now 
usually paid to the shipowner; average *’ in this case means certain expenses 
which are borne p&rtly by the ship and partly by the car^o. 

(k) Bills of lading aie generally drawn in a set consisting of three parts, 
each being in itself a complete bill; of these one is retained by the master, 
one IS retained by the shipper, and one is sent by post to the consignee, who 
can then, siuce it is a document oi title, deal with the goods though they have 
not yet arrived (post, p. 6*23). 

(1) The bill of lading is signed by the master (or the broker). It is 
unusually preceded by a mate's receipt, upon the giving of which the master 
becomes the baile of the goods: The Okehampton, [1913] P., at p. 178; 83 
L. J. P. 6. 
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A bill of lading has three functions : — 

1. It is a receipt for the goods and piima facie evidence that 
goods of that kind and amount were shipped (m), subject to any 
statements therein such as ** weight, measurmnent, contents and 
value unknown ” (n). The master of a ship has no authority to 
sign hills of lading for goods that were never shipped (o) : but by * 
s. 8 of the BUls of Lading Act, 1855, a bill of lading is, in the 
hands of a consignee or indorsee for value, conclusive evidence 
of such shipment as against the master or other persons »gning 
it, notwithstanding that the goods or some part thereof may not 
have been actually shipped, unless such holder of the bill of 
lading had actual notice of this fact at the time when he received 
it. But the master ox person signing may exonerate himself by 
showing that the mistake was caused without any default on bis 
part and wholly by the fraud of the shipper, or of the holder, or 
some person under whmn the holder daims. 

2. It is, except as between a shipowner and a charterer, 
evidence of the terms of the contract made by the person ship- 
ping the goods (p). 

As between a shipowner and a charterer the contract is in the 
charterparty and that contract is not affected by anything con- 
tained in a bill of lading given to the charterer (g), imless either 
the charterparty expressly refers to and incorporates part of the 
bill of lading (r) or the bill of lading expressly refers to and 
varies the charterparty (s). 

As regards all other persons, i.e., a shipper who is not a 
charterer or a consignee or indorsee of the biQ of lading, the con- 
tract is in the bill of lading, which may, however, expressly refer 
to and so incorporate part of the charterparty (t). 

The question with whom the ccmtract in the bill of lading is 


(m) Smith A Co. v. Bedouin Steam Navigation Co., [1896] A. C. 70; 65 
L. J. P. G. 8. 

(n) Neu) Chinese, eto., Co., Ltd. v. Ocean S.S. Co., Lid., [1917] 2 E. B. 
664 ; 86 L. J. K. B. 1417. 

(o) Grant V. Norway, 10 C. B. 666; SO L. J. C. F. 981. 

(p) Seweil v. Burdxek, 10 App. Gas. 64; 54 L. J. Q. B. 166. 

(fl) Leduc V. Ward, 20 Q. B. D. 476 ; 67 L. J. Q. B. 879; Temperley S.S. 
Co. V. Smyth, [1906] 2 E. B., at p. 802 ; 74 L. J. K. B. 876. 

(r) Oriental S.S. Go. v. Tylor, [1893] 2 Q. B. 618; 63 L. J. Q. B. 128. 

(«) OuXlischen v. Stewart, 18 Q. B. D. 817 ; 63 L. J. Q. B. 173; Bodocanachi 
V. MUhum, 18 Q. B. D. 67; 66 L, J. Q. B. 202. 

(t) Chappel V. Comfort, 10 C. B. (s.s.) 802 ; 81 L. J. C. P. 68; Fry v. Mer- 
eanitle Bank of India, L. B. 1 C. P. 689 ; 86 li. J. G. P. 806; Temperley S.S. 
Co. V. Smyth (ubi supra ) ; The Draupner, [1909] P., at p. 280; 78 L. J. V. 90; 
reversed on the facts, [1910] A. G. 460; 79 L. J. P. 88; Aktteselskahet Ocean 
V. Harding, [1928] 2 K. B. 871; 97 L. J. K. B. 684. 
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made depends upon the construction of the documents and the 
drcumstances of the case. 

If the ship is not chartered the contract in the bill of lading' 
is between the shipper and the shipowner. 

If -the ship is chartered and used as a gmieral ship and the 
' charterparty is a demise the contract under the bill of lading is 
between the Clipper and the charterer (u). If the charterparty 
is not a demise the presumption is that the contract in the bill of 
lading is between the shipper and the dbdpoTmer (a). This pre> 
sumption may be rebutted by showing that the contract was in 
fact made with the charterer (b ) ; but it is not rebutted by the 
fact that the charterparty contains a clause providing that the 
master, in signing bills of sale, shall do so as agent for the 
charterer, unless it is proved that the shipper not only knew of 
the charterparty but also had actual knowledge of its terms (c). 

As regards persons who are ignorant of the terms of the 
charterparty, a shipowner is bound by any bill of lading which 
it is within the usual authority of a master to sign (d). If, how- 
ever, the master, at the request of the charterer, signs bills of 
lading within his usual authority but inconsistent with the 
charterparty, and thus involves the shipowner in liabilities 
towards the holders of bills of lading, from which liabilities he 
would otherwise have been tree, the charterer must indemnify the 
shipowner (e). 

But a shipper who takes a bill of lading with actual knowledge 
that it is one which the master ought not to have signed because 
it is not in accordance -with the terms of the charterparty cannot 
enforce the terms of the bill of lading uncontrolled by the 
charterparty (/). 

A through biQ of lading is one given for goods whose transit 


(u) Baummll v. F-umesa, [1898] k. C. 8; 62 L. J. Q. B. 201; Samuel, 
Samuel et Co. v. West HaiCepool Steam Navigation Co., It Com. Cas. 115. 

(a) Sandeman v. Seurr, L. B. 2 Q. B., at pp. 97, 98 ; 86 L. J. Q. B. 53; 
Mtmehester Trust v. Furness, [1895] 2 Q. B., at p. 548 ; 64 L. J. Q. B. 766 : 
Wehner v. Dene S.S. Co., [1906] 2 K. B., at p. 98; 74 L. J. K. B. 560; 
Associated, etc.. Cement Co. V. Ashton, [1915] 2 K. B. 1; 84 L. J. E. B. 519. 

(b) See, e.g., Mgrguand V. Banner, 6 E. & B. 282; 25 L. J. Q. B. SIS; 
Harrison v. Huddersfield S.S. Co., 19 T. li. B. 886; Samuel, Samuel d Co. v. 
West Hartlepool, etc., Co. (ubi supra). 

(e) Manchester Trust v. Furness, [1895] 2 Q. B. 689 ; 64 L. J. Q. B. 766. 
(d) Cox V. Bruce, 18 Q. B. D. 147 ; 96 L. J. Q. B. 121 ; Baimwoll, etc. v. 
Furness, [1893] A. C , at p. 21 ; 62 L. J. Q. B. 201. 

(«) Kruqer rf Co., Ltd, v. Moel Trgvan Ship Co., Ltd. [1907] A. C. 272; 76 
L. J. R. B. 986; Dawson Line, Ltd. v. Aktiengesellsehaft Adler, [1982] 1 
K. B. 438; 101 L. J. K. B. 67. 

<f) Kruger it Co., Ltd. v. .Ifoel Tryvan Ship Co., Ltd. (ubi attprd). 
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will be in different stages, ue., by the vessels of more than one 
shipowner, or partly by sea and partly by laod. 

8. It is a document of title to the goods and, until the goods 
have been ddivered, a transfer of the bUl of la<^g is, construc- 
tively, a transfer of the possession of the goods themselves (g). 

Goods shipped under a bill of lading are usually deliverable to * 
the shipper or consignee or his ** order or assigns Bills of 
lading containing these words (h) are transferable by indorse- 
ment and delivery, which transfers such property in the goods as 
was intended to be transferred, t.e., either the general property, 
or, as in the case of a mortgage or pledge, the special pro- 
perty (i). And, by s. 1 of the Bills of Lading Act, 1865, every 
consignee of goods named in a bill of lading, and every indorsee 
of a bill of lading to whom the property in the goo^ therein 
mentioned shall pass upon or by reason of such consignment or 
mdorsmuent, shall have transferred to and vested in him all 
rights of suit, and be subject to the same liabilities, in respect 
of such goods as if the contract contained in the bill of ladiag had 
been made with himself But this section applies only when 
the property passes so that a person to whom a bill of lading is 
transferred by way of pledge for a loan does not thereby become 
liable for freight (k). 

But a bill of lading is not a negotiable instrument and, save 
as against stoppage in transitu (Q, or in cases within the Factors 
Act (m), it gives an assignee no greater right to the goods than 
his assignor, and has no more effect than a transfer of the goods 
themselves (n). 


SuB-szcnoN 8 . — Freight 

Frdght is the reward paid under a charterparty or bill of 
lading for the carriage of goods; it is payable primarily by the 


(g) Sanders v. Maalean, 11 Q. B. B., at p. 841; 52 L. J. Q. B. 481; 49 
L. T. 462; Clemens Horst Co. v. Biddell BroOiers, [1912] A. C., at p. 22; 81 
L. J. K. B. 42. 

(h) Henderson v. Comptoir d'Eseompte de Paris, Ii. B. 6 F. G. 968 ; 42 
Ii. J. P. C. 60. 

(i) Or it may pass no property at all, as, e.g., where H is indorsed to an 
agent for some special purpose. The effect depends upon tnc circumstances of 
the case and the intention of the parties. The chief exposition of the law on 
this point is contained in Sewell v. Burdiek, 10 App. Gas. 74; 64 L. J. Q. B. 166. 

(k) Sewell V. Burdiek (ubt supra). 

(2) Puentes v. Montis, L. H. 3 C. P., at p. 276; 88 L. J. C. P. 96. As to 
stoppage ini transit, see post, p. 660. 

(m) Poet, p. 660. 

(n) Cole V. North Western Banh, L. B. 10 G. P., at p. 868 ; 44 L. J. G. P. 
288. 
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person making the contract, t.e., the charterer or shipper, but, 
under s. 1 of the Bills of Lading Act^ 1855 (o), it may also be 
payable by the consignee named in, or the assignee of, the bill 
of lading (p). 

The true test of the right to freight is the question whether 
the service in respect of wUch the freight was contracted to be 
paid has been substantially performed, and according to the law 
of England, as a rule, freight is earned by the carriage and 
arrival of the goods ready to be delivered ” (g). The right to 
freight is lost if the goods, for any reason other than the fault of 
their owner (r), fail to arrive at their destination, but it is not 
lost because the goods arrive in a damaged condition, unless the 
damage is so great that their nature has been altered (s). If the 
shipowner delivers only part of the goods shipped, he is entitled 
to freight pro rata (t) ; if he delivers the goods at a place short 
of their destination he may, under an express or inferred agree- 
ment with their owner, be entitled to freight pro rata 
itineris (tz) ; but such an agreement will be mferred only when 
there is ‘‘ a voluntary acceptance of the goods by their owner at 
an intermediate port in such a mode as to raise a fair inference 
that the further carriage of the goods is intentionally dispensed 
with” (a). 

In some cases freight is made payable before delivery of the 
goods. Such freight is termed advance freight. It is payable 
at the date fixed for payment although the goods have then been 
lost, and it cannot be recovered if the goods are lost subsequently 
to payment (b). 

lAen of shipowner . — ^In addition to his rights of action a ship- 
owner also has, at Common Law, a possessory lien for freight. 
As against the charterer, the lien exists for the freight due under 


(o) Ante, p. 623. 

(p) In a bill of lading there la usually, as in the form in the text, a clause 
making delivery conditional upon payment of freight by the consignee or his 
assigns. A charterparty frequently contains a cesser clause, by which the 
liability of the charterer for freight terminates when the cargo is loaded, the 
shipowner thereafter relying upon his lien : see infra, 

iq) Dakm v. Oaley, 15 C. B. (n.s.), at pp. 664, 665 ; 33 L. J. G. F. 115. 

(r) Qalam (The), Cargo ex, Brow. & Lush. 167; 33 L. J. Ad. 97. 

(s) Asfar A Co, v. Blundell, [1896] 1 Q. B. 123; 65 L. J. Q. B. 138. 

(t) Dakin v. Osfuey, (ubi supra). 

(u) Id, 

(a) The Sohlomsten, L. li, 1 Ad. & EccL, at p. 297; 36 L. J. Ad. 5; 15 
Ij. T. 393. The rules given in this paragraph do not apply to lump sum 
freight, which is a gross amount paid foi the use of the ship, irrespective of 
the amount of the cargo. 

(h) Byrne v. Schiller, L. B. 6 Ex. 319; 40 L. J. Ex. 177; Smith, Hill A 
Go, V. Pyman, Bell A Co,, [1891] 1 Q. B., at p. 46; 60 L. J. Q. B. 127; see 
also Oriental S.S. Co, v. Tylor, [1893] 2 Q, B. foS; 63 L. J. Q. B. 128. 
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the charterparty ; but as against other persons it esdsts only for 
the freight due under the bill of lading, except in so far as some 
contrary stipulation is expressed in the bill of lading (c). This 
lien exists over all goods coming to the same consignee on the 
same voyage for the freight due on all or any part of the* 
goods (d). It exists only where the agreed time of payment is 
contemporaneous with the time of ddivery of the goods (e); it 
does not, therefore, exist for frdght payable after delivery (/). 
The Uen may be waived, as, e.g., by the acceptance of a biU of 
exchange lor the freight, in which case the lien is lost while the 
bill is outstanding (g). And, since it depends upon possession, 
it is lost by parting with the possession of the goods. But a 
delivery of part oi the goods does not prevent the lien from 
attaching to the remainder in respect of the whole freight (h). 

A shipowner has also at Common Law a possessory lien for 
general average contributions (i)> 

And, by express agreement, a right of lien may also exist in 
respect of other charges, such as dead freight (ft) or demurrage (1). 

By ss. 492-501 of the Merchant Shipping Act, 1894, if the 
owner of goods imported from foreign parts fails to land or take 
delivery of them at the time agreed, or, if no time is agreed, 
within seventy-two hours (exclusive of a Sunday or holiday) 
from the time of the report of the ship at the Custom House, the 
shipowner may land or unship the goods and place them at the 
wharf or warehouse named in the charterparty or bill of lading, 
or if no such place is named, at some wharf or warehouse in 
which goods of the like nature are usually placed. And in such 
a case the shipowner may, by giving written notice to the person 
in whose custody the goods are placed, retain his lien for frdght, 
and, subject to certain spedded conditions, that person may, 
and, if required by the shipowner, shall, if the lien is not dis- 
charged at the end of ninety days (or, if tine goods are perishable, 

(c) Peanmi v. Ooschen, 17 C. B. (h.s.) 862; 88 L. J. C. P. 266; Prv v. 

MereanUU Bank, L. B. 1 C. P. 689 ; 85 L. J. C. P. 806; Turner T. SaH 

Ooolam Mahomed Axam, [1904] A. C. 826 ; 74 L. 7. P. 0. 17. 

(d) Sodergren v. Flight, cited in Haneon v. Meyer, 6 East, at p. 622 ; 8 
B. B. 672. 

(s) All son V. Bristol Marine Insuranee Co., 1 App. Cas., at p. 225. 

(f) Foster v. Colby, 8 H. A N. 705; 28 L. 7. Ex. 81. 

(g) Tamvaeo v. Smyson, L. B. 1 C. P. 868 ; 86 L. 7. C. P. 196. 

(h) Bernal v. Pun, 1 G-ale 17. 

(t) Ante, p. 666; see Huih v. Lamport, 16 Q. B. D. 785; 56 Ij. 7. Q. B. 
fl89* 

(k) McLean v. Fleming,^ L. B. 2 H. L. (Sc.) 128. 

(Z) See, e.g., BederiaktieseUkahet Superior v. Dewar it Wehh, [1909] 2 
K. B. 998 ; 78 L. J. E. B. 100. Here the lien was for all freight, demurrage 
and all other charges whatsoever 
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at such earlier period as he thinks fit), sell by public auction 
sufficient of the goods to satisfy the customs dues, expenses and 
freight. 

^ Sub-section 4. — Liabilities of the Shipowner as Carrier 

Apart from any express stipulation or statutory provision, a 
shipowner who is a common carrier is liable in tort for all loss or 
damage occasioned to the goods in transit, except such as arises 
from the act of God or the King’s enemies, or the inherent defects 
of the goods themselves (m), or from their having been made 
the subject of a general average sacrifice (n). It is not settled 
whether a shipowner who is not a common carrier has, in the 
absence of any contrary stipulation, the same liability as a 
common carrier or whether he is only liable as a bailee for his 
own default or negligence (o). 

Charterparties and bills of lading represent the efforts of many 
generations of shipowners to free themselves from liability by 
special contracts. At first the exceptions were few, but gradually 
addition after addition was made until the shipowner was pro- 
tected against almost every conceivable risk and in some cases 
even against his own negligence or that of his servants or agents. 

With regard, however, to the exceptions, the following points 
must be noted : In the first place, neither the Common Law 
exceptions nor any express exceptions or stipulations in the 
charterparty or bill of lading will excuse the shipowner if he or 
his servants could by reasonable care have avoided the operation 
of the excepted peril or lessened its effects unless there is also a 
stipulation exempting him from the negligence of his servants (p). 
In the second place, subject to any plain and express stipulation 
to the contrary (g), the benefit of any exception or stipulation 
may be qualified or lost by the operation of certain undertakings 


(m) Ante, p. 601. 

(n) Ante, p. 566. 

(o) See Liver Alkali Co. v. Johnson, L. B. 7 Ex. 267 ; 9 Ex. 338 ; 48 L. J. 
Ex. 216 (discussed in Watkins v. GotUll, [1916] 1 K. B. 10; 85 L. J. K. B. 
287); Nugent v. Srr^Hh, 1 C. P. D. 19, 243; 45 L. J. C. P. 697; The Xantho, 
12 App. Gas., at p. olO; 56 L. J. Ad. 146; Hamilton v. Pandorf, 12 App. Gas., 
at p. 626; 67 L. J. Q. B. 24. 

(p) Notara v. Henderson, L, R. 7 Q. B, 226; 41 L. J. Q. B. 168; The 
Xantho, 12 App. Gas. 603; 66 L. J. Ad. 146; Re Polemis and Furness, Withy 
S Co., [1921] 3 K. B., at p. 676; 90 L. J. K. B. 1358; Paterson Steamships, 
Ltd. V. Canadian, etc.. Wheat Producers, [1934] A. G., at p. 645; 103 L. J. 
P. G. 166. 

(q) See Nelson Line, Ltd. v. James Nedson d Sons, Ltd., [1908] A. G. 16: 
77 L. J. K. B. 82; I/. <0 N. W. Ry. v. Neilson, [1922] 2 A. C., at p. 266; 91 
L. J. K. B. 680. 
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that, in the absence of any express stipulation to the contrary, 
are implied in every contract for the carriage of goods by sea. 

These implied undertakings are (i) that the ship is seaworthy ; 
(ii) that it shall commence and carry out the voyage with reason- 
able dispatch, and (iii) that it shall not deviate unjustifiably. 

The implied undertaking of seaworthiness before the com- 
mencement of the carrying voyage, and at the time of receiving 
the cargo, has already been noted (r). 

After the commencement of the voyage or the loading of the 
goods (s) a breach of this implied warranty of seaworthiness does 
not put an end to the contract of affreightment (t), but, if unsea- 
worthiness is the cause of any loss or damage, prevents the 
carrier from relying on any exception limiting his liability unless 
the exceptions are so worded as clearly to exclude or vary the 
implied warranty of seaworthiness (tt). 

Delay in arriving at the port of loading has already been 
mentioned (a). Any unjustifiable delay in the prosecution of the 
voyage will put an end to the contract if it is so great as to 
frustrate the commercial object of the voyage, otherwise it will 
give rise to a claim for damages (&) unless the delay is due to 
excepted perils (c). 

Subject to the terms of the charterparty or bill of lading (d), 
and apart from the provisions of the Carriage of Goods by Sea 
Act, 1924 (a), deviation is permissible only to avoid imminent 
danger to the ship or cargo or for the purpose of saving life (/). 
But in such cases deviation may be justifiable even though the 


(r) AnUf p. 617. As to its modification by the Carriage of Goods by Sea 
Act, 1924, see post, p. 630. 

(«) M^Fadden v. Blue Star Line, [1906] 1 K. B. 697 j 74 L. J. K. B. 423; 
Reed d Co, v. Page, Son d East, [1927] 1 K. B. 473 ; 96 L. J. K. B. 390, 

(i) Kish V. Taylor, [1912] A. 0. 604; 81 L. J. K. B. 1027. 

(u) ^ilantie Shipping, etc. v. Dreyfus, [1922] 2 A. C., at p. 260 ; 91 L. J. 
K. B. 618; The Chrstel Vinnen, [1924] P.. at pp. 212, 213; 93 L. J. P. 138; 
Elder, Dempster Co. v. Paterson, Zochonis Co., [1924] A. C., at pp. 548, 549; 
93 L. J. !K. B. 625. Underlying the who^e contract of affreightment there 
is an implied condition upon the operations of the nsnal esiccptions from 
liability — ^namely, that the shipowners shall have provided a seaworthy ship ” ; 
[1922] 2 A. 0., at p. 260. 

(a) Ante, p. 617. • 

(h) Bank Line, Ltd. v. Arthur Gapel d Co., [1919] A. C., at pp. 457, 458; 
88 L. J. K. B, 211; see also Brandt v. Liverpool, etc., Naoigation Co., [1924] 
2K. B. 576; 93 L. J. K. B. 646. 

(c) Barker v. M' Andrew, 18 C. B. (n.S.) 759; 34 L. J. C. P. 191; 144 B. R. 
657. 

(d) See Frenkel v. MacAndrews d Co., [1929] A. C. 545; 98 L. J. £. B. 389. 

(e) Id., Art. IV (4), post, p. 632. 

(/) Scaramanga v. Stamp, 5 C. P. D. 295; 49 L. J. C. P. 674; Foscolo 
Mango d Co. v. Stag Line, Ltd., [1932] A. C. 328; 101 L. J. E. B. 165. 
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necessity for it 'was catised by onseaworthiness (g). Unjustifiable 
deviation puts an end to the contract (h). 

Where the contract is thus put an end to, the carrier is 
deprived of the benefit of any special conditions and esceptions 
limiting his liability, and is remitted to whatever rights he would 
have at Common Law independently of the special contract; 
thus, if he is a common carrier, he is liable unless he can show 
that the loss or damage is due to one of the Common Law 
exceptions and that it would have happened although there had 
been no deviation (i). 

The implied undertakings hy a shipper not to ship dangerous 
goods 'without notice applies to carriage by sea as well as to 
carriage by land (k). By the Merchant Shipping Act, 1894 (1)> 
penalties are imposed upon anyone who sends by any vessdi, or 
who, not being ^e master or o-wner of the vessd, carries thereon 
any dangerous goods (as defined by the Act) -without marking 
their nature on the package and giving written notice of their 
nature and of the name and address of 'the sender to the master 
or owner of 'the ship, and also upon anyone who sends or carries 
such goods under a false description or who falsely describes the 
sender or carrier thereof. The master or o'wner of any vessd 
may refuse to take on board any package which he suspects to 
contain dangerous goods, and may require it to be opened, and 
any dangerous goods which have been sent or brought aboard any 
vessel without being so marked or without notice of their nature 
may be thrown overboard by the master or declared forfeited 
and disposed of by any Court ha-ving Admiralty jurisdiction. 

Statutory llmltatlonB of liability.— By s. 502 of the Merchant 
Shipping Act, 1894, the owner of a British sea-going ship 
(induding by s. 71 of the Merchant Shipping Act, 1906, any 
cliarterer to whom the ship is demised) is not liable at all for any 
loss of or damage to goods happening without his actual fault or 
prmty (m) in the following cases : — 

(a) Kish V. Taylor (ubi supra). 

(h) S( e cases cited in the next note. 

(i) Joseph Th(A'ley, Ltd. v. Orchs 8.8. Co., [1907] 1 K. B., at p. 669 ; 76 
L. T. K. B. 596; Morrison v, Shaw, Saoill rf Co., 85 L. J. K. B. 724; affirmed, 
[■>9161 2 X. B. 783; Gunard S.S. Co. v. Buerger, [1927] A. 0. 1; 96 L. J. K. B. 
18. As to frustration of the contract as a result of eTents not witMn the control 
of >v' fqrrier, see pp. 207 , 208. 

ih) See ante, p. 698. (I) Ss. 446-460. 

(m^ MTiere the shipowner is a corporation the fault or privity must be that 
‘ nf (he person who is really the directing mind and wi"*! of the corporation ” ; 
Lrrtnnrd's Carrying Co., Ltd. v. Asiatic Petroleum Co., Ltd., [1916] A. C., 
HT p 713: 84 L. J. K. B. 1281. 




C0NtB4CrS OF AFFBEIOHTMENT 


629 


i. Where goods, merchandise, or other things whatsoever (n) 
taken in or put on board his ship are lost or damaged by 
fire on board the ship (o). 

ii. Where gold, silver, diamonds, watches, jewels or precious 
stones are taken in or put or board his ship (p), the true 
nature and value of wUch have not at the time of ship- 
ment been declared by the owner or shipper thereof to 
the owner or master of the ship in the bills of lading, or 
otherwise in writing, are lost or damaged by reason of any 
robbery, embezzlem^t, or making away with. 

This section protects the shipowner or charterer even where 
the fire was caused by unseaworthiness (q). 

By the same Acts (r), where, without the actual fault or 
privity of the owner or charterer of any ship, British or foreign — 

(a) loss of life or personal injury is caused to a person carried 
(m the ship ; 

(b) damage or loss is caused to goods, etc., carried on the 
ship; 

(c) loss of life or personal injury is caused to a person carried 
in another vessel by the improper navigation of the ship ; 

. (d) damage or loss is caused by the improper navigation of 

the ship to any other vessel, or to goods on any olher 
vessel, or, by s. 1 of the Merchant Shipping Act, 1900, 
to property or rights of any kind, whether on land or 
water by improper navigation or management of the ship. 
“ Management ” of the ship will include any negligent 
act of the shipown^’s savants which is carried out in 
furtherance of the cargo carrying adventiue and which 
endangers the safety of the sUp herself (s) : it will also 
include management of appliances fitted to the ship (t). 
the amount of liability is limited as follows : — 

i. In respect of loss of life or personal injury, either a'one 
or together, with loss oi, as damage to, vessels, goods, etc., 

(n) These words include passengerB* luggage : The Stella, [19001 P. 161 ; 69 
L. J. P. 71. 

(o) “ Fire ” indndes smoke, and a’so water need in pntliing out fire : fh' 
Diamond, [1906] P. 983; 76 L. J. P. 90. 

(p) E.g., a gold watch, dgar cotter, and sovereign purse containing £5, 
stolen from a passenger's cabin : Smitton v. Orient Steam Navigation Co., 96 
L. T. 848. 

(a) Tempus Shipping Co. v. Louie Dreufu* A Co., [1981] 1 E. E. 196; 99 
Ii. ^ E. B. 658; aMnned in H. L., [1981] W. N. 188. 

(r) Act of 1894, s. 508; Act of 1906, s. 71. 

(«) The Teal (1949), 83 LI. L. B^. 414. 

(t) The Athelvietor, 176 L. T. 256 ; 78 LL L. Bep. 539. 
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to an aggregate amount not exceeding £15 per ton of his 
ship’s tonnage. 

ii. In respect of loss of or damage to vessels, goods, etc., 
whether or not there be in addition loss of life or persontd 
injury, an aggregate amoimt not exceeding £8 per ton (u). 

These provisions may, however, be excluded by an express 
contrary stipulation (a). 

The GaBriage of Goods by Sea Aot, 1924. — ^By this Act the 
power of a carrier to exempt himself from liability by conditions 
and stipulations in a bill of lading has, in catain cases, been 
limited, and, in the cases to which the Act applies, his responsi- 
bilities, liabilities, rights and immunities have been definitely 
fixed. 

The Act and Rules in the Schedule apply only to the carriage 
of goods by sea in ships carrying goods from any port in Great 
Britain or Northern Ireland to any other port, whether in or 
outside Great Britain or Northern Ireland [s. 1]. 

They apply only to contracts of carriage covered by a biU of 
lading or any similar document of title in so far as such document 
relates to the carriage of goods by sea [Schedule, Art. I (b)]. 
They do not therefore apply to charterparties, but they apply to 
a bill of lading issued under a charterparty from the moment at 
which such bill of lading regulates the relations between a carriw 
and a holder of the same (b) [Schedule, Art. I (b), Art. V\. 

Every bill of lading issued in Great Britain or Northern 
Ireland which contains or is evidence of any contract to which 
the Rules apply must contain an express statement that it is 
to have effect subject to the provisions of the Rules as applied 
by the Act [s. 8]. 

The term “ carriar ” includes the owner or the charterer who 
enters into a contract of carriage with a shipper : the term 
« goods ” includes goods, wares, merchandises, and articles of 
every description, except live animals and cargo which by the 
contract of carriage is stated as being carried on deck and is so 
carried [Art. I (a) (c) (e)]. 

The responsibilities and liabilities of the carrieF are as 
follows : — 

(tt) Where the amount ot .615 per ton is msnfficient to meet a'l claims the 
claimants in respect oi loss oi hie aie entitled m the first mstance to JE7 per Ion 
and then rank equally mth claimants in respect oi hie agamst the remaining 

per ton ; The Vtetona, 13 P D 12S; S7 L. J. Adm. 108 

(a) The Satantta, fl897] A C. 69; 68 L. J. P. 1 (a decision upon a similar 
section of the Merchant Shipping Act Amendment Act, 1863). 

(b) See ante, p. 631. 
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He is bound, before and at the beginning of the voyage, to 
exercise due diligence to 

i. “ Make the ship seaworthy,’* 

ii. Properly man, equip, and supply the ship.” 

iii. Make the holds, refrigerating and cool chambers, and all 
other parts of the ship in which goods are carried, fit anc^ 
safe for their reception, carriage and preservation [Art* 
III (1)]. 

With regard to this rule it must be noted that the obhgation ot 
the shipowner is merely to exercise due diligence to make the ship 
seaworthy; by s. 2 of the Act no absolute undertah%iuj of seauborthi^ 
ness is to be implied in contracts to which the Buies apply. But his 
obligation is not limited to his personal diligence and he is respon- 
sible for lack of diligence on the part of his servants or agents (c). 

He must properly and carefully load, handle, stow, carry, 
keep, care for and discharge the goods carried [Art. Ill (2)]. 

Aiter receiving the goods into his charge he, or his master or 
agent, must issue to the shipper, on demand by him, a bill of 
lading containing prescribed particulars [Art. Ill (8)]. 

Such a bill of lading will be prima facie evidence of the receipt 
by the carrier of the goods as therein described, and the shipper 
will be deemed to have guaranteed to the carrier the accuracy, 
at the time of shipment, of the marks, number, quantity, or 
weight of the goods, and must indemnify the carrier against all 
loss, damages and expenses resulting from any maccuracy 
therein: but the right of the carrier to this indemnity will not 
limit his responsibility under the contract to any person other 
than the shipper [Art. Ill (4) (5)] (d). 

Unless written notice of loss or damage and its general nature 
is given to the carrier or his agent at the port of discharge before 
or at the time of the removal of the goods into the custody of the 
person entitled to delivery imder the contract of carriage, or, if 
the loss or damage be not apparent, within three days, such 
removal will be prima facie evidence of the delivery by the carrier 
of the goods as descril^d in the bill of lading. Written notice is 
not, however, necessary if the state of the goods has at the time 
of their receipt been the subject of joint survey or inspection. In 
any event the carrier wUl he discharged frdm all liahility in 
respect of loss or damage unless action is brought within one year 

(c) Anqhss d Co. v. P. d 0. Steam Navigation Co,, [1927] 2 X. B. 456; 96 
L, J, K. B. 1084. 

(d) By 8. 6 of the Act the provisions of Art. Ill (4) and (5) do not in certain 
circumstances apply, so far as concerns weight, to a “ bulk cargo " — e g., coal, 
timber, grain, etc. 
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after delivery of the goods or the date when the goods should 
have been delivered [Art. Ill (6)]. 

Any clause, covenant or agreement in a contract of carriage 
relieving the carrier from liabUity for loss or damage to or in 
connection with goods arising from negligence, fault or failure 
in the duties and obligations imposed by this Article or lessening 
such liabUity otherwise than as provided in the Bides is nuU and 
void [Art. Ill (8)]. 

ITlie El^ts and Immonlties of the oai!iie]> are as follows : — 

He is not liable fcur loss or damage resulting from unseaworthi- 
ness unless caused by want of due diligence on his part to comply 
with the requirements of Article III (1), but whenever loss or 
damage has resulted hrom unseaworthiness, the burden of proving 
the exercise of due diligence will be upon him [Art. IV (1)]. 

He is not responsible for loss or damage resulting from (a) 
Act, neglect or default of the master, pilot or servants in the 
navigation or management (e) of the ship : (b) Fixe, unless caused 
by his actual fault or privity : (c) Perils, dangers and accidents 
of the sea or other navigable waters : (d) Act of God : (e) Act of 
war : (f) Act of public enemies : (g) Arrest or restraint of princes, 
rulers or people, or seizure under legal process : (h) Quarantine 
restrictions : (i) Act or omission of the shipper or owner of the 
goods or his agent : (j) Strikes or lock-outs or stoppage or 
restraint of labour : (k) Riots and civil commotions : (1) Saving 
or attempting to save life or property at sea: (m) Wastage or 
any other loss or damage arising from inheient vice of the goods : 
(n) InsufBlciency of packing : (o) Insufficiency or inadequacy of 
marks : (p) Latent defects not discoverable by due diligence : 
(q) Any other cause arising without the actual fault or privity of 
the carrier or without the fault or neglect of his servants or 
agents, the burden of proof being, however, upon him to show 
that no such fault, privity, or neglect contributed to the loss or 
damages [Art. IV (2)]. 

Moreover, any deviation in saving or attempting to save life 
or property at sea, or any reasonable deviation (/), shall not be 
deemed to be ai\ infringement or breach of the rules or of the 


(«) Le., the management oi the ship itself as a navigable object, as distinct 
from its management m relation to the carriage of cargo, e.g., m relation to 
stowage see Oosse Millard v Canadian, etc,. Marine, [19291 A. 0. 228; 98 
L J K B 181 

(/) Foi definitions of reasonable deviation, see Foscolo Mango d Co., Ltd. v. 
Stag Line, Ltd., [1931] 2 K B. 48; affirmed, [1982] A. C. 328; lOl L. J. K. B. 
165 
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contract of carriage and the carrier vnll not be liable tor any loss 
or damage resulting therefrom [Art. IV (4)]. 

The liability of the carrier for loss or damage to goods is 
limited to £100 per package or unit (or such higher sum as may 
be agreed between him and the shipper) unless the nature and 
value of the goods have been declared by the shipper before ship- • 
ment and inserted in the bill of lading, m which case the dedara^ 
tion in the bill of lading will be prvma fade evidence but not 
trading or conclusive agmnst the carrier. 

In no event, however, will the carrier be responsible for loss 
m damage to goods if their nature or value has been knowingly 
misstated by the shipper ia the bill of lading [Art. J7 (5)]. 

Goods of an inflammable, explosive or dangerous nature, to 
the shipment whereof the carrier has not consented with know- 
ledge of their character, may at any time be traded, destroyed, 
or rendered innocuous by the carrier without compensation, and 
the shipper of such goods will be liable for all damages rad 
expenses directly or indirectly arising from such shipment. And 
if ray such goods shipped with such knowledge become a danger 
to the ship or cargo they may similarly be landed, destroyed, 
etc., without liability on the part of the carrier, except to general 
average, if any [Art. TV (6)]. 

By Article V a carrier may surrender in whole or in part all 
or ray of his rights or immunities or may increase ray of his 
responsibilities and liabilities under the Buies, provided that such 
surrender or increase is embodied in the bill of lading. 

By Article VHI nothing in the Buies is to affect the rights and 
obligations of the carrier under any statute in fence relating to 
the limitation of the liability of owners of sea-going vessels. 

By s. 6 (1) of the Act nothing in the Act shall affect the 
operation of ss. 446-450, 502 rad 508 of the Merchant Shipping 
Act, 1864, as amended by ray subsequent enactment, or the 
(peratira of ray other enactment for the time being in force 
luniting the liability of the owners of sea-going vessels (g). 

Special Conditions. By s. 4 of the Act and Article VI of the 
Bides it is provided that — • 

i. In relation to the carriage of goods by sea by ships carrying 
goods from any port in Great Britain or Northern Ireland 
to any other port m Great Britaia or Northern Irdand 
or to a port in the Irish Free State (h), rad 


(0) See ante, pp. €28, 626. 


(h) Sectum 4. 
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ii- In other cases, in regard to “ any particular goods ”, that 
is to say not in regard to ordinary commercial shipments 
made in the ordinary course of trade, but only to other 
shipments where the character or condition of the property 
to be carried or the circumstances, terms and conditions 
under which the carriage is to be performed, are such as 
reasonably to justify a special agreement ” (i)— 
a carrier and a shipper may enter into an agreement in any terms 
as to the responsibilities, liabilities, rights and immunites of the 
carrier, or his obligation as to seaworthiness so far as this stipulsb- 
tion is not contrary to public policy, or the care or diligence of 
his servants or agents with regard to the loading, handling, 
stowage, carriage, custody, care and discharge of the goods, 
provided that no bill of lading is issued and that the terms agreed 
upon are embodied in a receipt which shall he a non^gotiable 
document and shall be marked as such. 

Duties and powers of master during voyage.— The conduct of 
the ship during the voyage is in the hands of the master, who 
has implied authority as agent for the owner and the charterer 
to do whatever is necessary for the proper carrying out of the 
contract (ft), or usual and necessary for the use and enjoyment 
of the ship ” (I). The master is also a bailee of the goods and 
bound to take reasonable care of them and reasonable measures 
for their preservation (m). 

In certain circumstances, moreover, the master, as an agent 
of necessity for either the shipowner or cargo-owner, may take 
extraordinary steps, such as selling the cargo, or raising money 
by bottomry (n) on the ship, freight and cargo or the cargo 


(i) Ari. VI. 

(k) The Turgot, 11 P. 1). 21; 54 L. T. 276; Morgan v. Castlegate 8.S. Co., 
[1893] A. C. 88; 62 L. J. P. C. 17. 

(l) Grant v. Norway, 10 0. B., at p. 687 ; 20 L. J. C. P. 93. 

(w) Notara v, Henderson, L. K. 7 Q. B. 226; 41 L. J. Q. B. 168. 

(n) A bottomry contract is an agreement whereby the sMp (with or without 
the freight or cargo), or the cargo alone (in which case the contract is sometimes 
called respondentia) is hypothecated as a security for the payment, in the event 
only of the safe arrival of the ship at her destination, of money advanced for the 
necessities of the ship to enabld it to proceed upon its voyage (The Atlas, 2 
Hag. Adm, 63). It is essential to a bottomry contract that there should be a 
maritime risk — i.e., that the money should be repayable only if the ship or 
cargo arrives safely at its destination and that it should not be an advance 
upon the personal credit of the shipowner, master or cargo-owner (Stainhank 
V. Shepard, 13 C. B. 418; 22 L. J. Ex. 341; The Heinrich Bjorn, 10 P. D. 44; 
11 App. Cas. 270; 65 L. J. Adm. 80). Baising money on bottomry is never 
justifiable if the master can obtain money upon his personal credit or the 
credit of the owner: Heathorn v. Darling, 1 Moore P. C. 6; Soares v. Rahn, 
3 P. C. 11. 
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alone (o), or pledging the credit of the owner for necessaries (p). 
But to justify any such step, he must show (i) that it was neces- 
sary, and (ii) that it was impossible for bim to communicate with 
the shipowner or cargo-owner, as the case may be, or agent for 
either, or that, having communicated, he received no instimo- 
tions (q). The rule that the authority of the master to take such 
steps is based upon necessity is more stringent as regards the 
cargo-owner than the shipowner, for the master does not take 
goods on board as agent for the former, and is not his agent at 
aU unless an ovoruling necessity arises dmring the voyage (r). 
And even in such a case, the foimdation of the master’s authority 
is the prospect that the course which he adopts will be most 
beneficial to the cargo (s). 

Who can sue and be sned tor faUnra to oairy safely. — ^In an 
action of contract, the parties to the contract are the persons to 
sue at be sued, but by s. 1 of the Bills of Lading Act, 1855, a 
consignee or indorsee to whom the property has passed has &e 
same rights of action as if the contract had been made with him- 
self (t). In tort, any person who is or was in possession of the 
goods can be sued by any person with any proprietary right in 
the goods (u). 


(o) AOantie Mutual Ituuranee Co. v. Huth, 16 Ob. D. 474. To justify a 
sale of cargo it must be shown that the master could not by any means avail- 
able to him cany the goods, or procure the goods to be carried, to their destina- 
tion as merchantable articles, or could not do so without an expenditure clearly 
exceeding their value alter their arrival at their destination (16 Ch. D., at 
p. 481). 

(p) Gunn V. Roberts, L, B. 9 C. P. 831; 48 L. J. C. P. 228. 

(g) Australasian Steam Navigation Co. v. Morse, Jj. B. 4 P. G. 222 ; 27 
L. T. 867; The Kamak, L. B. 2 P. 0. 606; 88 L. J. Adm. 67. 

(r) The Pontida, 9 P. D., at p. 180; 68 L. J. Adm. 78. 

(«) The Onward, L. B. 4 Ad A Eccl., at p. 67 ; 42 L. J. Adm. 61. Thus the 
act of the master in properly jettisoning cargo is done by him, as the went of 
the cargo-owner, for the benefit of both ship and cargo; Burton V. English, 
12 Q. B. D., at pp. 220, 221; 68 L. J. Q. B. 188. 
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CHAPTER V 

S&LE OF GOODS. PLEDGES AMD MORTGAGES OF CHATTELS 
Section 1. — Sale of Goods 

Tee lav relating to the sale of goods was codified by the Sale of 
Goods Actf 1898. Where, therefore, earlier decisions are dted 
as illustrations, it must be remembered that they are binding 
only in so far as they are consistent with the Act ; it is the statute 
alone which must be looked at and must govern the tights of the 
parties (a). But by a. 61 (2) of the Act it is expressly provided 
that the tides of the Common Law continue to apply where they 
are not inconsistent with the Act. 

By s. 65 it is also expressly provided that ** where any right, 
duty, or liability would arise under a contract of sale, it may be 
n^atived or varied by express agreement or by the course of 
dealing between the parties, or by usage, if the usage be such as 
to bind both parties to the contract ”. 

Thus, in Ooiniai v. Myham, on a sale of meat in Smithfield 
Market evidence was admitted to show that, by the usage of the 
market, no warranty as to its fitness was implied (b). 

By s. 62 of the Act ** goods ** include ** all chattels personal 
other than things in action, and also emblements [industrial 
growing crops] and things attached to or forming part of the 
land which are agreed to be severed before sale or under the 
contract of sale ”. 

The term “ goods ” applies to all choses in possession which 
are the subject of property, except money. But even a current 
coin may be treated as goods if it is sold as a curiosity (c). 

AniTinftTs ferae natwae are not chattels nor the subject of 
property until they are reduced into possession (d). 

A ship is “ goods ” within s. 62 of the Act (e), but British 

(a) Bnatol Tramvays, etc., Co. v. Fiat Motors, Ltd., [1910] 2 K. B., at 
p, 886 : 79 L. J. K. B. 1107. 

(b) 84 L. J. K. B.'SSSS. As to the incoiporation of usage into contracts, see 
aleo pp. 76 , 97. Note that " a stranger to a locality, or trade, or market, 
18 not held to be bound by the custom of such locality, trade, or market because 
he knows the custom, but because he hse elected to enter into transactions in a 
locality, trade, or market wherein all who are not strangers do know and act 
upon such custom ” ; Robinson v, Mollett, L. E. 7 H. L., at p. 818. 

(e) Moss "v. Hancock, [1899] 2 Q. B. Ill; 68 L. J. Q. B. 667. 

(d) R. V. Roe, 11 Cox, at p. 667. 

(e) Behnke v. Bede Shipping Co., [1927] 1 K. B. 649; 96 L. J. K. B. 826 
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ships are governed by provisions of the Machant Shipping Act, 
1894, which in some respects modify the Sale of Goods Act. 

Sdb-sechon 1. — Formation of the Contract 
Contanot of sale [s. 1], 

(1) ** A contract of sale of goods is a contract whereby the 
sdler (i) transfers or (ii) agrees to transfer the property in goods 
to the buyer for a money consideration called the price. 

By s. SSt the term "buyer” means a person who buys or 
agrees to buy goods, and the term “ property ” means the general 
property in goods and not merely a special property. 

** There may be a contract of sale between one part owner 
and another.’* 

(2) “ A contract of sale may be absolute or conditional.” 

But by 3. 61, (4) tbe provisions of the Act relating to contracts 
of sale do not apply to any transaction in the form of a contract 
of sale which is intended to operate by way of mortgage, pledge, 
charge or other security. 

(8) Where, under a contract of sale, the property in goods 
is transferred from the seller to the buyer, the contract is called 
a sale; but where the transfer of the property in the goods is to 
take place at a future time or subject to some condition there- 
after to be fulfilled the contract is called an agreement to sdl.” 

Note that the term " contract of sale ” includes both (i) a 
sale, by which the property actually passes to the buyer, leaving 
the se^r with only the right to recover the price, and (ii) an 
agreement to sell, in which the property in the goods does not 
pass to the buyer, although he may have paid the price. 

(4) **An agreement to sdl becomes a sale when the time 
elapses or the conditions are fulfilled subject to which the 
property in the goods is to be transferred.” 

The question whether a contract for the acquisition by A of 
an article to be made or produced for him by B is a contract for 
the sale of goods or for work and labour is one which has 
frequently caused difficulty. . 

In the case of Robinson v. Graves (/) the defendant employed 
an artist to paint a picture for 250 guineas. The Court of 
Appeal, after reviewing the authorities, held that this was a 
contract for work and labour, the substance of the contract 
being the skill and work of the artist and it being only ancillary 


m ri9861 1 E. B. 679: 104 L. J. E. B. 441. 
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to that contract that the property in some materials '«rould pass 
to the customer. 

In this case the Court of Appeal accepted the rule laid down 
in the case of Clay v. Yates (g), namely, that the test is whether 
the work and labour or the materials constitute the essence of 
%he contract. 

In the case of Lee v. Griffin (h) it was held that a contract 
for the supply of a set of artifid^ teeth was a contract for the 
sale of goods. But even here the ground of decision was that 
“ the substance of the contract was for goods sold and 
delivered the case bearing ** a strong resemblance to that of a 
tailor supplying a coat ”. 

And, in Robinson v. Graves (i) it was pointed out that there 
may be cases where a contract for the supply of a portrait is a 
contract for the sale of a chattel, and the Court refused to express 
any opinion as to the correctness of the decision in Isaacs v. 
Hardy (k), in which it was held that there was a contract for 
the sde of goods where a picture dealer, whose sole object was 
to acquire something which he might sell in his business, engaged 
an artist to paint and deliver to him a picture of a given subject 
at an agreed price. 

Capacity of parties [s. 2]. — Capacity to buy and sell is regu- 
lated by the general law concerning capacity to contract, and to 
transfer and acquire property (Z). 

Formalities of the contract [s. 8]. — Subject to the provisions 
of the Act and of any other statute, “ a contract of sale may be 
made in writing (either with or without seal), or by word of 
mouth, or partly in writing and partly by word of mouth or may 
be implied from the conduct of the parties ”. 

Nothing in this section, however, affects the law relating to 
corporations. 

When xmiting is required — 

A. Where a contract for the sale of goods is not to be per- 
formed within one year from the making thereof, it is governed 
by s. 4 of the Statute of Frauds (m). 

(g) 1 H. & N. 73; 26 L. J. Bx. 237, 

(h) 1 B. & S. 272; 30 L. J. Q. B. 262. 

(i) Uhl supra. 

(k) Cab. & El. 287. 

(l) As to inlants, lunatics and persons incapacitated by drink, see ante. 
Chap. 3. 

(m) Presfed Mine) s' Gas Co. v. Garner, [1911] 1 K. B. 425; 80 L. J. K. B. 
819. 
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B. A contract for the sale of goods of the vtdue (not price) of 
ten pounds or upwards is also governed by s. i of the Sale of 
Goods Act, and is not “ enforceable by action unless the buyer 
shall accept part of the goods so sold and actually receive the 
same, or give something in earnest to bind the contract, or in ^ 
part payment, or unless some note or memorandum in writing 
of the contract be made and signed by the party to be charged, 
or his agent in that behalf ” (n). ** The provisions of this 

section apply to every such contract, notwithstanding that the 
goods may be intended to be ddivered at some future time, or 
may not at the time of such contract be actudUy made, procured, 
or provided, or fit or ready for delivery, or some act may be 
requisite for the malriTi g or completing thereof or rendering the 
same fit for delivery ” (o). 

“ There is an acceptance of goods within the meaning of this 
section when the buyer does any act in relation to the goods 
which recognises a pre-eonsting contract of sale, whether there be 
an acceptance in performance of the contract or not** (p). 

The word “ acceptance ** is used in the Act in two senses, 
t.e., (i) an acceptance in performance of the contract [s. 86, 
post, p. 667] and (ii) an acceptance in recognition of the 
contract. ‘*If there is acceptance within the meaning of the 
later section, the requirements of s. 4 have been complied with, 
but if there is no acceptance within s. 85 there may still be acts 
amounting to on acceptance within the meaning of s. 4 (8) which 
will render a verbal contract enforceable ’* (q). 

There may be accordingly an acceptance which is sufficient to 
make a verbal contract that is enforceable by action, but which 
does not prevent the buyer, when sued, from setting up that he 
had a right to reject the goods as not being in accordance with 
the contract. 

Thus, in the case of Abhott & Co. v. Wolsey (r), hay sold 
under a verbal contract was sent by barge to the defendant’s 
wharf. The defendant went on board the barge, took a sample 
of the hay, and, after examining it, said : “ The hay is not to 


(n) S. 4 (1). A special arrangement with r^ard to delivery of the goods, 
altering the position which would have existed in the absence of any arrange- 
ment, is a term of the contract which should be included in the note or 
memorandum; Walford v. Nann, [1948] 2 K. B. 176; [1948] L. J. B. 1649. 

(O) S. 4 (2). 

(P) S. 4 (8). 

(«) Re a Debtor, [1939] Ch. 225; 108 L. J. Ch. 188. 

(f) [1896] 2 Q. B. 97 ; M L. J, Q. B. 687. A similar case before the Act is 
that of Page v. Morgan, 16 Q. B. D. 228 ; 64 L. J. Q. B. 484; but in the later 
case the Court was careful to point out that the law is now to be found in the 
Act itself, and not in cases decided before the Act. 
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my sample, and I shall not have it It was hdd by the Court 
of Appeal that the act of taking the sample, as explained by the 
words which accompanied it, was evidence upon which it might 
properly be found that the sample was taken to be compared 
with a former sample given in connection with a contract for 
the sale of hay, and, therefore, that the act of taking it was a 
recognition of an existing contract for the sale of the hay. 

Acceptance may precede, be contemporaneous with, or follow 
the receipt (a). 

The section applies to a mngle contract for several artides if 
their total value is ten pounds or more (t). 

The rules rdating to the requisite note or memorandum in 
writing have already been discussed (u). 

Earnest is quite distinct from part payment, being a coin or 
something of value, such as a ring, given by a buyer to a seller, 
not on account but irrespective of the price and accepted by the 
seller to mark the final assent of both parties to the contract (a?)* 

Part payment, on the other hand, is a payment of part of the 
price, and to satisfy the statute there must be an actual payment 
by the buyer of part of the price and it must also be accepted 
or in some way acknowledged by the seller so as to constitute a 
recognition by the seller that there is a contract (y). Thus, 
there is no part payment 

(i) where by an express term of the contract of sale itself, 
money previously owing by the seller to the buyer is to 
be retained on account of the price of the goods sold (a) ; 

(ii) where a deposit is received by brokers as stakeholders 

and no directions with regard to it have been given by 
the vendors (a); 

(iii) where a cheque is sent to the vendor and immediately 
returned by him on the ground that there is no con- 
tract (b). But there is a part payment within the section 
where the vendors keep a cheque sent by the purchaser 


($) Cusak V. Robinson, 1 B. & S. 299; 30 L. J. Q. B. 261. 
it) Baldey v. Parker, 2 B. & 0. 87. 

(u) Ante, p. 52. 

(ss) See Goodall v. Skelton, 2 H. BL 316; 3 K. E. 479; Farr, Smith A Co. v. 
Messers, Ltd., [192Q] 1 K. B., at p. 409; 97 L. J. Z. B. 126; and as to the 
history of earnest, Howe v. Smith, 27 Ch. D., at p. 101; 63 L. J. Ch. 1066. 
The sending by a purchaser of bags to contain the goods bought does not amount 
to giving earnest ; Sumner v. Browne, 26 T. L. E. 476. 

iy) Behnke v. Bede Shipping Co., [1927] 1 Z. B., at p. 669. 

(z) Norton v. Davison, [1899] 1 Q. B. 401; 68 L. J. Q. B. 265, following 
Walker v. Nussey, 16 M. & W. 302; 16 L. J. Bx. 120. As to payment by a 
bill of exchange or cheque, see ante, p. 216. 

(a) Behnke v. Bede Shipping Co. (supra). 

(h) Davis v. Phillips, Mills d Co., M T. L. E. 1. 
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while they are trying to induce him to vary the terms 
of the contract and return it upon his refusal to do so (c). 

The only effect of non-compliance with the conditions of s. 4 
is that the contract is “ imenforceable by action The contrsuit 
itself is good, and all the legal consequences of a valid contrsuit , 
follow; so that, if the contract is for the sale of specific goods, 
the property in the goods passes to the buyer. The seller may, 
therefore, call upon the buyer to pay for the goods, and if he fafis 
to do so, the seller may treat the contract as rescinded, the effect 
of the rescission being to revest the property in the seller (d). 

Subject-matter [s. 5]. 

(1) ** The goods which form the subject of a contract of sale 
may be either existing goods, owned or possessed by the seller, 
or goods to be manufacured or acquired by the seller after the 
making of the contract, in this Act called future goods Eadstr 
ing goods may be either specific goods or unascertained goods. 

By s. ** specific goods *’ are defined as ** goods identified 
and agreed upon at the time a contract of sale is made 

In order that goods may be specific they must be identified 
and not merely identifiable ” (e). Thus — 

In Kvrsell v. Timber Operators, Lid. (f), there was a con- 
tract for the sale of all " merchantable timber ” in a forest, 
defined as “ all tranks and branches of treffl but not young trees 
of less than 6 inches in diameter at a hei^t of 4 feet from the 
ground ”, with a proviso that the timber was to he cut not more 
than 12 inches from the ground. Held, that this was not a 
contract for the sale of specific goods. 

In Be Wait (g), it was held that a contract for the sale of 
GOO tons of wheat, part of a consignment arriving by a particular 
ship, was not a contract for the sale of specific goods. 

Unascertained goods are goods defined only by a description 
applicable to all goods of the same class, e.g., twenty motor 
bicycles which are defined merdy as being of a particular make 
and ty}>e. 

(2) There may be a contract for the sale of goods, the 
acquisition of which by the sdler depends upon a contingency 
which may or may not happen.” 

As a general role any person may sell or offer for sale goods 


(e) Parker v. Oft*p <* Co., [1919] 1 K. B. 481; 88 L. J. K. B. 776. 

(i) Taylor v. Great Eastern By., [1901] 1 E. B. 774 ; 70 L. J. E. B. 499. 

(e) Kursell v. Timber Operators, etc., [1927] 1 E. B. 298, st p. 814; 96 
L. J. E. B. 689. 

(f) Uhi supra. 
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of which he is not the owner, but which he expects or hopes to 
acquire (h). Thus, a person may sell goods which he hopes to 
acquire upon the arrival of a ship. 

Such a contract must, however, be distinguished from the 
mere sale of a chance. Thus a contract for the sale of 
^ “ tomorrow’s catch of fish for £5 ” is a contract for the sale of a 
chance, but a contract for the sale of tomorrow’s catch of fish at 
Is. per pound ” is a contract for the sale of goods. 

(8) ** Where by a contract of sale the seller purports to effect 
a present sale of future goods, the contract operates as an agree- 
ment to sell.” 

In such a case, however, the equitable interest in the goods 
passes to the buyer as soon as the contract is capable of 
performance (i). 

Goods which have perished. 

S. 6. Where there is a contract for the sale of specific goods, 
and the goods without the knowledge of the seller have perished 
at the time when the contract is made, the contract is void.” 

Thus, if A, a dealer in motor bicycles, contracts to sell to B 
a particular motor bicycle, the contract is void if, unknown to 
him, that motor bicycle, had been destroyed by fire when the 
contract was made. But if A, having in stock motor bicycles of 
a particular make, merely contracted to sell B a motor bicycle 
of that make, it would be immaterial that his whole stock had 
been destroyed when the contract was made, and he would be 
bound to procure another motor bicycle in order to supply B. 

This section applies where part of a specific parcel of goods 
does not exist at the time of the contract so that the parties are 
contracting about something which does not exist. Thus it has 
been held to apply where there was a contract for a parcel of 
700 bags of nuts of which 109 bags were not in existence at the 
time of the contract, so that in fact there was not in existence 
any parcel of 700 bags (k). 

S. 7. “ Where there is an agreement to sell specific goods, 
and subsequently the goods, without any fault of the seller or 
buyer, perish before the risk passes to the buyer, the agreement 
is thereby avoided.” 

In a case before the Act (/) it was decided that a contract for 

ih) Ajello V. Worsletj, [1898] 1 Oh., at p. 280; 67 L. J. Ch. 172. 

(t) See Tailby v. Official Receiver, 13 App. Gas., at p. 646; 68 L. J. Q. B. 76. 

(fe) Bairow, Lane & Ballard, Ltd, v. Phthp PhtlUps Co., Ltd., [19291 1 
K. B. 674 ; 98 L. J. K. B. 193. * » l J 

(/) Howell V. Coupland, IQ B. D. 258; 46 L. J. Q. B. 147. 
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the sale of 200 tons of potatoes gto\m on specific land of the 
vendor at £2 10s. a ton was a contract for part of a specific crop 
of potatoes and was therefore subject to the implied condition 
that the seller should be excused if performance became 
impossible through the crop perishing without any fault on his^ 
part. But in Be Wait (m) it was pointed out by Atkin, L.J., 
that this was not a contract for specific ** goods and would 
now be covered either by s. 5 (2) of the Act or by the Common 
Law prindples [as to impossibility of performance (n)] retained 
by s. 61 (2) of the Act (o). 

The price. — “ The price in a contract of sale may be fixed by 
the contract, or may be left to be fixed in manner thereby agreed, 
or may be determined by the course of dealing between the 
parties. — ^Where the price is not so fixed or determined the buyer 
must pay a reasonable price ** [S. 8 (1) (2)]. 

** Where there is an agreement to sell goods on the terms that 
the price is to be fixed by the valuation of a third party, and 
such third party cannot or does not make sudr valuaticm, the 
agreement is avoided; provided that if the goods or any part 
thereof have been delivered to and appropriated by the buyer, he 
must pay a reasonable price therefor. Where such third party 
is prevented from making the valuation by the fault of the seller 
or buyer, the party not in d^ault may maintain an action for 
damages agamst the party in fault** [b. 9 (1) (2)]. 

Conditions and vanantles. — ^A condition is a stipulation ** the 
breach of which may give rise to a right to treat the ccmtract as 
repudiated** [s. 11 (1) (b)]. 

A warranty is ** an agreement with reference to goods which 
are the subject of a contract of sale, but collateral to the main 
purpose of such contract, the breach of which gives rise to a 
claim for damages, but not to a right to reject the goods and 
treat the ccmtract as repudiated ** [s. 62] . 

Both conditions and warranties are terms of the contract, 
creating obligations imder the ccmtract (p), and must be distin- 
guished from representations inducing the csontract (q). 

m 

(m) [1927] 1 Ch., at p. 681. 

(w) Ante, pp. 207-218. 

(o) Ante, p. 686. 

(p) See the judgment of Fletcher Moulton, L.J., in Wallis v. Pratt, [1910] 
2 K, B., at p. 1011. 

(q) Ante, p. 102. This distinction was firmly made as early as 1608 in the 
case of Chanaelor v. Lopus (Gro. Jac. 4), cited with approval by Viscount 
Haldane, L.C., in Heilhut, Symons d Co, v. BuoTcleton, [1918] A. G. 80, at 
p. 88; 82 L. J. E. B. 245. 
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Whether any particular stipulation in a contract of sale is a 
condition or warranty depends in each case on the ccmstruction 
of the contract, and a stipulation may be a condition though 
called a warranty in the contract [s. 11 (1) (h)]. 

, Where the subject-matter of a contract of sale is a specific 
existing chattel, a statement as to some quality possessed by or 
attaching to such chattel is a warranty, and not a condition, 
unless the absence of such quality or the possession of it to a 
smaller extent makes the thing sold different in kind from the 
thing as described in the contract (r). 

This rule does not apply to a case in which goods are sold hf 
description, when their answering to that description is a 
condition of the contract (s). 

But an affirmation made at the time of the sale of a specific 
thing is only a warranty provided it appears on evidence to have 
been so intended, i.e., provided that it appears to have been the 
intention of the party making the affirmation that his affirmation 
should form part of the contract, and should create a contractual 
liability in respect of its accuracy (t). In Goldman v. HUl (u) 
the plaintiff bought at an auction sale a heifer described in the 
catalogue as “ unserved The catalogue and conditions of sale 
provided that the lots were sold with all errors of description 
At the sale the plaintiff asked both the owner of the heifer and 
the auctioneer whether they could confirm this description and 
both replied “ Yes ”, upon which the plaintiff bid for and bought 
the heifer. The heifor was in fact in calf and died as a result of 
carrying a calf when too yoimg. It was held that the answers 
of the owner and auctioneer amounted to an offer of a warranty 
overriding the conditions of sale and accepted by the bid of the 
plaintiff, who was entitled to recover damages. 

A warranty made subsequently to the sale must be supported 
by some new consideration (te). 

A breach of a condition may, but does not necessarily, lead to 
a repudiation of the contract. 

For, in the ffist place, where the contract is subject to any 
condition to be fulfilled by the seller, the buyer may waive the 

(r) Harman v. Knowles i Foster, [1917] 9 E. B., at p. 610; 86 L. J. K. B. 
1490. 

(<) HeHbvt, Symons A Co. v. Buekleton, [1918] A. 0., at p. 61, See also 
post, p. 646. 

(t) Heilhut, Symons A Co. v. Buekleion (ubi supia). 

(u) [1947] K, B. 664 ; 68 T. L. E, 81. 

(w) Boseorla v. Thomas, 3 Q. B. 234; 11 Ii. J. Q. B. 214 
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condition, or may elect to treat its breach merely as a breach of 
warranty [s, 11 (1) (a)]. 

And, secondly, where a contract of sale is not severable (t.e., 
does not amount to two or more distinct and separate contracts 
for distinct goods), and the buyer has accepted the goods or part, 
thereof, or where the contract is for specific goods, the property 
in which has passed to the buyer, the breach of any condition to 
be fulfilled by the seller can be treated only as a breach of 
warranty [s. 11 (1) (o)] (a). 

This rule does not, however, apply whero there has been a 
breach of a 12 (1) (infra). 

Nothing in s. 11 affects the case of any condition or warranty, 
fulfilment of which is excused by law by reason of impossibility 
or otherwise [s. 11 (2)]. 

Stipulations as to time. — ** Unless a different intention appears 
from the terms of the contract, stipulations as to the time of 
payment are not deemed to be of the essence of a contract of sale. 
Whether any other stipulation as to time is of the essence of the 
contract or not depends on the terms of the contract ” [s. 10 (1)]. 

“ In a contract of sale, ‘ month ’ means prima facie calendw 
month” [s. 10 (2)]. 

Implied undertakings as to title, etc. [s. 12 ]. — “ In a contract 
of sale, unless the circumstances of the case are such as to show a 
different intention, there is — 

” (1) An implied condition on the part of the sella that in the 
case of a sale he has a right to sell the goods, and that in 
the case of an agreement to sell he ‘v^ have a right to 
sell the goods at the time when the property is to pass. 

” (2) An implied warranty that the buyer shall have and 
enjoy quiet possession of the goods. 

” (8) An implied warranty tiiat the goods shall be free frmn 
any charge a encumbrance in favour of any third 
party, not declared or known to the buyer before or at 
the time when the contract is made ” (y). 

An instance of a different intention being showp by the circum- 
stances of the case exists where goods of an execution debtor are 
sold by the sheriff, who gives no undertaking as to title (»). 
Another exists in the case of the sale of forfeited pledges by a 


(z) See, however, WailU v. Pratt A Haynes, [1911] A. C. 391; 80 L. J. 
X. B. 10S8: port, p. 659, 

(») S. 12. 

(z) Peto V. Blaydes, 6 Taunt. 667. 
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pawnbroker, who warrants merely that the goods are forfeited 
pledges, and that he is not cognisant of any defect of title (a). 

There can be no sale of goods which the seller has no right 
to sell. Hence a breach of the condition that the seller has a 
right to sell the goods may be treated as a ground for rejecting 
the goods and not merely as a breach of warranty, although the 
buyer, in ignorance of the seller’s want of title, has “ accepted ” 
the goods within the meaning of s. 11 (1) (c), which has no 
application to a breach of this particular condition (&). 

There is a breach by the seller of the condition that he has a 
right to sell where the goods are packed in tins bearing a label or 
brand which is an infringement of the registered trade mark of 
another person who can therefore restrain their sale (c). 

Sale of goods by description [s. 13]. — Where there is a con- 
tract for the sale of goods by description^ there is an implied 
condition that the goods shall correspond with the description; 
and if the sale be by sample, as well as by description, it is not 
sufficient that the bulk of the goods corresponds with the sample 
if the goods do not also correspond with the description.” 

The office of a sample is to show the quality of goods; the 
description indicates their kind (d). If a man buys goods in 
reliance entirely upon the description given by the vendor and 
the description of the goods tendered to him is different in any 
respect, they are not the goods bargained for, and he is not bound 
to take them (e) : and this is so, even though a condition of the 
sale provides that the genuineness or authenticity of the goods is 
not guaranteed (/). But if the goods are of the description 
bargained for, he must take the risk as to their quality, unless 
either (i) the sale is by sample; or (ii) there is some other 
warranty or conditions as to quality; or (iii) they are so 
adulterated or of so poor a quality as not reasonably to answer 
to the description, as, e.g., if a man buys an article as gold which 
consists of gold only to the extent of one carat (g). 

Even when an article which is sold by description is sold 


(a) Morley v. Attenborough, 3 Ex. 500; 18 L. J. Ex. 148. 

(bj Rowland Bival>, [1923J 2 K. B. 500; 92 L. J. K. B. 1011. 

(c) Nihlett V. Confcctioneis\ etc., Co., [1921] 3 K. B. 387; 90 L. J. K. B. 
984. Held, also, by Bankes and Atkin, L.JJ., that there is a breach of the 
implied condition iliat the goods bhall be of merchantable quality (see s. 14 
(2j, post, p. 649), and by Atkin, L.J., that there is a breach of the implied 
wananty that the buyer shall have and enjoy quiet possession of the goods. 

(d) Ntchol V. GodLs, 10 Ex. 191; 23 L. J. Ex. 314. 

(e) See Bower v. Shand, 2 App. Gas., at p. 480 ; 46 L. J. Q. B. 561. 

(/) Nicholson it Venn v. Smith Marriott, 177 L. T. 189. 

(g) See Wiclet v. Schilizzi. 17 C. B., at pp. 624, 625; 25 L. J. C. 1*. 89. 
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with all faults ”, that expression means with all faults con- 
sistently with its being the article described. 

Thus, in Shepherd v. Eaine (h), a ship described as “ copper 
fastened** was sold “with all faults**. The ship not being in 
fact copper fastened, it was held that the vendor was not pro- 
tected by this stipulation, which meant “ with all faults* 
consistently with its being a copper-fastened vessel**. 

So also, in Munro & (Jo., Lid. v. Meyer (i), it was held that 
a clause that goods were to be taken “ with all faults and 
defects; damaged or inferior, if any, at valuation to be arranged 
mutually or by arbitration *’, applied only to goods within the 
contract description and not to goods which were so adulterated 
as not to be marketable under that description. 

*rhere may be a sale by description not only when the pur- 
chaser has not seen the goods (/) but even when he is buying 
something that is displayed before him. A thing is sold by 
description, though it is specific, so long as it is sold, not merely 
as the specific thing but as a thing corresponding to a description, 
e.g., woollen imdergarments, a hot-water bottle, a second-hand 
reaping machine ” (k). 

The rule of caveat emptor [s. 14]. — ^“Subject to the pro- 
visions of the Act and of any other statute (Z), there is no implied 
warranty or condition as to the quality or fliness for any parti- 
cular purpose of goods supplied under a contract of sale, except 
as follows : — 

(1) Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which the 
goods are required, so as to show that the buyer relies on 
the seller^s skill or judgment^ and the goods are of a 
description which it is in the course of the seller’s business 
to supply (whether he be the manufacturer or not), there 
is an implied condition that the goods shall be reasonably 
fit for such purpose, provided that, in the case of a con- 
tract for the sale of a specified article under its patent or 
other trade name, there is no implied condition as to its 
fitness for any particular purpose.^’ 

The first part of this sub-section merely reproduces the com- 
mon law rule that if a man knowingly sells an article for a parti- 
cular purpose there is an implied condition that it is reasonably 

(h) 6 B. & Aid. 240. 

(i) ri930] 2 K. B. 312 ; 99 L. J. K. B. 703. 

(j) Varley v. Wlvipp, [1900] 1 Q. B. 313; 69 L. J. Q. B. 333. 

(fc) Grant v. Australian Knitting Lid., [1936] A. C., at p. 100; 105 

h. J. P. C. 6. 

(I) See post, p. 661. 
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fit for that purpose : if, therefore, goods are ordered for a 
particular purpose which expressly or by implication is made 
known to the vendor such a contract is sufficient to establish that 
the buyer has shown that he relies on the seller’s skill and judg- 
ment (m). 

^ Such a reliance must be affirmatively shown ; the buyer must 
bring home to the mind of the seller that he is relying on him 
in such a way that the seller can be taken to have contracted on 
that footing (n). 

But it is not necessary that the buyer should rely exclusively 
and totally on the seller’s skill and judgment. Thus, even where 
goods are manufactured by the seller in accordance with specifica- 
tions provided by the buyer, there may be reliance on the seller’s 
skill and judgment in the production of something which, being in 
conformity with the specifications, will be fit for the purpose for 
which it is supplied. 

SO; in Cammell, Laird di Co, v. The Mangomese, etc.. Go. (o), 
the respondents contracted to build for the appellants, in accord- 
ance with specifications provided by the appellants, a propeller for 
the purpose of being fitted to and working with a particular engine 
in a particular ship. A propeller made by the respondents conformed 
with the specifications but would not work properly with the 
engine. Reid, (i) that the contract was for the sale of future 
goods within s. 5 (1) of the Sale of Goods Act, (li) that the 
contract disclosed that the propeller was wanted for a particular 
purpose, (iii) that the condition of fitness may be implied even 
where it is only in some respects that the buyer relies on the 
seller’s skill and judgnient, (iv) that the buyers had made known 
to the sellers the purpose for which they required the propeller 
so as to show that they relied on the seller’s skill and judgment 
in the production of a propeller which, in addition to corres- 
ponding with the specifications, should be fit to operate as a 
propeller with the particular engine and ship. 

It is not, however, necessary that the purpose should be 
expressed in the contract; it may be sufficient if the seller is 
informed of the particular purpose (p). 

Nor is there even any “ need to specify in terms the particular 
purpose for which the buyer requires the goods, which is none the 
less the particifiar purpose within the meaning of the section 


(m) Manchester Liners , Lid. v. Rea, Ltd., [1922] 2 A. C. 74: 91 L. J. 
K B. 604. 

(w) Cammell, Laird dr Co. v. Manganese, etc , Co.. [1934] A. C. 402. at 
p. 423; 103 L. J. K. B. 289. 

(o) XJh% supra. 

(p) [1924] A. C., at p. 423; Bristol Tramways, etc., Co. v. Fiat Motors, 
Ltd., [1910] 2 K. B. 831; 79 L. J. K. B. 667. 
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because it is the only purpose fcnr 'which anyone would ordinarily 
want the goods ” (g). Accordingly, on the sale of undergarments 
by a retailer of such goods, there is an im^died condition that 
they are fit to be worn next to the skin (r) ; on a sale by a chemist 
of a hot-water bottle -there is an implied condition that it is flt^ 
for use as such (s) ; on the sale of food which it is in the course of 
the vendor’s business to supply there is an implied condition that 
it is fit for human consumption (t). It has, moreover, been held 
that where goods (e.g., mineral waters) are supplied in bottles, 
the bottles, as well as the contents, must be reasonably fit for the 
purpose for which they are required ; and in such a case it makes 
no difference whether the bottles are sold or merely hired to the 
purchaser, for in either case they are ** supplied under a contract 
of sale ” («). 

As to the pro-dso to this sub-section it must be noted that the 
mere fact that an article is described in the contract by its trade 
name (as, e.g., an X motor car) does not make the sale a sale 
under a trade xiame unless the buyer specifies it under its trade 
name in such a way as to iudicate that he is satisfied that it will 
answer his purpose and is not relying on the skill or judgment of 
the seller : but, if the buyer makes known to the seller his require- 
ments ** 80 as to show that he relies on the seller’s sMU and judg- 
ment ”, the proviso does not apply merely because the article is 
ordered under its trade name (ai). 

It may here be noted that it has been held that, on a contract 
for work done and materials supplied for a particular purpose, 
the same condition of fitness may be implied as upon a sale of 
goods (y). 

(2) “ Where goods are bought by description from a seller who 
deals in goods of that description (whether he be the 
manufacturer or not), there is an implied condition that 
the goods shall be of merchantable quality; provided 
that if the buyer has examined the goods, there shall be 

(q) Grant V. Auttralian Knitting Mills, Ltd., [1986] A. G. 86, at p. 99. 

(r) Id. 

(*) Preist V. Last, [1908] 2 K, B. 148; 72 L. J. K. B. 667. 

(t) See, e.g.. Frost v. Aylesbury Dairy Co., [1906] 1 E. B. 608 ; 74 L. J. 
E. B. 886 (milk containing germs of typhoid lever) ; Chaproniire y. Mason, 21 
T. L. B. 683 (a him containing a stone 'which broke the plaintiS's teeth); 
Jackson y. Watson, [1909] 2 E. B. 193; 78 L. J. E. B. 687 (poisonous tinned 
salmon). 

(u) Geddmg y. Marsh, [1920] 1 E. B. 668 ; 89 L. J. E. B. 626. 

(s) Baldry y. Marshall, [1926] 1 E. B. 260 ; 94 L. J. E. B. 208. 

(y) Myers d Co. y. Brent Cross, ete., Co., [1984] 1 E. B. 46; 108 L. J. 
E. B. 123. 
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no implied condition as regards defects which such 
examination ought to have revealed,”. 

Thus, in the case of Wren v. Holt (s), the defendant kept a 
beerhouse which only sold beer supplied by a particular brewer. 
This was known to the plaintiff, who went there for the purpose 
of getting that beer, and was poisoned by arsenic contained in 
it. The jury found that he did not rely on the skill and judg- 
ment of the seller so as to bring himself within the previous 
sub-section, but that he asked for beer of a particular description. 
It was accordingly held that there was a sale by description, 
and therefore an implied condition (which had become a war- 
ranty ; see s. 11 (1) (c) ) that the beer was of a merchantable 
quality, and that the proviso did not apply, for the defect could 
not be revealed by examination. 

So also, if a purchaser asks for ginger wine of a particular 
brand and is supplied with a bottle which, owing to a defect, 
breaks and injures his hand when he pulls the cork, there is a 
sale by description and a breach of the implied condition (which 
has become a warranty) that the goods are of merchantable 
quality (a). 

By s. 62 of the Act the term “ quality ” includes the state or 
condition of goods. The term merchantable quality ” means 
that the goods are of such quality and in such condition as to be 
saleable under the description mentioned in the contract (6). 
Thus dates are not of merchantable quality when they have 
become submerged in the Thames and so impregnated with sewage 
that they are useless as dates although of value for distillation 
into vinegar (c). So also a propeller is not of merchantable 
quality unless it can be used as a propeller with some vessel ; it 
is immaterial that it can be sold as scrap (d). 

The term merchantable quality ” does not, however, cover 
legal title, nor the legal right to sell, and, if the goods are in 
themselves of merchantable quality, there is no breach of con- 
dition merely because they contain an ingredient which, by reason 
of the local law, renders them unsaleable in the country in which 
the vendors know they are intended to be sold (e). 

It must particularly be noted that the condition that the 
goods shall be of merchantable quality is not excluded when goods 

(a) [1903] 1 K. Br 610; 72 L. J. K. B. 340. 

(fl) Morelh v. FitOi d Gibbons, [1928] 2 K. B, 636; 97 L. J. K. B. 812. 

(b) Bristol Tramways, etc,, Co. v. Fiat Motorfi, Ltd., [1910] 2 K. B., at 
p. 841. 

(c) Asfar d Co. v. Blundell, [1896] 1 Q. B. 123. 

(d) Cammcll, Laird Co. v. Manganese, etc., Co., [1934] A. C., at p. 430. 

(e) Sumner, Permain d Co. v. Webb, [1922] 1 K. B. 65; 91 L. J. K. B. 
228; distinguishing NibleWs Case {ante, p. 646) on the ground that there the 
packing of the goods was part of their “ state ” or “ condition ’* and icndered 
them unsaleable anywhere. 
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are sold under a patent or trade name. So even if a man buys 
a patent article under its patent name, although he cannot com- 
plain because it is not fit for the purpose for which he bought it, 
he can do so, if through defects in its material or worhmanship 
it is not fit for anything (/) as, e.g., if being a propeller, it is not ^ 
fit fca use in any ship (g). 

The proviso to the sub-section does not apply to latent defects 
but only to those which examination ought to have revealed (h). 
For the proviso to apply, it is not sufficient that the buyer should 
have had an opportunity of examining the goods, he must have 
actually examined them. But, if he inspect goods in cases or 
barrels, which he does not take the trouble to have opened, he 
cannot say that he has not examined them (t). 

(8) An implied warranty or condition as to quality or fitness 
for a particular purpose may be annexed by the usage of 
trade (j). 

(4) An express warranty or condition does not negative a 
warranty or condition implied by this Act unless inconisds- 
tent therewith. 

Sale by sample fs. 15]. — (1) A contract of sale is a contract 
for sale by sample where there is a term in the contract, express 
OT implied, to that effect. 

(2) In the case of a contract for sale by sample, there are 
implied conditions (a) that the bulk shall correspond with the 
sample in quality; (b) that the buyer shall have a reasonable 
opportunity of comparing the bulk with the sample ; (c) that the 
goods shall be free from any defect rendering them unmerchant- 
able which would not be apparent on reasonable examination of 
the sample. 

Goods are not in accordance with the sample if they require 
any process, however simple, to turn them into any article which 
will be in accordance with the sample (k). 

Apart from the Sale of Goods Act, warranties are in certain 
cases implied by statute. Thus by s. 17 of the Merchandise 
Marks Act, 1887, it is provided that on the sale or in the contract 
for the sale of any goods to which a trade mark, or mark or 
trade description has been applied, the vendor 'shall be deemed 

(f) See Bristol Tramways Co. v. Fiat Motors, Ltd., [1910] 3 E. B., at p. 
848. 

\g) [1934] A. C., at p. 480. 

(A) Ihid. 

(0 Thomett v. Fehr d Beers, [1919] 1 K. B. 486 ; 88 L. J. K. B. 684. 

0) S. 14 (8). 

(fc) E. d S. Ruben v. Faire Brothers d Co., [1949] 1 K. B. 3.94. 
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to warrant that the mark is a genuine trade mark and not forged 
or falsely applied, or that the trade description is not a false 
trade description within the meaning of the Act, unless the 
contrary is expressed in some writing signed by or on behalf 
of the vendor and delivered at the time of the sale or contract 
to and accepted by the vendee* Various warranties are also 
implied imder the Fertilizers and Feeding Stuffs Act, 1926, and 
the Food and Drugs (Adulteration) Act, 1928 (consolidating the 
Sale of Food and Drugs Acts). 

Excltision of conditions and warranties, — ^In the absence of 
any statutory provision to the contrary, any implied warranty 
or condition may be excluded by express agreement (I). 

But an agreement excluding a warranty does not exclude a 
condition, and for this purpose a condition always remains a 
condition (m). 

Thus, in Wallis v. Fratt ds Haynes (n), A sold to B seed 
described as common En^ish sainfoin*’ on the terms that 
** sellers give no warranty expressed or implied as to growth, 
description or any other matters The seed was in fact giant 
sainfoin, a different seed. The purchasers accepted and resold 
the seed so that they only had the remedies applicable to a breach 
of warranty (see s. 11 (1) (c) ). It was held that, since the 
description was a condition and not a warranty, the sellers were 
not protected by the fact that the terms of the contract excluded 
any warranty. 

And an agreement excluding implied conditions and warranties 
does not exempt a vendor from liability under an express term 
of the contract. 

So, in Andrews v. Singer d? Co., Ltd. (o), the defendants sold 
a car as a new Singer car Held, that this description was 
an express term of the contract and was not affected by a term of 
the contract which excluded all implied ** warranties, conditions 
and liabilities”. 

Sub-section 2. — Effects of the Contract 
Tmnsfer of property as between seller and buyer.— As has been 
already stated, there is a sale only when the property, Le., the 
ownership — of gbods is transferred to the purchaser (p). The 

(0 See, for example, L'Estrange v. F, Graucoh, Ltd., [1934] 2 K. B. 394; 
103 Ii. J. E. B. 780. 

(m) Cammell, Latrd A Co. v. The Manganese, etc., Co., [19841 A. C.. at 

pp 431, 432. * L j , 

(«) [1911] A. 0. 394; 80 L. J. K. B. 1068, 

(0) [1934] IK B. 17: 108 Ij. J. K. B. 90. 

(p) Ante, p. 637. 


S&UE 07 GOODS 


658 


question whether the property has been transferred is often of 
great importance, particularly when the person who has the 
possession of the goods becomes bankrupt, as e.g., where goods 
whidi are the subject of a contract of sale have remained in the 
possession of a vendor who has been paid for them, or where they^ 
have passed into the possession of a purchaser who has not 
paid for them. If in either case the bankrupt has the property 
in the goods, they will vest in his trustee for the benefit of the 
creditors, and the purchaser or vendor will merely rank as a 
creditor : but if the bankrupt has not the property in the goods 
they can, subject to certain exceptions (q), be claimed by the 
owner. 

The following rules as to the transfer of property are laid 
down by the Act ; — 

S. 16. — “ Where there is a contract for the sale of unascer- 
tained goods no property in the goods is transferred to the buyer 
unless and until the goods are ascertained.” 

Accordingly, a purchaser of a given number of bales or barrels 
out of a larger bulk does not acquire the properly in them until 
they have been separated and appropriated to the contract (r). 

Thus, in Laurie v. Dudin <b 8on$ (s), tho defendants vote 
warehousemen, who held 618 quarters of maize belonging to A. 
Two hundred quarters were sold by A. to W. and by W. to the 
plaintiffs, who obtained a delivery order for the maize and lodged 
it with the defendants. Held, that the mere giving of 
delivery order did not pass the property in the 200 quarters of 
maize, which remained unascertained until separated from the 
bulk. 


S. 17. — Where there is a contract for the sale of specifie or 
ascertained goods the property in them is transferred to the buyer 
at such time as the parties to the contract intend it to be trans- 
ferred. For the purpose of ascertaining the intention of the 
parties, regard shall be had to the terms of the contract, the 
conduct of the parties, and the circumstances of the case ” (t). 

S. 18. — Unless a di^ event intention appears (u), the following 
are rules for ascertaining the intention of the parties : — 

j - - I I r - _ ^ 

(q) As, s.g., if they are in the “ reputed ownership *’ of the bankrupt 

p. 662). 

(r) See Dixon v. Yates, 5 B. & Ad. 812; 2 L. J. K. B. 198; Campbell v. 
Mersey Docks, 14 C. B. (n.s.), at p. 414. As to unascertained goods, see also 
ante, p. 641. 

(s) [1926] 1 K. B. 228 ; 95 L. J. K. B, 191. 

it) ’For a case in which these matters were discussed, see Eldon (Lord) v. 
Hedley Brothers, [1986] 2 K. B. 1; 104 L. J. K. B. 834. 

(tt) See, e.g,, Underwood, Ltd. Y. Burgh Castle, etc.. Syndicate (infra). 
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Rule 1. — Where there is an unconditional contract for the 
sale of specific goods (a?) in a deliverable state, the property in 
the goods passes to the buyer when the contract is made, and it 
is immaterial whether the time of payment or the time of delivery, 
or both, be postponed.” 

The term ** deliverable state” means in such a state that the 
buyer would, under the contract, be bound to take delivery of 
them (s. 62 (4) ). Thus, in the case of Kursell v. Timber 
Operators, etc. (y), it was also held that the timber was not in a 
ddiverable state until the purchaser had severed it. So also, 
where the subject of the contract was an engine, to be delivered 
free on rail in London, whidi, before it could be dddvered, had 
to be detached from a concrete bed and dismantled, it was held 
that the property did not pass until this had been done (s). 

Rule 2. — ‘‘ Where there is a contract for the sale of specific 
goods, and the seller is bound to do something to the goods, for 
the purpose of putting them into a deliverable state, the property 
does not pass until such thing be done and the buyer has notice 
thereof ” (a). 

Rule 8. — Where there is a contract for the sale of specific 
goods in a deliverable state, but the seller is bound to weigh, 
measure, test, or do some other act with reference to the goods, 
for the purpose of ascertaining the price, the property does not 
pass until such act or thing be done and the buyer has notice 
thereof ” (b). 

Rule 4. — “ When goods are delivered to the buyer on approval 
or ‘ on sale or return or other similar terms, the property therein 
passes to the buyer — 

(a) When he signifies his approval or acceptance to the seller, 
or does any other act adopting the transaction. 

Thus, in Kirhliam v. Attenhorough (c), the plaintiff was a 
jeweller, and was induced by false pretences made by W. to send 
goods to him on sale or return. W. pawned the goods to the 


(x) As to " Bpociffc goods ", see ante, p. 641. 

(y) Ante, p. 641. 

(z) Underwood, Ltd., v. Burgh Castle, etc,, Syndicate, [1922] 1 K, B. 343: 
91 L. J. £. B. 355. 

(a) For an example before the Act, sec Aoramaai v. Morrice, 8 C. B. 449: 
19 L. J. C. P. 57 (contract for the sale of felled trees, which had to be trimmeii 
before delivery). 

(h) For examples before the Act, see Hanson v. Meyer, 6 East 614 (contract 
for the sale of all the starch lying at a warehouse at so much per cwt.) ; Zagiinj 
Furnell, 2 Camp. 239 fconiract Jor the sale of bales of skins at so much per 
dozen skins). Compare Nanka-Bruce v. Commonwealth Trust, [1926] A. C. 77; 
94 L. J. P. C. 169, wlieie it was held that a provision that the weight of goods 
should be tested was not a condition precedent to the passing of the property. 

(c) [1897J 1 K. B. 201; 66 L. J. Q. B. 119; followed in London Jeicellns, 
Ltd, V. Attenborough, [1934] 2 K. B. 206; 103 L. J. K. B. 429. 
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defendant. Held, that tlic propeity had passed to the defendant, 
and that the goods could not be recovered from him by the 
plaintiff. 

But it is otherwise where * a different intention appears ’ 
from the terms of the contract — for instance, where goods were 
delivered on the terms of the following memorandum: ‘On 
approbation. On sale for cash only or return. . . . Goods had 
on approbation or on sale or return remain the property of S. W. 
until such goods are settled for or charged ’ (d). 

(b) If he does not signify his approval or acceptance to the 
seller, but retains the goods without giving notice of 
rejection, then, if a time has been fixed for the return of 
the goods, on the expiration of such time, and, if no time 
has been fixed, on the expiration of a reasonable time. 
What is a reasonable time is a question of fact.” 

Rule 5. — (i) ‘‘Where there is a contract for the sale of 
unascertained or future goods hy description, and goods of that 
description (e), and in a deliverable state, are unconditionally 
appropriated to the contract, either by the seller with the assent 
of the buyer, or by the buyei; with the assent of the seller, the 
property in the goods thereupon passes to the buyer. Such assent 
may be express or implied, and may be given either before or 
after the appropriation is made.” A buyer may impliedly assent 
to the appropriation as, e.g., by ordering an article and leaving 
it to the seller to appropriate to him an article of the description 
ordered (/). 

(ii) “ Where, in pursuance of the contract, the seller delivers 
the goods to the buyer or to a carrier or other bailee (whether 
named by the buyer or not) for the purpose of transmission to 
the buyer, and does not reserve the right of disposal, he is deemed 
to have unconditionally appropriated the goods to the contract.” 

S. 19. — “Where there is a contract for the sale of specific 
goods or where goods are subsequently appropriated to the con- 
tract, the seller may, by the terms of the contract or appropria- 
tion, reserve the right of disposal of the goods until certain con- 
ditions are fulfilled. In such case, notwithstanding the delivery 
of the goods to the buyer, or to a carrier or other bailee for the 
purpose of transmission to the buyer, the property in the goods 
does not pass to the buyer until the conditions are fulfilled (g). 


(d) Weiner v. Gtll, [1906] 2 K. B. 574 ; 75 L. J. K. B. 916 ; see also Kempler 
V. Bravingtons, 133 L, T. 680. 

(e) See Vigers v. Sanderson, [1901] 1 K. B. 608 ; 70 L. J. K B. 388. 

(f) Furby v. Hoby, 63 T. L. E. 196; [1947] 1 All E. E. 236, D. 0. 

(g) S. 19 (1). For an example, see Munro it Co. v. Meyer, [1930] 2 X. B, 
312; 99 L. J. K. B. 703. 
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** Where goods arc shipped, and by the bill of lading the 
goods are deliverable to the order of the seller or his agent, the 
seller is prima fade deemed to reserve the right ot disposal (h). 

“ Where the seller «f goods draws on the buyer for the price, 
^and transmits the bill of exchange and bill of la^g to the buyer 
together, to secure acceptance or payment of the hill of exchange, 
the buyer is bound to return the bill of lading if he does not 
honour the bill of exchange, and if he wrongfully retains the bill 
of lading the property in the goods does not pass to him ” (i). 

Bisk [B. 20]. — Unless otherwise agreed, the goods remain 
at the seller’s risk until the property therein is transferred to the 
buyer, but when the property therein is transferred to the buyer, 
the goods are at the buyer’s risk whether delivery has been made 
or not. Provided that where ddivery has been delayed through 
the fault of either buyer or seller the goods are at the risk of the 
party in fault as regards any loss which might not have occurred 
but for such fault. Provided also that nothing in this section 
shall affect the duties or liabilities of either seller or buyer as a 
bailee of the goods of the other party ” (j). 

The general rale as to the time at which the risk passes may 
be varied by usage (k), e.g., by a usage in a particular trade 
that when goods are ordered on approval the person ordering them 
is liable for loss while they are in his hands on approval ({)• 

The risk may pass although the property has not passed. Thus, 
in a contract for the sale of goods forming portion of a larger 
quantity in the possession of a third party the risk passes as soon 
as the third party undertakes to the purchaser to deliver to him 
that portion out of the bulk (m). 

Transfer of title. — “ At Common Law a person in possession of 
goods could not confer on another, either by sale or pledge, any 
better title than he himself had ” (n). To this general rule there 
were, however, the following exceptions (o) : — 

i. Sales in market overt. 

ii. Sales or pledges by a person who had a voidable title. 

But a person who has no title at all against the true 

(k) 8. 19 (2). i 
(0 S, 1« (8) 

(f) See also s. 32 (2) (3), and s- 38, post, p. 666, as to risks in transit. 

(k) See 8. 66, ante, p. 686. 

(/) Bevington v. Dale, 7 Com. Cas. 112. 

Im) Stems, Ltd. v. Vickers. Ltd., [1923] 1 K. B. 78; 92 L. J. K. B. 881. 

(n) Cole V. North. Western Bank, L. E. 10 C. P., at p. 868 ; 44 L. J. 
C. P. 288. 

(o) Id., and see Nanka-Bruee v. Commonwealth Trust, [19261 A. C.. at 

p. 79; 94 L. J. P. C. 169. . l j . , i 
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OTm» — e.g., a thief or a finder (p), or person who has 
acquired goods under a void contract (q) — can give no 
title except by sale in market overt. 

iii. Sales or pledges by a person who had authority from the 
true owner, or who was held out as having authority, so^ 
that the owner was estopped from denying his 
authority (r). 

iv. Dispositions by a person who by law had some special 
power of dealing with the goods, as, e.g., the power of a 
landlord to sell goods distrained, or the power of a pawn- 
broker to sell unredeemed pledges. 

The role and its exceptions are now made statutory by 
ss. 21-25 of the Sale of Goods Act and ss. 1-10 of the Factors 
Act, 1889. 

By 8. 21, ** Subject to the provisions of this Act” (t.e., 
ss. 22-25, infra), where goods are sold by a person who is not 
the owner thereof, and who does not sell them under the autho- 
rity or with the consent of the owner, the buyer acquires no 
better title to the goods than the seller had, unless the owner of 
the goods is by his conduct precluded from denying the seller’s 
authority to sdl (s). 

“ Provided also that nothing in this Act shall affect — 

“ (a) The provisions of the Factors Acts or any enactment 
enabling the apparent owner of goods to dispose of 
them as if he were the true owner thereof; 

** (b) The validity of any contract of sale under any q)ecial 
common law or statutory power of sale, or imder 
the order of a court of competent jurisdiction ” (t). 

S. 22. — ’’Where goods are sold in market overt, according 
to the usage of the market, the buyer acquires a good title to the 
goods, provided he buys them in good faith and without notice 
of any defect or want of title on the part of the seller.” But 


(p) Farquharson Brothers v. King d Co., [1903] A. C., at 886-S86; 71 
L. J. E. B. 667. 

(g) Cundy v. Lindsay, 8 App. Cas. 459 ; 47 L. J. Q. B. 481. Compare 
hovrever, Philliys v. Brooks, Ltd,, [1919] 3 E. B. 348 ; 88 L. J. E. B. 968; 
ante, p. 131. 

(r) It is not sufficient that the vendor by his conduct enabled the seller to 
dispose of the goods; it must be shown that he actually held out the seller to 
the purchaser as his agent. Farquharson v. King («bt supra). 

(s) S. 31 (1). For a full discussion of this sub-section, see ffeap v. 
Motorists', etc., Ageney, [1938] 1 K. B. 577 ; 93 L. J. K. B. 568. 

(t) 8. 31 (3). As to a sale by a bailifi under a warrant of exeontkm, see 
Ooodiooh V. Cousins, [1897] 1 Q. B. 658 ; 66 L. J. Q. B. 860. 
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nothing in this section shall affect the law relating to the sale 
of horses ’’ (u). 

By 8. 62 (2) a thing is deemed to be done in good faith when 
it is in fact done honestily, whether it be done negligently or not. 

^ The expression “ market overt ” applies only to an open, 
public, and legally constituted market” (a?). In the country 
the market place, or spot of ground set apart by custom for the 
sale of particular goods, is the only market overt; but by the 
custom of London every open shop in the City of London is a 
market overt for such things as by the trade of the owner are 
put there for sale by him (y). But (i) the sale must be by the 
shopkeeper, and not to him ( 2 ?) ; (ii) it must be an open sale, not 
in a part of the shop which is not open ”, or in a back room 
or show-room to which customers are admitted only by special 
invitation (a) ; (iii) the whole transaction must be in tibe shop, 
so that on a sale by sample it is not sufficient for the contract 
to be made in the shop ; the goods themselves must be exposed 
there (b). Whether or not an auction room is a shop is in each 
case a question of fact (c). 

S. 23. — Where the seller of goods has a voidable title 
thereto, but his title has not been avoided at the time of the 
sale, the buyer acquires a good title to the goods, provided he 
buys them in good faith and without notice of the seller^s defect 
of title.” 

It miist be noted that this section applies only to contracts 
which are voidable, that is to say, which are valid until rescinded, 
as, contracts which are induced by misrepresentation. It 


(t<) S. 22 (2). This section does not apply to Scotland (id., sub>8. 3). Nor 
do the rules of market overt apply to Wales. The sale of horses is governed 
by regulations laid down by 2 & 3 Phil. & Mar. c. 7, and 31 Eliz. c. 12» 
\vhich in effect take horses out of the rule as to market overt. There is no 
market overt for ships (Hooper v. Gumm, L. B. 2 Ch., at p. 290 ; 36 L. J. Ch., 
at p. 605). 

(x) Lee V. Bayes, 18 C. B., at p. 601; 25 L. J. G. P. 249. It is not con- 
fined to markets established by grant or prescription but may rest upon a 
market constituted upon by statute; Bishopsgate Motor Finance Corporation, 
Ltd. V. Transport B/akes, Ltd., [1949] 1 K. B. 322. 

(y) For a full discussion of the rules relating to market overt, see Hargrtaoe 
V. Spink, [1892] 1 Q. B. 26; 61 L. J. Q. B. 318, and the judgment of Scrutton, 
J., in Clayton v. Le Roy, [1911] 2 K. B. 1031; 81 L. J. X.B. 89 (reversed on 
another ground by the Court of Appeal). 

(z) Hargreave v. Sp%nk (uhi supra); Ardath Tobacco Co. v. Ocher. 47 
T. L. E. 177. 

(a) See cases cited in n. (y). 

(b) Crane v, London Docks Co., 5 B. & S. 313; 33 L. J. Q. B. 224. 

(c) See Clayton v. Le Roy (uhi supra). 
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does not apply where there is no contract, as, e,g., where a con- 
tract is void through mistake (d). 

If a buyer has acquired a good title to the goods, he can pass 
that good title to^ a purchaser who has notice that the goods were 
fraudulently obtained from the vendor, but was not a party to the 
fraud (e). ^ 

S. 24. — Where goods have been stolen and the offender is 
prosecuted to conviction, the property in the goods so stolen 
revests in the person who was the owner of the goods, or his 
representative, notwithstanding any intermediate dealing with 
them, whether by sale in market overt or otherwise ” (/). But 
“ where goods have been obtained by fraud or other wrongful 
means not amounting to larceny, the property in such goods 
shall not revest in the person who was the owner of the goods, 
or his personal representative, by reason only of the conviction 
of the offender ” (g). 

By a sale in market overt the property passes to the purchaser, 
who, until by the conviction it revests in the original owner, is 
the owner of the goods, and is therefore not liable to any action 
in respect of his dealings with them during the intervening 
time (h). By s. 6 of the Criminal Appeal Act, 1907, the revesting 
is suspended (unless the Court otherwise directs) for ten days 
after the conviction and also pending any appeal. 

S. 26. — Where a person, having sold goods, continues or is 
in possession of the goods, or of the documents of title to the 
goods, the delivery or transfer by that person, or by any mer- 
cantile agent acting for him, of the goods or documents of title 
under any sale, pledge, or other disposition thereof, [or under 
any agreement for sale, pledge, or other disposition thereof (i)] 
to any person receiving the same in good faith and without notice 
of the previous sale, shall have the same effect as if the person 
making the delivery or transfer were expressly authorised by the 
owner of the goods to make the same ” (fc). 


(d) Compare Gundy v. Lindsay with Phillips v. Brooks, ante, pp. 120, 121. 

See also Kirkham v. Attenborough (ante, p. 654); Whdtehorn Brothers v. 
Damson, 1911] 1 K. B. 463 ^ 80 L. J. K. B. 426. • 

(e) Peirce v. London, etc.. Repository, [1922] W. N. 170. 

(/) B. 24 (1). 

(g) S. 24 (2), re-enacted by s. 45 of the Larceny Act, 1916, with the altera- 
tion of the word " larceny *’ to “ stealing **. 

(^) Norwood V. Smith, 2 T. E. 760. 

(t) These words in this and the next sub-section are contained in ss. 8 and 
9 of the Factors Act, 1889, which are otherwise in the same language and were 
not repealed by the Sale of Goods Act. 

(k) S. 26 (1). 
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“Where a person, having bought or agreed to buy goods, 
obtains, vrith the consent of the seUer, possession of the goods or 
the docmnents of title to the goods, the ddivery or transfer by 
that person, or by a mercantile agent for him, of the goods or 
f documents of title, under any sale, pledge, or other disposition 
thereof, [or under any agreement for sale, pledge, or other dis- 
position thereof,"] to a person receiving the same in good faith 
and without notice of any Ken or other right of the original seller 
in respect of the goods, shall have the same effect as if the person 
making the deKvery or transfer were a mercantile agent in posses- 
sion of the goods or documents of title with the consent of the 
owner” (I). 

A conditional agreement to buy is within this sub-section, 
e.g., an agreement by A to buy goods subject to the approval of 
his solicitor (m). 

By s> 62 me term “ document of title " has the same meaning 
as in the Factors Act, 1889 (n). 

The words “ mercantile agent ” in the previous section have 
the same meaning as in the Factors Act, 1889 (o), which amended 
and consoKdated the Factors Acts of 1828, 1825, and 1842. At 
Common Law, as already pointed out, the owner of goods might 
be bound by a sale made by a person whom he had held out as 
having authority to seU than. But it was held that the mere 
fact that an agent was entrusted with the possession of goods or 
docmnents of title to goods did not amount to a holding out so 
as to enable bitw to dispose of the goods in a manner contrary to 
his actual instructions. This, however, is no longer the law with 
regard to mercantile agents, nor, as has been seen, with regard 
to sdlers in possession after sale and buyers who have obtained 
possession. 

By the Factors Act, 1889 (p), a “mercantile agent** is 
defined as a ** mercantile agent having, in the customary course 
of his business as such agent, authority either to sell goods, or to 
consign goods for the purpose of sale, or to buy goods, or to raise 
money on the security of goods ** (q). The expression “ docu- 
ment of Utle *’ includes any bill of lading, dock warrant, 

(2) S. 25 (2). 

(«) MarUn v. WhaU, [1917] 2 K. B. 480 ; 86 L. J. K. B. 1305. 

(n) See mfta. 

(o) 8. 25 (8). 

ip) 8. 1 (1) (4). 

<f) As to who IS a mercantile agent, see Oppenheimer v. Frazer d Wyatt, 
[1907] 2 K. B. 60; 76 L. J. K. B. 808; Werner v. Harru, [1910] 1 K. B. 286; 
79 L. J. K. B. 342 (oveiruhng Hastings v. Pearson, [1893] 1 Q. B. 62); 
Lotother v. Harris, [1927] 1 K. B. 893 ; 96 L. J. K. B. 170. 
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warehouse-keeper’s certificate, and warrant or order for the 
delivery of goods, and any other document used in the ordinary 
course of business as pro<rf ot the possession or ctmtrol of goods, 
or authorising or purporting to authcoise, either by indorsement 
or delivery, the possessor of the document to transfer or receive^ 
goods thereby represented. 

Where a mercantile agent is, with the consent of the owner, 
in possession of goods or of the documents of title to goods, any 
sale, pledge or other disposition of the goods, made by him when 
acting in the ordinary course of business of a mercantile agent, 
is as valid as if he were expressly authorised by the owner of the 
goods to make the same; provided that the person taking under 
the disposition acts in good faith, and has not at the time of the 
disposition notice that the person making the disposition has not 
au^ority to make the same (r). This rule applies even though 
the consent of the owner has determined, provided that the 
person taking imder the disposition has not at the time thereof 
notice of its determination (s). 

An agent may be a mercantile agent although he acts for 
only one principal (t) : but the Act does not apply to a mere 
servant or shopman (tt). 

If a mercantile agent is in fact in possession of goods with 
the consent of the owner it is, for the purposes of the Act, 
immaterisd that the consent was obtained by fraud or false 
pretences, or even by larceny by a trick, unless the trick was of 
such a nature that the consent was merely apparent and not 
real, as, for instance, if the owner was deceived as to the identity 
of the person with whom he was dealing (oi). 

Where, however, a mercantile agent pledges goods as security 
for a debt or liability due from the pledgor to the pledgee before 
tile time of the idedge, the pledgee acquires no further right to 


(r) Id., 8. a (1). See Oppeiiheimer v. Wremer <t Wyatt (ubt mtpra) ; Oppen- 
Tietmer v. Attenborough, [1908] 1 £. B. 921; 77 1j. S, E. B. 209. A peraoii 
is in “ poBsesBion though the actual cuBtody of the goods, etc., is held by 
some other person, subiect to his control or tor him or on his behalf : s. 1 (2). 

(e) S. 2 (2). 

(t) Lowthfer v. Harris (ubt supra). 

(u) Ibid. 

(z) Folkes V. King, [1928] 1 E. B. 282 ; 92 L. J. E. B. 125. That is to 
say, in the case of larceny by a trick, a mercantile agent may, for the purposes 
of this Act, be in possession with the consent of the owner, although, for the 
purposes of the criminal law, he is in possession against the will of the owner. 
It has been held, however, that in the case of an agent who is not a mercantile 
agent this rule does not apply to s. 21 d) of the Sale of Goods Act : see Heap 
v. Motorists', ete., Ageney, [1998] 1 E. B. 577 ; 99 L. J. E. B. 668. 
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the goods than could have been enforced by the pledgor at the 
time of the pledge (y). 

Effect of writs of execution. — A writ of execution against 
goods binds the property in the goods from the time when it is 
delivered to the sheriff to be executed, but does not prejudice the 
title to such goods acquired by any person in good faith and for 
valuable consideration, unless at the time when he acquired bis 
title he had notice that such writ at any other writ by virtue of 
which the goods might be seized had been delivered to, and 
remained unexecuted in the hands of, the sheriff (z). 

In bankruptcy the title of the trustee relates back to the first 
act of bankruptcy committed by the bankrupt within the three 
months preceding the date of the presentation of the petition (a). 
But a sale or transfer of property by a person who subsequently 
becomes bankrupt is not avoided by the bankruptcy if made 
(i) before the receiving order; and (ii) before the purchaser had 
notice of any available act of bankruptcy (b). Goods which by 
the consent of the true owner are in the possession of a vendor 
or purchaser in his trade or butiness, and under such circum- 
stances that he is the ** reputed owner ** thereof, will, however, 
pass to the trustee in banl^ptcy (c). A purchase from a bank- 
rupt of goods acquired by him after his adjudication is valid 
against the trustee in bankruptcy if made bona fide and for value 
and before any intervention by the trustee (d). 

Sub-section 8. — Performance of the Contract 

S. 27 . — “ It is the duty of the seller to deliver the goods, and 
of the buyer to accept and pay for them m accordance with the 
terms of the contract of sde.’* 

S. 28. — “ Unless otherwise agreed, delivery of the goods and 
payment of the price are concurrent conditions ; that is to say, 
the seller must be ready and willing to give possession of the 
goods to the buyer in exchange for the price, and the buyer must 
be ready and willing to pay the price in exchange for possession 
of the goods.” 

By 8. 62 “ delivery ” means “ voluntary transfer of possession 
from one pei-son to another Delivery may be actual or con- 
structive (e).* 


in) h'actorb Act, 1889, s. 4. 

Iz) Sale of Goods Act, 1893, s. 26. 

(a) Bankruptcy Act, 1914, s. 87; and as to fraudulent preferences, gee s. 44. 

(b) Bankruptcy Act, 1914, s. 46. 

(Cl Bankruptcy Act, 1914, s. 38 (c). 

Id) Id., s. 47. Seo also s. 4 of the BankraptOT Act, 1926. 

(c) Ab to constructive delivery, eee Mills v. CharlestBorth, 25 Q. B. D., at 
p. 426. 
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S. 29. — “ Whether it is for the buyer to take possession of the 
goods, or for the seller to send them to the buyer, is a question 
depending in each case on the contract, express or implied, 
between the parties. Apart from any such contract, express or 
implied, the place of delivery is the seller’s place of business, if, 
he have one, and, if not, residence : provided that if the 
contract be for the sale of specific goods, wMch to the knowledge 
of the parties when the contract is made are in some other place, 
then that place is the place of ddivery. — ^Where the goods at the 
time of sale are in the possession of a third person, there is no 
ddivery by sdler to buyer unless and until such third person 
acknowledges to the buyer that he holds the goods on his behalf ; 
provided t^t nothing in this section shall affect the operation 
the issue or transfer of any document of title to goods ’* (/). 

Where, under a contract of sale the seller of goods is directed 
to deliver them at the buyer’s premises, he discharges his obliga- 
tions if he delivers them there without negligence to a person 
apparently having authority to receive them (g). 

Wliere the seller is bound to send goods to the buyer, but no 
time for sending is fixed, he must send within a reasonable time, 
which is a question of fact (h), and, unless otherwise agreed, 
most bear the expenses of putting t^ goods in a deliverable 
state (i). Demand or tender of delivery must be at a reasonable 
hour, which is a question of fact (k). 

Delivery 0 / wrong guantiti/ [B. 30]. — Where the seller 
delivers to the buyer a quantity of goods less than he contracted 
to sdl, the buyer may reject them, but if the buyer accepts the 
goods so ddhvered he must pay for ^em at the contract rate ” (Z). 

** Wliere the seller delivers to the buyer a quantity of goods 
larger than he contracted to sell, the buyer may accept the goods 
induded in the contract and reject the rest, or he may reject the 
whole: if the buyer accepts the whole of the goods so ddivered 
he must pay for them at the contract rate ” (m). 

** Where the seller delivers to the buyer the goods he con« 
tracted to sdl mixed with goods of a different description not 
induded in the contract, the buyer may accept, the goods which 

(f) 8. 39 (1) (3). 

(g) Galbraith d Grant, Ltd, v. Bloch, [1^221 2 K. B. 155; 91 L. J. E. B. 
640. 

(h) 8 . 29 (2). 
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are in accordance with the contract and reject the rest, or he 
may reject the whole ” (n). 

The term “ mixed with ” includes “ accompanied by ”, and 
” description ” may include the method of packing (o). 

* But ** the provisions of this section are subject to any usage 
of trade, special agreement, or course of desJing between the 
patties ” (p). 

The Court will not take into consideration trivial or ** micro- 
scopic** variations from the quantity contracted for; and a 
vendor can, moreover, usually protect himself by contracting to 
sell ** about ** so many tons, or so many tons “ more or less *’ (q). 

Instalment deliveries [s. 31 ]. — ** Unless otherwise agreed, the 
buyer of goods is not bound to accept ddivery thereof by instal- 
ments ** (r). 

** Where there is a contract for the sale of goods to be 
ddivered by stated instalments, which are to be separately paid 
for, and the seller makes defective ddiveries in respect of one or 
more instalments, or the buyer neglects or refuses to take delivery 
of or pay for one or more instalments, it is a question in each 
case depending on the terms of the contract and the circum- 
stances of the case, whether the breach of contract is a repudia- 
tion of the whole contract, or whether it is a severable breach 
giving rise to a claim for compensation, but not to a right to 
treat the whole contract as repudiated ** (s). 

In a recent case it was held that the main tests to be considered 
in applying this sub-section are “first, the ratio quantitatively 
whic^ the breach bears to the contract as a whole, and secondly, 
the degree of probability or improbability that the breach will be 
repeated ” (t). 

A clause in a contract that “ each ddivery or shipment shall 
be treated as a separate contract and that the failure to give or 
take any delivery or shipment shall not cancel the contract as to 
future deliveries or shipments” cannot defeat the right to 
repudiate which is given by this sub-section (u). 


846. 


(n) 8. 80 (3), and see Oreen v. Areas, 47 T. L. B. 386. 

(o) Be Moore AJLandauer, [1931] 2 E. B. 619; 90 L. J. E. B. 731. 

(p) 8. 80 (4). 

(s) See Areas, Ltd. v. Ronaasm, [1933] A. C., at p. 479 ; 102 L. J. E. B. 


(r) a. 31 (1). 

(a) 8. 31 (2). See BraiOmaite v. Foreign Hardwood Co., [1906] 2 E. B. 
463; 74 L. J. E. B. 688; Payzu, Ltd. v. Saunders, [1919] 2 E. B. 681. 

(t) Maple Flock Co. v. Universal Furniture Produets, Ltd., [1934] 1 E. B., 
at p. 157; 103 L. J. E. B. 613 frevieuing tbe antborities). 

(«) Munro A Co. v. Meyer, [1980] 2 E. B. 812; 99 L. J. E. B. 703. 
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Delivery to a carrier [s. 82]. — ** Where, in pursuance of a 
contract of sale, the seller is authorised or required to send the 
goods to the buyer, delivery of the goods to a carrier, vrhether 
named by the buyer or not, for the purpose of transmission to 
the buyer, is prima jade deemed to be a delivery of the goods 
to the buyer. — ^Unless otherwise authorised by the buyer, the 
seller must make such contract with the carrier on behalf of the 
buyer as may be reasonable, having regard to the nature of the 
goods and the other drcximstances of the case. If the seller 
omit so to do, and the goods are lost or damaged in course of 
transit, the buyer may decline to treat the delivery to the carrier 
as a delivery to himself, or may hold the seller responsible in 
damages” (x). 

The ordinary rules as to delivery to a carrier under a contract 
of sale are that (i) it is a delivery to the buyer which, provided 
that the goods are in conformity with the contract, passes to him 
the property and the risk if they have not already passed; the 
carrier is not, however, the agent of the buyer to accept the 
goods: (ii) the contract of carriage is made with the carrier by 
the vendor as agent for the purchaser: (iii) the carrier is the 
agent for the purchaser, who is therefore the proper person to 
sue him for non-delivery of or damage to the goods. But these 
are only prima facie rides, which may be varied in many ways. 
Thus, the goods may be delivered to a carrier as agent for 
vendor, or the vendor may expressly contract to deliver the goods 
at a particular place, in which case his contract is not performed 
until the goods have reached their destination (y). 

Unless otherwise agreed, where goods are sent by the seller 
to the buyer by a route involving sea transit, under circum- 
stances in which it is usual to insure, the seller must give such 
notice to the buyer as may enable him to insure them during 
their sea transit, and, if the seller fails to do so, the goods shall 
be deemed to be at his risk during such sea transit ” ( 2 ;). 

This sub-section does not apply to c. i. f. contracts, that is to 
say, where goods are sold at a price to cover cost, insurance and 
freight. Under a c.i.f. contract the vendor, in the absence of 
any special provision to the contrary, is bound (i) to make out 
an invoice of the goods sold ; (ii) to ship at the port of shipment 
goods of the description contained in the contract ; (iii) to procure 
on shipment a contract of afireightment undSr which the goods 
will be delivered at the destination contemplated by the contract; 
(iv) to arrange for an insurance upon the terms current in the 


(x) S. 32 (1) (2). 

(y) See Dunlop v. Lambert^ 6 01. k Fin. 603; Calcutta Co. v. De Mattos, 
82 Tj. J. Q. B. 322; and as to deliv^ to a carrier as agent for the vendor, 
s. 19 (2), ante, p. 656. 

fz) S. 32 (3). 
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trade 'which will be available for the benefit of the buyer; (v) 
with all reasonable dispatch to send forward and tender to the 
buyer these shipping documents — ^namely, the invoice, bill of 
lading and policy of assurance, delivery of which to the buyer 
is symbolical of delivery of the goods purchased, placing the same 
at the buyer’s risk and entitling the seller to payment of the 
^ price (a). Hence the contract is for the sale of goods to be per- 
formed by the delivery of documents (b). “All that the buyer 
can call for is delivery of the customary documents. The buyer 
cannot refuse the documents and ask for the actual goods, nor 
can the vendor withhold the documents and tender the goods they 
represent” (c). The vendor can therefore validly tender the 
documents although at the time of the tender the goods have been 
lost (d). 

Nor does the sub-section apply to an “ ex ship ” contract. “ In 
the case of a sale ‘ ex ship ’ idle seller has to cause delivery to be 
made to the buyer from a ship which has arrived at the port of 
delivery and has reached a place therein which is usual for the 
delivery of the goods of the kind in question. The seller has 
therefore to pay the freight, or otherwise to release the ship- 
owner’s lien and to furnish the buyer with an effectual direction 
to the ship to deliver. Till this is done the buyer is not bound 
to pay for the goods” (e). 

jBut the sub-section applies ordinarily to f.o.b. (free on 
board) contracts, under which the seller is bound to deliver the 
goods on board ship at his own expense, the risk thereafter passing 
to the buyer (/). 

Bisk of goods in transit [s. 38], — “Where the seller of goods 
agrees toT deliver them, at his own risk, at a place other than 
that where they are when sold, the buyer must nevertheless, unless 
otherwise agreed, take any risk of deterioration in the goods 
necessarily incident to the course of transit.” 

Buyer^s right to examine the goods [s. 84]. — “Where goods 
are delivered to the buyer, which he has not previously examined, 
he is not deemed to have accepted them unless and until he has 
had a reasonable opportunity for examining them for the purpose 
of ascertaining whether they are in conformity with the contract. 
—Unless otherwise agreed, when the seller tenders delivery of 
goods to the buyer, he is bound, on request, to afford the 


(а) Johnson v. Taylor Brothers d Co., Ltd., [1920] A. C., at pp. 165, 156; 
89 L. J. K. B. QQl ;*^Hansson v. Hamel d Horley, [1922] 2 A. C. 91 L. J. 
K. B. 433; Finlay (James) d Co. v. N. V. Kwik Hoo Tong Handel Maats- 
chappij, [1929] 1 K. B. 400 ; 98 L. J. E. B. 261. 

(б) Karberq v. Blythe, Green d Co., [1916] 1 K. B., at pp. 610, 614. 

(c) Manbre Saccharine Co. v. Corn Products Co., [1919] 1 K. B. 198, at 
p. 202 ; 88 L. J. K. B. 402. 

(d) Ibid. 

(£•) Yangtsze Insurance Association v. Lukmanice, [19181 A. C., at p. 689; 
87 L. J. P. C. 111. 

(f) Inglis V. Stock, 10 App. Gas. 263; 64 L. J. Q. B. 642. 
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buyer a reasonable opportunity of examining tbe goods tor the 
purpose of ascertaining whether they are in conforxuity with the 
contract” (g). 

Acceptance [s. 36]. — ** The buyer is deemed to have accepted 
the goods when he intimates to ^e seller that he has accepted 
them, or when the goods have been ddivered to him, and he does 
any act in rdation to them which is inconsistent with the owner- 
ship of the sdler, or when after the lapse of a reasonable time, he 
retains the goods without intimatmg to the sdler that he has 
rejected them.” 

The acceptance to which this section refers is acceptance of 
the goods m performance of the contract as distinct from the 
acceptance in recognition of tiie contract which is required by s. 4. 
Acceptance in this sense is material only when there is a right to 
reject the goods as not being in accordance with the contract. 

Where a buyer resdls some of the goods and delivers them to 
the sub-purchaser he does an act which is inconsistent with the 
ownership of the original seller, and accordingly loses his right 
of rejecting, even though he had no knowledge wat the goods were 
not in accordance with the contract, and the reasonable time for 
examining them which Is allowed by s. 34 had not expired (h). 

Where, however, sellers deliver the goods they contracted to sell 
mixed with goods of a difierent description not included in the 
contract, the buyers may reject the whole under s. 30 (3) of the 
Act although they have accepted that part of the goods which 
is in accordance with the contract (i). 

Before there can be an acceptance the buyer must have actual 
or constructive delivery of the goods (j). 

Return of rejected goods [s. 36 ] . — ** Unless otherwise agreed, 
where goods are delivered to the buyer, and he refuses to accept 
them, having the right so to do, he is not bound to return them 
to the seller, but it is sufficient if he intimates to the seller that 
he refuses to accept them.” 

Liability of buyer for not taking delivery [s. 87]. — When the 
sdler is ready and willing to deliver the goods, smd requests the 
buyer to take delivery, and the buyer does not within a reasonable 
time after such request take delivery of the goods, he is liable to 
the seller for any loss occasioned by his neglect or refusal to take 


\uf o. yeij. 

(K) Hardy d Co. v. Hillems d Fowler ^ [1923] 2 Z. B. 490; 92 L. J. K. B. 
930; see also Benaim d Co. v. Debono, [19!^] A. G. 514; 93 L. J. P. 0. 138. 

(i) London Plywood, etc., Co. v. Nasic Oah, etc., Co., Ltd., [1939] 2 Z. B. 
843; 108 L. J. Z. B. 687. 

(i) Ruben v. Faire Brothers, [1949] 1 Z. B. 264. 


668 SAUs OF GOODS, fi;edoes and hobtoages 

deliveiy, amd idso for s leascmable charge for the care and custody 
of the goods. Provided that nothing in this section shall affect 
the rights of the seller where the neglect or refusal of the buyer 
to take delivery amounts to a repudiation of the contract.** 

SuB-szcnoN 4 . — Rights of Unpaid Seller against the Goods 

> The unpaid seller [s. 88]. — ^The seller of goods is deemed to 
be an tmpaid seller within the meaning of the Act 

(a) when the whole of the price has not been paid or tendered; 

(b) when a bill of exchange or other negotiable instrument has 
been received as conditional payment (k) and the condition 
has not been fulfilled by reason of the dishonour of the 
instrument or otherwise. 

In this part the Act the term “ seller ** indudes any person 
who is in the position of a seller, as for instance, an agent of the 
sdfier to whom the bill of lading has been indorsed, or a consignor 
' or agent who has himsdf paid or is responsible for the price. 

, Unpaid seller* s rights [s. 89]. — ^Irrespective of the rights of 
an unpaid seller by action, he has also the following rights against 
the goods : — 

1. If the property in the goods has passed to the buyer — 

(a) a lien on the goods while he is in possession of them; 

(b) in case of the insolvency of the buyer a right of stop-^ 
ping the goods in transitu after he has parted with 
the possession; 

(c) a right of resale as limited by the Act. 

2. If the property has not passed he has a right of Tvithhold** 
ing delivery. 

> Lien [s. 91]. — ^The unpaid seller’s lien is a right to retain 
possession of the goods until payment or tender of the price. It 
arises — 

** (a) Where the goods have been sold without any stipulation 
as to credit; 

(b) When the goods have been sold on credit but the term 
of credit has expired; 

(c) When the buyer becomes insolvent. 

The seller may exercise his right of lien, notwithstanding that 
he is in possession of the goods as agent or bailee for the buyer.” 

Part delivery fs. 42]. — ” Where an unpaid seller has made 
part delivery of the goods, he may exercise his right of lien on the 


(k) See ante, pp. 216, 217. 
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remainder, unless such part delivery has been made under sneh 
circumstances as to show an agreement to waive the lien.” ^ 

Termnation of Uen [s. 48]. — ^The lien is lost by the impaid 
sdler — 

** (a) When he delivers the goods to a carrier or other bailee 
for the purpose of transmission to the buyer, without 
reserving the right of disposal of the goods (Q; 

(b) When the buyer or his agent lawfully obtains possession 
of the goods; 

(c) By waiver thereof.** 

But it is not lost merely by obtaining judgment for the price 
of the goods. 

Stoppage in transitu [ss. 44, 45]. — ^Aiter the unpaid seller has 
parted with the possession of the goods, he nevertheless has the 
right, if the buyer becomes insolvent, of resuming possession of 
them so long as they are in course of transit to the buyer, and of 
then retaining them until payment or tender of the price. The 
following rules are laid down by the Act : — 

1. Goods are deemed to be in course of transit from the time 
when they are delivered to a carrier by land or water, or other 
bailee, for the purpose of transmission to the buyer, imtil the 
buyer, or his agent in that behalf, takes ddivery of them from 
such carrier or other bailee. 

2. If the buyer or his agent in that behalf obtains delivery of 
the goods before their arrival at the appointed destination, the 
transit is at an end. 

8. If, after the arrival of the goods at the appointed destma- 
tion, the carrier or other bailee acknowledges to the buyer or his 
agent that he holds the goods on bis behalf, and continues in 
possession of them as bailee for the buyer oi his agent, the transit 
is at an end, and it is immaterial that a further destination for 
the goods may have been indicated by the buyer. 

Goods are in transitu -while, for the purposes of transmission 
under the contract, they are in the custody of some third person 
intermediate between the seller who has parted with, and the 
buyer who has not yet acquired, possession. ' If the vendor has 
reserved the right of disposal, the carrier is his agent, and he 
still has possession (m). If the carrier has agreed to hold them 
ezdusivriy for the buyer, he is the agent of the buyer, who thus 
has possession (sub-s. 3 above). To be tn transitu the goods must 


(l) As to reserving the right of disposal, see s. 19, ants, p. 66S. 

(m) Sohotsmans v. Lmoashirs and Yorkshire -By., L. B. 2 Ch., at p. 888; 
36 Ij. J. Oh. 861. 
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be in the hands of the earner as such, and for the purposes of 
the transit (n). 

The goods need not be in motion ; it is sufELcient if they are in 
any place of deposit connected with the transmission (o). 

The words ‘‘appointed destination” mean the destination 
appointed between seller and buyer hy the contract, on reaching 
• which the goods will not be set in motion again without new 
orders from the purchaser (p). 

Thus, in Ex p. Miles (g), a London commission agent was 
employed by a firm at Kingston, Jamaica, to buy goods for them 
in England. The agent bought as principal and the goods were 
to be paid for by him. The vendors, however, knew that the 
goods were for the Jamaica firm. The agent directed the 
vendors to mark the goods “E. M., Kingston, Jamaica”, and to 
send them to D. & Co., who were shipping agents at Southampton, 
to be forwarded as might be directed by the purchaser. Held, 
that as between the vendor and purchaser the destination of the 
goods was D. & Co., and the transit ended as soon as the goods 
reached them. 

On the other hand, in Bethell v. Cla/rh (r), where by the 
directions of the purchaser goods were consigned ” to the Darling 
Downs, to Melbourne”, it was held that the transit was not at 
an end until the goods reached Melbourne. 

4. If the goods are rejected by the buyer, and the carrier or 
other bailee continues in possession of them, the transit is not 
deemed to be at an end, even if the seller has refused to receive 
them back, 

5. When goods are delivered to a ship chartered by the 
buyer, it is a question depending on the circumstances of the 
particular case whether they are in the possession of the master 
as a carrier, or as agent to the buyer (s). 

6. Where the carrier, or other bailee, wrongfully refuses to 
deliver the goods to the buyer, or his agent in that behalf, the 
transit is deemed to be at an end. 

7. Where part delivery of the goods has been made to the 
buyer, or his agent in that behalf, the remainder of the goods 
may be stopped in transitu, unless such part delivery has been 
made imder such circumstances as to show an agreement to give 
up possession of the whole of the goods. 

^ _ 

(n) Lyons v. Hoffnung, 15 App. Cas., at p. 397; 59 L. J. P. C. 79. 

(o) Kendall v. Marshall^ Stevens d Co., 11 Q. B. D., at p. 366; 62 L. J. 
Q. B. 313. 

(p) Ex p. Miles, 15 Q. B. D. 39 ; 64 L. J. Q. B. 666. 

(g) Vbi supra. 

(r) 20 Q. B. D. 615; 57 L. J. Q. B. 302. See also Kemp v. Ismay, Imru 
d Co., 100 L. T. 996. 

(f) The test IS whether the master is the servant of the owner or of the 
tcharteier. 
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How stoppage in tmnsitu is effected [s. 46], — ^“The tmpaid 
seller may exercise his tight of stoppage in transitut either by 
taking actual possession of the goods, or by giving notice of his 
claim to the carrier or other bailee in vrhose possession the goods 
are. Such notice may be given either to the person in actua} 
possesdon of the goods or to his principal. In the latter case the 
notice, to be effectual, must be given at sucdi time and und^ 
such circumstances that the {nrindpal, by the exercise of reason- 
able diligence, may ccnnmunicate it to his servant or agent in 
time to prevent a delivery to the buyer. When notice of stop- 
page tn transitu is given by the seller to the carrier, or other 
bailee in possession of the goods, he must re-deliver the goods to, 
tnr according to the directions of, the seller. The expenses of 
such re-delivery must be borne by the seller” (t). 

Where notice is given to a shipowner, it is his duty to tranb- 
mit it with reasousUe diligence to the master of the ship. 

Effect of sub-sale or pledge by buyer [s. 47]. — Subject to 
s. 25 (2) of the Act (<&), “the unpaid sdler’s right of lien or 
stoppage in transitu is not affected by any sale or other disposi- 
tion of the goods which the buyer may have made, unless the 
sdler has assented thereto. 

** Provided that, where a document of title to goods has been 
lawfully transferred to any person as buyer or owner of the 
goods, and that person transfers the document to a person who 
takes the document in good faith and for valuable consideration, 
then, if such last-mentioned transfer was by way of sale, the 
unpaid seller’s right of lien or stoppage in transitu is defeated, 
and if such last-mentioned transfer was by way of pledge or 
other disposition for value, the unpaid seller’s right of lien or 
stoppage in transitu can only be exercised subject to the rights 
oi the transferee.” 

Resale [s. 48]. — A contract of sale is not rescinded by the 
mere exercise by an unpaid seller of his right of lien or stoppage 
in transitu. But where an unpaid seller who has exercised either 
right resells the goods, the buyer acquires a good title as against 
the original buyer. 

Where the goods are of a perishable nature, or where the 
unpaid seller gives notice to the buyer of his intention to resell 
and the buyer does not within a reasonable time pay or tender 
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the price, the unpaid seller may resell the goods and recover 
from the original buyer damages for any loss occasioned by his 
breach of contract. 

Where the seller expressly reserves a right of resale in ease 
the buyer should make default, and on the buyer making default, 
resells the goods, the original contract of sale is thereby rescinded, 
but without prejudice to any daim the seller may have for 
damages. 

Sub-section 5. — Actions for Breach of the Contract 

The remedies of the seller, in case of a breach of contract by 
the buyer, are 

1. D the property in the goods has passed to the buyer who 

refuses to pay for them — an action for the price ; 

2. If the buyer neglects or refuses to accept and pay for the 

goods — an action for damages for non-acceptance. 

The remedies of the buyer, in case of a breach of contract by 
the seller, are 

1. If the seller wrongfully neglects or refuses to ddiver the 

goods — an action for damages for non-delivery; 

2. In the case of specific or ascertained goods — an action for 

specific performance; 

8. In the case of a breach of warranty — a right of set-ofl or 
an action for damages for breach of warranty ; 

4. If the property in the goods has passed to h^ and he is 
entitled to inimediate possession of them — an action for 
conversion or detinue. 

Action for price [s. 19]. — “Where, under a contract of sale, 
the property in the goods has passed to the buyer, and the buyer 
wrongfully neglects or refuses to pay for the goods according to 
the terms of the contract, the seller may maintain an action 
against him for the price of the goods ” (y). 

** Where, under a contract of sale, the price is payable on a 
day certain irrespective of delivery, and the buyer wrongfully 
neglects or refuses to pay such price, the seller may maintain 
an action for the price, although the property in the goods has 
not passed, and the goods have not been appropriated to the 
contract ” (a). 

Damages for non-acceptance or non-delivery [ss. 60, 81]. — 
Where there is a wrongM neglect or refusal by the buy&r to 
accept and pay for the goods, or by the seller to deliver the goods 
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to the buyer, the other party zuay maintain an action for non- 
acceptance or non-delivery. 

The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events ”, from the 
buyer’s or seller’s breach of contract. % 

Where there is an available market for the goods in question, 
the measure of damages is prima facie to be ascertained by the 
difference between the contract price and the market or current 
price of the goods at the time or times when they ought to have 
been accepted or delivered, or, it no time was fixed, then at the 
time of the refusal to accept or deliver (a). 

This rule as to the measure of damages does not apply to an 
anticipatory breach bj repudiation of the contract before me time 
of performance. In such a case the damages must be fixed by 
reference to the time of performance, subject, however, to abate- 
ment, if there were any circumstances which would have afforded 
a reasonable opportunity of mitigating the loss (h). 

Where the goods cannot be replaced on the market the measure 
of damages is the profit which tibe purchaser would have made if 
the contract had been performed (c). 

Specific performance [s. S2]. — ^‘‘In any action for breach of 
contract to deliver specific or ascertained goods, the Court may, 
if it thinks fit, on the application of the plaintiff, by its judgment 
direct that the contract shall be performed specifically, without 
giving the defendant the option of retaining the goods on pay- 
ment of damages. The judgment may be unconditional, or upon 
such terms as to damages, payment of the price, and otherwise, 
as to the Court may seem just, and the application by the plain- 
tiff may be made at any time before judgment.” 

In the case of Be Wait (d), where the contract was for 500 
tons out of a consignment of wheat, it was said by Atkin, L. J. ; 

It is not easy to discover the reason for adding [to the word 
‘ specific*] the words ‘or ascertained*. It is, however, clear that 
* specific goods* bear the meaning assigned to them in the 
definition clause [a. 62], ‘goods identified and agreed upon at 
the time a contract of sale is made *. ‘ Ascertained * probably 
means identified in accordance with the agreenfent after the time 
a contract of sale is made, and I shall assume that to be the 
meaning. It seems to me beyond dispute that at the date of this 


(a) Ss. 60 (buyer), 61 (eeller). 

(b) Millett V. Van Heeh d Co., [1921] 2 K, B, 869 ; 90 L. J. K. B. 671. 

(c) J. Leavey d Co,, Ltd, v. G, H, Hvrat d Go,, Ltd,, [1944] 1 K. B. 34; 
118 L. J. K. B. 299. 

(d) [1927] 1 Ch. 60; 96 L. J. C!h. 179. 
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contract there ivere no goods identified and agreed upon; and I 
think it was equally clear that at no time were there any goods 
ascertained 

Remedy for breach of warranty [s. 88], — Where there is a 
breach of warranty by the seller, or where the buyer elects, or 
is compelled, to treat any breach of a condition on the part of 
the seller as a breach of warranty (e), the buyer is not by reason 
only of such breach of warranty entitled to reject the goods ; but 
he may (a) set up against the seller the breach of warranty in 
dixninution or extinction of the price, (b) maintain an action 
against the seller for damages for the breach of warranty. 

^^The measure of damages for breach of warranty is the 
estimated loss directly and naturally resulting, in the ordinary 
course of events, from the breach of warranty. 

In the case of breach of warranty of quality, such loss is 
prima facie the difference between the value of the goods at the 
time of delivery to the buyer and the value they would have had 
if they answered to the warranty. 

The fact that the buyer has set up the breach of warranty 
in diminution or extinction of the price does not prevent him 
from maintaming an action for the same breach of warranty if 
he has suffered further damage ” (/). 

Interest and special damages [s. 84]. — ^‘‘Nothing in this Act 
shall affect the right of the buyer or the seller to recover interest 
or special damages in any case where by law interest or special 
damages may be recoverable, or to recover money paid where 
the consideration for the payment of it has failed.’* 

The general rules as to damages have already been 
discussed (g). 

An important case on the remoteness of damage in an action 
upon the sale of goods is that of Bostock (Si Co,^ Ltd* v. Nicholson 
tb Sons, Ltd. (7i). In that case the defendants contracted to sell 
sulphuric acid free from amenic. The purchasei-s, who did not 
make known the purpose for which they required it, used the 
acid to make glucose, 'which they sold to brewers. The sulphuric 
acid contained arsenic which spoilt the glucose made by the pur- 
cliasers and the beer made by the brewers, who in consequence 
sued the purchubers and recovered damages from them. In an 
action by the purchasers against the vendors it was held that they 
could i-ecover (i) the price of the acid, (ii) the value of the 
materials spoilt in making glucose, but not (lii) the damages paid 


(0 See s. 11 (1) (c), ante, p. 645. 

(/) S. 53 (1) {‘2) (3) (4). 

'(/) Ante, pp. 672, 673- 

(h) [1904] 1 K. B. 726; 73 L. J. K. 15. 521. 
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to the breweis (becatue they had not conmiTinicated the purpose 
for whidi they required the acid)^ nor (iv) damages for injury 
to the goodwill of their business, whicHi did not arise from the act 
of the defendants, hut from thmr own act in selling the ^ucose to 
the brewers. 

It may further be noted that, in an action for damages for breaqj^i 
of warranty, being an action for breach of contract, damages 
could, even before 1^, be dsimed in respect of the death of a 
human bmng, thou^d) this was not possible in an action of tort, 
except under the Fatal Accidents Act, 1846 (i). Thus, in Jack- 
son V. TFatron Sons (j), it was expressly held that a husband 
whose wife had been poisoned by tinned salmon could daim 
damages for expenses to which he had been put by the loss of 

' services. Similar damages had been allowed in the earlier case 
of Frost V. Ayleshwry Dairy Co. (ante, p. 648), where, however, 
this point was not raised. 

As to interest, see p. 234. 

Actions for detinue and conversion , — ^Independently of the 
faregoing rales, but subject to ss. 25 and 47 of the Act (k), 
where the property in the goods has passed to the buyer, and the 
seller wrongfully neglects or refuses to ddiver the goods, the 
buyer wiU have an action of detinue against him or any other 
person in possession of the goods, and may also have an action 
for conversion against the seller or a third person (1). 

Sxm-sECfnoN 6. — Auction Sales 

By 8. 58 of the Sale of Gioods Act it is provided that ** In the 
case of a scJe by auction — 

1. Where goods are put up for sale by auction in lots, each 
lot is prima facie deemed to be the subject of a separate contract 
of sale : 

2. A sale by auction is complete when the auctioneer 
announces its completicm by the fall of the hanuner or in other 
customary manner. Untd such announcement is made any 
ladder may retract his bid : 

8. Where a sale by auction is not notified to be subject to a 
right to bid on bdhalf of the sdler, it shall' not be lawM for the 
s^er to bid himsdUl or to employ any person to«bid at such sale, 
or for the auctioneer knowingly to take any bid from the seller 
or any such person. Any sale contravening this rale may be 
treated as fraudulent by the buyer : 


(t) Antes p. 2B7. 

0) [1909] 2 K. B. 193 ; 78 L. J. K. B. 687, 

(k) Antes pp. 659, 671. 

(l) Ante, J'art 2, Chapter 2. 
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4r. A sale by auction may be notified to be subject to a 
reserved price, and a right to bid may also be reserved espressly 
by or on heiisU of the seller. Where a right to bid is expressly 
reserved, but not otherwise, the seller, or any one person on his 
bdiialf, may bid at the auction.” 

Where goods are offered by auction subject to a reserve price, 
each bid is a conditional bid subject to the price offered reaching 
the reserve price, and the fall of the hammer is an acceptance of 
that conditional offer. Where, therefore, an auctioneer by mis- 
take knocked down a lot to a purchaser who had not bid the 
reserve price, and, discovering his mistake, refused to sign a 
memorandum of the contract, it was held that no action lay 
against him either for not completing the contract or for breach 
of warranty of authority (m). 

By the Auctions (Bidding Agreements) Act, 1927, it is pro- 
vided that if any dealer agrees to give, or gives, or offers any gift 
or consideration to any other person as an inducement or reward 
for abstaining, or for having abstained, from bidding at a sale 
by auction either generally or for any particular lot, or if any 
person agrees to accept, or accepts, or attempts to obtain from 
any dealer any such gift or consideration as aforesaid, he shall 
be guilty of an offence under this Act and liable on summary 
conviction to fine and imprisonment. But, where it is proved 
that a dealer has previously to an auction entered into an agree- 
ment in writing with one or more persons to purchase goods at 
the auction bona fide on a joint account and has before the goods 
were purchased at the auction deposited a copy of the agreement 
with the auctioneer, such an agreement shall not be treated as 
an agreement made in contravention of the section (n). 

Any sale at an auction, with respect to which any agreement 
or transaction in contravention of the Act has been made or 
effected, and which has been the subject of a prosecution and 
conviction, may, as against a purchaser who has been a party 
thereto, be treated by the vendor as a sale induced by fraud. 
But a notice or intimation by the vendor to the auctioneer that 
he intends to exercise such power in relation to any sale at the 
auction shall not affect the obligation of the auctioneer to deliver 
the goods to the purchaser (o). 


(m) McManus v. Fartescue Branson. [1907] 2 E. B. 1 ; 76 L. J. K. B. 
393. 

(n) S. 1 (1). By s. 1 (2) the expression *' dealer means a person who in 
the normal course of his business attends sales by auction for the purpose of 
purchasing goods with a ^uew to reselling them. 

(0) S. 2. 




HIBE 


677 


Section 2. — ^Hibe — ^Hjbe-Fxtbghase — Cbedit Sales 
StJB-sECTiON 1. — Hire 

The hiring a^roBinent* — hiring agreement is one under 
which a person, the letter to hire, usually the owner, of a thing, 
agrees for a consideration (normally a periodic rental) to all(^ 
its use to another person, the hirer, as distinct from an agreement 
under which it is received from the owner for the purposes of 
repair or to hand to a third party or merely for safe custody. 

The thing hired may be animate (e.g., a horse) or inanimate 
(e.g., a piano) but, as slavery is no longer permitted, it cannot 
be a human being, although tiie term hir^g ” remains in use 
for the engagement of the services of a manual worker (p). Nor 
can the thing hired be money current coin as distinct from 
coins regarded and treated as curios) since the obligation resulting 
from a financial loan is a debt, the lender being merdy entitled 
to repayment (with interest if so agreed or allowed by law) of 
an equivalent sum in any form that constitutes legal tender (g). 
Nor, again, can a chose in action be hired as, although it may 
be enjoyed in the sense that it may be sold or mortgaged, it 
cannot be made physical use of. The subject-matter of hire 
must, therefore, be in the nature of goods ”, i.e., it must be 
a chattd which can be passed over by ddivery, actually used or 
physically enjoyed by tte ddiveree, and returned to the owner 
(not necessarily in the same condition) on the termination of the 
hiring (r). 

Inasmuch as a hiring is a contract, it is governed in the first 
instance by the rules rdating to contracts set out earlier in this 
work (s). For example, it may be m writing or oral, although, 
if the latter, it cannot be enforced by action without written 
evidence in accordance with the Statute of Frauds in cases 
where it appears that the parties contemplated its duration for 
more than a year, even though it may be terminated by one or 
the other party within a year. So, in a case where the defendant 
orally hired a carriage for five years on condition that he could 
determine the contract at any time by payment of a year’s hire 
rental, it was held that the plaintiff could not enforce the 

(p) Such a hiring belongs, of course, to the topic of Master and Servant ", 
ante. Part HI, Chap. II. 

(g) In the United States, a loan of money is frequently referred to as a 
" hirinff 

(r) For this reason it is difficult to visualise consumable goods as the subject 
of hiro, alfiiough the difficulty is, perhaps, less in the case of hire-purchase 
(dealt with later in this chapter) as in such a contract the ultimate purpose in 
contemplation is actual purchase by the hirer. 

(a) Part I. 
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contrsct in the absence of a note or memorandum signed by the 
defendant (t). Again, the rules as to capacity to contract 
apply : e.g., an infant who enters into a hiring agreement is not 
liable upon it unless the hiring was for his benefit, i.e., unless 
the thing hired was a necessary, having regard to his actual re- 
quirements and station in life. such circumstances an infant 
is liable for the hire of a horse (u), a bicycle (a;) and a car (y) ; 
but, since an infant caimot be liable on a trading contract, he is 
not liable for the hire of an article used for the purpose of a 
business carried on by him (2). Again, a hiring agreement may 
be void for illegality, e.g., where a brougham was hired to a 
prostitute, the owner knowing that it was to be used by the hirer 
for the purpose of plying her trade (a), and where an automatic 
machine, the working of which constituted a game of chance, was 
let on hire (b). Finally, the rules previously given (c) relating 
to remedies for breach of contract apply generally to agreements 
for hire, e.g., if after entering into the agreement the owner does 
not make delivery of the thing hired, although the hirer caimot 
as a rule obtain specific performance, he can recover damtges 
for the breach of contract, and, on the other hand, the hirer is 
liable in damages if he refuses to accept delivery (d). 

PossesBion. — ^Possession of the goods under a hire agreement 
is usually given by direct delivery from the owner to the hirer, 
but it is not necessarily so given. The hirer may be already in 
possession of the goods, e.g., as custodian, or for the repair of 
them, and in such cases he merely changes the capacity in which 
he holds them. Or the goods may be in the possession of a third 
party, e.g., a warehouseman, to ^ delivered by him to the hirer 
on ibe direction of the owner. The owner himself may change 
his capacity from that of owner to that of hirer, e.g.. A, the 
owner, may sell the goods to B and, without delivering them to 
B, enter into an agreement under which he hires them from B. 

(t) Birch V. Earl of Ltverpod, 9 B. & C. 892. 

(fi) Hunt V. Porter, 1 Jur. 698. 

(x) Clyde Cycle Co v. Hargreaves, 78 L. T. 296. 

(y) Fawcett v. Sn^ethurst, 31 T. L. B. 86. 

(«) Cowem V. Nteld, [1912] 2 E. B. 419; 81 L. J. E. B. 865. And eee 
Af ereantile Union Guarantee Corporation v. BeU, [1937] 2 K. B. 498. ; 106 L. J. 
E. B. 621, where an ^ant hanlage contractor was held not liable for the ^e 
of a motor lorry. This was, moreover, a hire-purchase contract and it is nn- 
ceitain whether an infant can be made liable on such nruipr any circumstances. 

fo) Pearce v. Brooks, 14 L. T. 288. 

(h) Pessers-Moody v. Catt, 29 T. L. B. 881. 

(e) Ante, Part 1, Chap. 7. 

(d) National Cash Register Co. v. Stanley, [1921] 3 E. B. 292; 90 li. J. 
E. B. 1220. 
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But such a transaction must be genuinely what it pretends to be 
and not a ruse for evading the Bills of Sale Acts (e). In the 
example given, if the intention was that A should borrow £100 
from B upon the security of A’s goods, and a document was 
executed under which A purported to sell the goods to B fqr 
£200 and to hire them from B for, say, a year, at a total rental 
fee of £250 (so as to include interest), the result would be, if the 
transaction held good, that A would, in effect, have mortgaged his 
goods while not parting with possession of them. In the cir- 
cumstances the document would be held to constitute a bill of 
sale and to be void as such, firstly because unregistered and 
secondly because not in the form required for a bill of sale to 
secure money lent (/). 

Hiring a bailment. — ^When the luring has been fully consti- 
tuted by delivery of the goods to the hirer, the transaction 
becomes a bailment of the class known as locatio rei or locatio 
et conduction and, apart from any provisions in the hire agreement 
modifying those implied by law, the rights and duties of the 
owner and the hirer respectively have already been given (g) and 
need not be repeated here. It is, however, for the purpose of 
what follows in this chapter, necessary to emphasise that through- 
out the hiring the owner remains the legal owner of the goods, 
while the hirer has merely what is known as special property ” 
in them, embracing as against the owner the right to the 
possession and user of the goods and, as against wrongdoers, 
the rights incident to lawful possession, viz., to recover such 
possession if deprived of it and to recover damages for wrongful 
detention or conversion of the goods or for injury to them by 
negligence (h). 

Hire and credit sale distinguished. — It is also desirable to 
point out the distinction between a hiring at a rental and the 
acquisition of goods upon terms that the acquirer pays for them 
by instalments. The latter transaction constitutes a sale even 

(e) See post, pp. 704 et sea. 

m Madell v. Thomas A Co., [1891] 1 Q. B. 280 ; 60 J. Q. B. 227. 

(g) Ante, Chap. IV. Thus the bailor is under the same imi>lied duty to see 
that the chattel hired is as fit for the purpose as reasonable skill and care can 
make it. Beed v. Dean, [1948] 1 E. B. 188; 64 T. L. B. 621. And see North 
Central Wagon and Finance Co. v. Oraham, [1950] 1 All E. B. 780, 
C. A. 

(h) But the owner who illegally resumes possession cannot be sued in Urt, 
i.e,, in detinue or conversion, since the ownership of the goods has remained 
in Mm. He can, however, be sued in damages for breach or contract — see Carr 
V. Broderick d Co., [1942] 2 K B. 276; 111 L. J. K. B. 667. 
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if it provides that the property in the goods shall, notwith- 
standing delivery, remain in the original owner until the entire 
purchase price has been paid; accordingly its legal effects, 
whether as between the immediate parties or as between either 
of them and third parties, must be gathered from the study of 
file topic of Sale of Goods (i). It may, however, be stated that 
the effective difference fop the present purpose between delivery 
under a hiring and delivery under a sale with a proviso that the 
property in the goods shall contmue in the seller until payment 
of the purchase price is this — ^that in the former case a third 
party will not obtain title to the goods against the owner by 
purchase from the hirer, notwithstanding that he was imaware 
that the goods were merely on hire (/), while in the latter case 
a third party who acquires from the buyer for value and without 
notice of the rights of the original seller will obtain a good title 
by virtue of the Factors Act, 1889, or of s. 25 (2) of the Sale of 
Goods Act, 1898 (k). It was in order to conserve the advantage- 
ous position of the owner against both the other party and third 
parties while offering to the other party the allurement of 
purchase on credit terms that in recent times was devised the 
hire-purchase contract now to be dealt with. 

Sub-section 2. — Hire-Purchase 
Types of hire-purchase agreements.— In a hire-purchase agree- 
ment the goods are let to the hirer at a periodic rental with the 
proviso that when, and only when, the rental payments have 
aggregated a certain sum the property in the goods shall pass 
absolutely to the hirer. The agreement is, therefore, simply a 
hiring (2) with an option of purchase by the hirer, the option 
being exercisable by continuance of the hiring until the payments 
under it have reached an agreed sum equal to the purchase price 
of the goods hired. Until the option has been exercised, i.e., 
until the agreed sum has been reached, the contract remains 


(1) Ante, Chapter V, Section 1. Certain clasees of sale by deferred payments 
have, however, been the subject of legislation in the same statute as that which 
deals with similar classes of hire-purchase, and are, therefore, conveniently, if 
not logically, dealt with at the end of the present section under the caption of 
“ Credit Sales **. 

0) The position of the owner is, nevertheless, not eeciire as the owner may 
lose his right to the goods in the event of the hirer’s bankruptcy by reason of 
the ** reputed ownership ” provisions of the Bankruptcy Act, 1914, s. 38, or of 
the Law of Distress Amendment Act, 1908, s. 4. These provisions are dealt 
with later in this chapter. 

(k) Ante, p. 660. 

(2) And, therefore, what has been stated with reference to hiring agreemei&ts 
in general applies equally to hire-purchase agreements. 
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one of hire both in relation to the prospective buyer and in 
relation to third parties. If at any stage 'Ae option to purchase 
goes, the whole value of the agreement to the hirer goes with it. 
Therefore, in a case where a hirer, with an option to purchase, 
made the final payments, but the car, the subject of the agree- 
ment, was then found to belong to a third party and had to be 
retmmed, it was held that the hirer was entitled to damages for 
breach of warranty of title and that the defendants could not 
claim by way of set-off or counterclaim, money for the hire of the 
car for the months during which the plaintiff had had the use 
of it (m). But the option must be real and not illusory, that is 
to say, the hirer must not in effect be compelled to exercise the 
option, for in such case the transaction ceases to be one of hire. 

Thus in Lee v. Butler (n) the agreement provided that upon 
the hire-rental payments reaching a certain amount the goods 
should become the property of the hirer, but the agreement also 
bound the hirer to pay hire-rental to that amount. The Court 
hdd that the agreement did not give the so-called hirer ” an 
option of purchase but amounted to a sale agreement with him, 
and therefore a purchaser in good faith from him was entitled to 
the goods as against the owner by reason of the Factors Act, 
1889. The fact that the agreement in question contained a 
provision that until payment of the sum in question the goods 
were to remain the property of the owner did not affect the 
matter, since it was against such a provision that the Factors Act 
was designed to protect bona fide purchasers. On the other 
hand, in Helby v. Matthews (o), although the hirer under the 
agreement contracted to continue paying the instalments until 
they reached a certain sum which would cover the greater part 
of the purchase price, there was an overriding proviso that he 
could terminate the hiring at any time by returning the goods 
to the owner and so absolve himself from any further payment. 
The Court held that the hirer had not undertaken to buy the 
goods, that the agreement was purely one of hire with an 'option 
of purchase superadded, and that accordingly the hirer could not 
give a good title to a third party even though such party had 
bought without notice of the rights of the owncsp. 

Helby v. Matthews settled for the time being the type of 
hire-purchase agreement in general use, but it must not be 
thought that the type appearing in Lee v. Butler has become 

(m) Warman v. Southern Counties Car Finance Corporation, [1949] 1 All 
B. R. 711. 
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obsolete. Under the latter, although the letter to hire will lose 
his right of ownership against a bona fide purchaser for vcdue 
from the hirer, he retains it meanwhile against the hirer himself 
and, in addition, he possesses the advantage of being able to 
sue the hirer for the fuU price of the goods. In many cases, e.g., 
motor cars, where the goods once in use will quickly lose their 
market value, the letter to hire rates such advantage higher than 
a right to recover the goods from third parties and will take the 
risk of disposal by the hirer. In other words, he prefers a claim 
for his full money to the return to him of depreciated goods. 

But apart from the types of agreement considered in the two 
decisions mentioned, there is now in use a third type based on 
the requirements of the Bore-Purchase Act, 1988, a statute which 
governs the bulk of hire-purchase transactions at the present 
day (p). 

Effect of distress and bankruptcy.— Before passmg to a (Mm- 
sideration of the statute of 1988, it is desirable to deal with a 
topic in connection with all hire-purchase transactions (whether 
dr not ‘unthin the legislation of 1988), which has been the subject 
of much litigation, via., the position of the owner in relation to 
the hirer’s landlord and to the hirer’s trustee in bankruptcy. 

By the Law of Distress Amendment Act, 1908, goo^ not in 
the ownership of the tenant can be taken out of a distress for 
rent (subject to the owner complying with certain formalities 
prescribed by the statute), but s. 4 of the statute makes this rule 
subject to certain exceptions, which two concern the owner 
under a hire-purchase agreement. These are (i) goods comprised 
in any hire-purchase agreement made by the tenant and (ii) goods 
in the possession, order, or disposition of the tenant by consent 
and permission of the owner under such circumstances that the 
tenant is the reputed owner thereof. 

As regards (i) two points are to be observed. First, the goods 
must be comprised in the agreement, and if the agreement no 
longer exists the landlord cannot distrain upon them. If, there- 
fore, the agreem^t contains a provision that in a certain event 
the owner may determine the agreement and, the event having 
occurred, the owner gives notice of determination before the dis- 
tress, the goods are no longer comprised in the agreement, since 

(p) In Seammett and Nepheio v. Otuton, [1941] A. 0. 261 ; 110 L. J. K. B. 
107, it was held that in new of the varying forms of hire-purchase transactions, 
an agreement for purchase “ on hire-purchase terms " was unenforceable for 
uncertainty. 
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the agreement no longer exists (q). And the same role apparently 
applies if the agreement provides for its automatic determination 
upon certain events (r). Notwithstanding the determination the 
owner remains entitled to recover his goods from the hirer, but 
not by virtue of the agreement, and his claim is in detinue (s)^ * 
It is to be observed that it is the agreement which must be put 
an end to and not merely the hiring, for in such case the agree- 
ment still exists and the owner’s claim to his goods is by virtue of 
the agreement (t). The fact that the hirer remains liable for any 
breach of the agreement committed before its determination does 
not affect the matter as the question always is not whether the 
owner retains any money claim xmder the agreement but whether 
he retains any claim to the goods by virtue of it (u). The other 
point to be observed in regard to (i) is that the hire-agreement 
must have been made by the tenant and, therefore, if, for 
example, it was made with the wife of the tenant, the owner cam 
take the goods out of the distraint (a;). This applies, notwith- 
standing ^ provision in the statute that goods bdonging to the 
husband or wife of the tenant are not to be subject to exemption, 
since the goods did not belong to the wife but to the letter to hiip 
under the agreement (y). It is to be observed that even if the 
goods do not fall witldn exception (i) they may still fall within 
exception (ii) now to be dealt with. 

(ii) Under a hire-purchase agreement the goods are in the 
possession, etc., of the hirer and, in spite of the wdl-known 
extent of the practice of purchase on the hire-purchase system, 
a person is the reputed owner of all goods in his possession and it 
is assumed by the law that they are not on hire and that he is 
not in the process of acquiring them by hire-purchase (2). He 
is also, under his agreement, in possession with the consent of 
the owner. The only way, therefore, by whicb the owner can 
save his goods from distraint is by putting an end to the agree- 
ment (not merely the hiring), and what has been stated above as 
to the conditions and method of his so doing apply in this case, 
that is to say, he must, before tiie distraint, not merdy put an 


(g) Smart BroHers v. Holt, [1939] 9 K. B. 303 ; 98 Xj. J. K. B. 683. 

(r) Times Furnishing Co. v. Hutehin,gs, [1988] 1 K. B.'776 ; 107 L. J. Z. B. 
183. 

S Per "Wright, J,, in Smart Brothers T. Holt, supra. 

Haekney Furnishing Co. v. B'ott*, [1912] 3 K. B. 93B ; 81 L. J. K. B. 
998; Jay’s Furnishing Co. v. Brand, [1916] 1 Z. B. 458 ; 84 L. J. Z. B. 867. 
(«) Per Phillimore. L.J., in Jay’s Furnishing Co. v. Brand, supra. 

(ffl) Shenstone v. Freeman, [1910] 3 Z. B. 84; 79 L. J. Z. B. 983; Rogers 
V. Martin, [1911] 1 Z. B. 19; 80 L. J. Z. B. 808. 

(y) Shenstone v. Freeman, supra. 

(s) Be Fowler, ex p. Brooks, Ch. D. 361. 
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end to the hiring but to the agreement itself, or at any rate he 
must not retain any right to recover his goods by virtue of the 
agreonent. And the warning is necessary that, having put an 
end to the agreement and become entitled to recover his goods in 
^detinue, he should act promptly to that end. If he merely puts 
an end to the agreement and there lets the matter rest, he runs 
the risk, after a lapse of time, of having consented to the goods 
being in the possession of the owner and so bringing himsrif after 
all within the ** reputed ownership ” exception of the statute. 
His only safe course appears to be to demand his goods at once, 
and on non-compliance to institute proceedings for their recovery. 

The Bankruptcy Act, 1914, s. 88, included among the property 
to which the trustee in bankruptcy is entitled goods in the reputed 
ownership of the debtor and the rdative provision is worded 
similarly to the corresponding provision of the Distress for Rent 
Amendment Act, 1908, with the exception that the goods must 
have been in the possession, order or disposition of the debtor ** in 
his trade or business”. The trustee’s position therefore is 
weaker than that of the owner imder a hire-purchase agreement, 
since he has no rights merely because the goods are comprised in 
such an agreement, and in addition he must show that the hirer 
had the goods in his trade or business. Furthermore, whereas 
goods other than those used in trade or business are in the reputed 
ownership of the hirer, proof of a custom of trade to supply 
on the hire-purchase system goods of the class comprised in 
the agreement will defeat the claim of the trustee. Instances 
are hire-purchase of furniture by boarding-house keepers, of 
machinery in certain trades, and a number of others. 

Sub-section 8. — The Hire-Purchase Act, 1988 

The revival of normal trading conditions after the close of the 
war of 1914-18 witnessed a phenomenal expansion of hire- 
purchase among all ranks of the people. A consequence was the 
growth of a certain amount of unscrupulous dealing, particularly 
in the furniture trade, not perhaps surprisingly large in relation 
to the totality of business but nevertheless sufficient to constitute 
at least a minor ** racket”, which moreover found its victims 
mainly among the poorer classes of the community. The result 
was the Hire-Purchase Act, 1988 (hereinafter referred to as ” the 
Act”), which was designed to make the prospective hirer aware 
of the natiire of the contract into which he was about to enter, 
to mould the contract itself into a form which gave him a fair 
deal, and ffiially so to regulate the enforcement of the contract 
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as to prevent its bearing vdth undue harshness upon a hirer who 
found himself unable to carry out its tenns. 

What agreements are within the Act.— In order to prevent 
evasion the Act is made to friend to transactions which go 
beyond hire-purchase proper, that is to say, hire with option of 
purchase. S. 21 deflbties hire-purchase as an agreement for the 
bailment of goods under which the bailee may buy the goods or 
under which the property in the goods will or may pass to the 
bailee The Act, therefore, cannot be by-passed by delivering 
the goods under some form of bailment other than hire, say, for 
safe custody (a), and giving the bailee an option of purchase, 
c-g*, that the bailee should if he so desire be able to make him- 
self the owner by payment of a certain sum by instalments. Such 
a transaction, whether genuine or colourable, would constitute 
hire-purchase within the meaning of the Act (b). A further 
method of evasion is met by the above definition of hire- 
purchase ” going on to provide that “ where by virtue of two or 
more agreements, none of which by itself constitutes a hire- 
purchase agreement, there is a bailment of goods, and either the 
bailee may buy the goods, or the property therein will or may 
pass to the bailee, the agreements shall be treated for the purposes 
of this Act as a single agreement made at the time when the last 
of the agreements was made Thus, in the example above 
given, a hire-purchase agreement would be constituted within the 
meaning of the Act although a distance of time separated the 
delivery for safe custody and the option of purchase, and the hire- 
purchase agreement would be deemed to have been made at the 
time of the granting of the option. 

Since the Act was primarily intended for the protection of the 
lower income groups, its operation is confined to transactions 
within certain financial limits. By s. 1, the Act is made to apply 
to all hire-purchase agreements under which the hire-purchase 
price does not exceed £100, except that in the case of motor 


(a) Locatio opens fadendi. 

(h) It is an open question whether an agreement in the Lee v. Butler form 
(®nfc, p. 681) would, if within the financial limits of the, Act, fall within the 
Act by virtue of the above definition. As has been pointed out, such an agree- 
ment has been held to constitute a sale and not one for hireourchase, but it 
would nevertheless come within the Act if it created a bailment, a matter 
which itself depends upon what precisely constitutes the ambit of^ bailment. 
The problem cannot be discussed further in this place, and it is unlikely to be 
solved without judicial assistant* It is, however, not perhaps at the moment 
of great practical importance since, although as indicated (ante, p. 681) the 
Lee V. Butler type of agreement is still in extensive use, such use is confined 
to transactions of a size which takes them out of the Act. 


686 SALE OF OOOU8, PLEDGES AND HOBTOAGS8 

vehicles (c)j railway wagons and other railway rolling stock, the 
limit is reduced to £50, while in the case of livestock (d) it is 
raised to £500. 

The expression ** hire-purchase price ” means “ the total sum 
payable by the hirer under a hire-purchase agreement in order to 
complete the purchase of goods to which the agreement relates, 
exclusive of any sum payable as a penalty or as compensation or 
damages for a breach of the agreement A transaction cannot 
be taken out of the Act by a pretence which makes the “ hire- 
purchase price appear greater than it is in fact 5 so where a 
hire-purchase agreement provided that the hirer should become 
the owner of a motor vehicle upon the hire-rental amounting 
to £62, the first payment of rental to be £25 and thereafter 
£8 Is. 8d. a month, and it appeared that the £25 was not in 
fact paid and was not intended to be paid, it was held that the 
** hire-purchase price was £87, not* £62, and that the agree- 
ment came within the Act (e). 

Essentials of the agreement.— S. 2 of the Act specifies five 
requirements relating to the agreement. 

(i) Before the agreement is entered into the owner must state 
in writing to the prospective hirer, otherwise than in the agrees 
ment itself ^ the ‘‘cash price*’ of the goods, i.e., the price at 
which the prospective hirer may, if he so choose, buy the goods 
for ready money. It is provided, however, that this requirement 
will have been suflSciently complied with, firstly, if the prospective 
hirer inspected the goods, or similar goods, and tickets or labels 
were attached io or displayed therewith clearly stating the cash 
price, which may be of the goods as a whole or of the various 
articles or sets of articles comprised in the goods; or, secondly, 
if the hirer selected the goods by reference to a catalogue, price 
list or advertisement which clearly indicated such cash price. 

(ii) There must be a note or memorandum of the agreement 
which must be signed by both hirer and owner. The hirer must 
sign in person, but the signature of the owner or any other party 
to the agreement (e.g., a surety for the hirer) may be by agent. 

(iii) The note»or memorandum must list the goods comprised 
in the agreement, set out the cash price and hire-purchase price 

(c) By s. 21 : ** Motor vehicle *' has the same meaning as in the Boad TrafGic 
Act, 1930. 

(d) By 8. 21' ‘‘Livestock" means horses, cattle, sheep, goats, pigs and 
poultry. 

(e) Menzies v. United Motor Finance Corporation, [1940] 1 K. B. 569; 109 
L. J. K. B. 146. 
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respectively, wd state the amount and date when each instalment 
is payable or its mode of determinatirai, e.g., “ on the first Mon- 
day in eadi calendar memth 

(iv) ^e note or memorandum must contain a notice, at least 
as prominent as the rest of the wording, in the form set out in 
the Schedule to the Act. The notice in question relates, in part^ 
to the rights and obligations of the hirer if he exercises his right 
to determine the agreement, and, in part, to the restrictim of 
the owner’s right to recover the goods when such right arises 
under the agreement. Both these parts will be further referred 
to in connection with the main provisions of the Act to which 
they relate. 

(v) Finally, a copy of the note or memorandum must be 
delivered to the hirer within seven days the making of the 
agremnent. 

S. 2 of the Act imposes drastic penalties for non-complianee 
with any of the foregoing requirements. Not only is the agree- 
ment made unenforceable against the hirer or any guarantor for 
the hirer, but the owner cannot even recover back his goods or 
enforce any security f(» performmice of the agreement given by 
the hirer cw any third party. Where just and eqiutable, how- 
ever, and the Idror would not be preju^ed, the Court may, on 
the owner seekmg to enforce the agreement and subject to any 
conditions the Court may think fit to impose, dispense with any 
of the requirements except (ii), t.e., the duly signed note or 
memorandum, as to which there can be no dispensation (/). 

IneffeotlTe provisions. — ^The Act not only lays down certain 
positive requisites of the agreement but shapes it further by 
rendering inoperative certain provisions which otherwise the 
owner might be tempted to indude, although these may still be 
inserted with effect in hire-purchase agreements which do not 
fall within the Act. 

By s. 6 the following provisions are declared void : — 

(i) What is known as the “ licence to seize ”, t.e., the 
conferment upon the owner or his agent of a right of entry 
upon {demises for the purpose of taking possession of the 
goods, or rdief from liability for such entry. This avoids not 

(/) It is nsnal to insert in the agreement a clause in which the hirer agrees 
that requirement (i), t.e., preluninary statement of the " cost price ”, has 
been complied with m one or other of the prescribed ways. The value of the 
olaiise problematic. It certainly does not estop the hirer from proving the 
contiary. At the most it v^ould appear to constitute an admission to be used 
in cross-examination m the hope of discrediting a hiier viho alleges that the 
Act has not been complied with. 
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only any light given to make forcible entry (g), but even to 
make unopposed entry as distinct from ent^ by express con- 
sent given ad hoe at the time of entry. 

(ii) The exclusion or restriction of the right of the hirer 
conferred by s. 4 (h) to determine the agreement, or the 

** clogging ” of the exercise of such right by the imposition of 
any liability in excess of that imposed by the Act itself. 

(iii) The subjection of the hirer to any liability after deter- 
mination of the agreement in any manner whatsoev^ (for 
example, by the owner as distinct from the hirer under the 
owner’s right to determine) in excess of the hirer’s liability 
fixed by the Act itself, i.e., by ss. 4 and 19 (i). 

(iv) The relief of the owner from liability for the acts or 
defaults of his agent in connection with the formation or con- 
clusion of the agreement either ecpressly or by the device of 
constituting the agent of the owner the agent of the hirer as 
well. 

Again, by s. 8 '(8) (k), certain implied warranties and con- 
ditions in rdlation to the goods cannot be excluded by the agree- 
ment. 

Finally, by s. 9 (1) certain rules laid down in that section as 
to appropriation of payments where a hirer has entered into two 
or more agreements cannot be contracted out of. 

Implied tenns. — ^By s. 8 certain conditions and warranties are 
implied in the agreement which bear a general resemblfmce to 
those implied upon an ordinary sale of goods under the Sale of 
Goods Act, 1898 (m), but with some important variations or 
limitations. They are (i) warranty of quiet possession, (ii) con- 
dition of right to sril, (iii) warranty of freedom from encum- 
brances, (iv) condition of merchantable quality and (v) condition 
of fitness for a particular purpose. 

(i) The warranty for quiet possession refers only to lawful 
interference, e.g., where the goods did not belong to the letter to 
hire and the true owner recovers from the hirer possession or 
damages for conversion. It is obvious that the warranty cannot 


(g) Already forbidden by 5 Bicb. 3 (Statute of Forcible Entry), see ante, 
p. 

(h) See post, p. 691. 
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reasonably be made to extend to unlawful interference for which 
the letter to hire is not responsible (w), 

(ii) The condition of right to sell means that the letter to hire 
shall have such right at the time when the property in the goods 
is to pass to the hirer, i.e., when the hirer exercises his option tQ; 
purchase. It does not mean that the letter to hire must have 
such right at the time he enters into the agreement. Between 
the date of the agreement and the date of the actual purchase of 
the goods the letter to hire merely warrants quiet possession. 
The Act (o) defines ‘‘ owner as the person who “ lets ” the 
goods, not as the j^son possessing the actual ownership. It is 
therefore sufiScient if the letter to hire acquires ownership by the 
time the property in the goods is to pass to the hirer. 

(iii) In respect of the warranty of freedom from any charge or 
encumbrance there is a difference between the provisions of the 
Act and the corresponding provisions of the Sale of Goods Act, 
1898. In the latter enactment, the warranty does not apply if 
the buyer had notice of the charge or encumbrance at the time 
of purchase, but the warranty in the present Act appears to be 
absolute and unaffected by the knowledge of the hirer. 

(iv) The condition that the goods are of merchantable quality 
is made subject to three exceptions: first, where the goods are 
second-hand (p) and the agreement so states; secondly, where 
the lack of merchantable quality is due to defects of which the 
owner could not reasonably have been aware at the time of 
making the agreement; and, thirdly, where the hirer had 
examined the goods or a sample and such examination ought to 
have revealed the defects. 

(v) As in the Sale of Goods Act, 1898, the condition that the 
goods shall be reasonably fit for some particular purpose applies 
where the hirer has, expressly or impliedly, made such purpose 
known to the owner, but apparently the hirer has not, as under 
the Sale of Goods Act, 1898, to show that he relied on the 
owner’s skill and judgment, nor that the goods were of a descrip- 
tion which it was in the course of the owner’s business to supply, 
nor, as under the Sale of Goods Act, 1898, is the owner relieved 
from the condition in the case of a specified aiticle supplied by 
him imder its patent or other trade name. 

(n) See Dudley v. Follxoit, 3 T. E. 684. 

(0) S. 21. 

(p) The Act does not define " second-hand According to the Oxford 
Dictionary it means bought after use by a previous owner and to have no 
reference to the actual condition of the goods, which may be "as good as new " 
but, nevertheless, second-hand. 
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As regards (i) to (iv) of the above, there is this vital 
difference between an ordinary agreement for sale and a hire- 
purchase agreement within the Act, that in the latter transaction, 
as previously stated, the agreement cannot exclude the ccm- 
^tions and warranties referred to (g), while as regards (v) the 
condition can only be modified or exduded if, before the agree- 
ment was made, the provision as to modification or exclusion 
was brought to the hirer’s notice and its effect made dear to 
him. 

Appropriation of payments.— The ordinary rule as to appro- 
priation of payments where die debtor owes two or more debts 
to the same creditor is that in making a payment the debtor may 
appropriate it to any of the debts and that, if he does not do so, 
the creditor may appropriate, while if appropriation is not made 
by either debtor or creditor the role (put very roughly) is that the 
payment will be deemed appropriated to the debt of longest 
standing (r). In hire-purchase agreements witibin the Act, a very 
different i^e prevails where a person is a hirer under two or more 
agreements with the same owner. By s. 9, in accordance with 
the ordinary rule, the hirer has the first right of appropriation of 
the payment towards any one of the agreements or between them 
in such proportions as he shall think fit, but if he does not 
appropriate the owner has no power to do so, and the payment 
is to be appropriated between the several agreements in propor- 
tion to the respective sums due under them. Moreover, as 
already indicated, the section provides that the rules laid down 
in it are to apply notwithstanding any agreement to the 
contrary 

Exchange of Infonnation. — ^To enable the hirer at any time to 
ascertain his position under the agreement, it is provided by s. 6 
that at any time before the final payment he shall (on written 
request and payment of Is. for expenses) be entitled to a copy of 
the agreement together with a signed statement showing how he 
stands in relation to the payments thereunder. Such statement 
must indicate : (i) how much he has paid already; (ii) how much 
he is in arrear, with the amount and date of each instalment of 
the arrears; and (iii) the sum remaining payable under the agree- 
ment (apart from the arrears) with the amount and date, or mode 

iq) For an example of the exclusion of the conditions and warranties to be 
implied under Ihe Rale of floods Act, 1893, in a hire-purchase agreement out- 
side the 1938 Act, see Webster V. Higgin, [1948] 2 All E. E. 127, 0. A. 

(r) See ante, p. 217. 
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of determining the date, of each instalment of such sum. The 
foregoing must be supplied within four days, and upon default 
and until compliance, unless reasonable cause can be shown for 
non-compliance, the agreement cannot be enforced against the 
hirer or any guarantor for the hirer, the owner cannot enforce; 
any right to recover the goods from the hirer, nor can any security 
given by the hirer or by any guarantor for the hirer be enforced. 
Furthermore, if the default continues for a month without reason- 
able cause, the defaulter becomes liable on summary conviction 
to be fined ten pounds. 

The duty of giving one particular item of information is 
imposed upon the hirer. By s. 7, if the agreement imposes upon 
the hirer a duty to keep the goods in his own possession or 
control, the hirer must, on the written request of the owner, 
inform the owner where the goods are at the time he gives the 
information or, if he sends the mformation by post, at the time 
of posting it. The hirer must give the mformation within fifteen 
days after receipt of the request and he becomes liable on 
summary conviction to a fine of ten pounds if he makes default 
without reasonable cause (s). 

Hiimr’s right to determine. — ^As indicated earlier in this 
chapter, it is of the essence of the hire-purchase agreement that 
the hirer shall be entitled to detmmine the agreement at any time, 
but whereas, in agreements which do not fall within the Act, the 
owner may encumber the right of determination to any extent 
short of converting the transaction into a sale, in agreements 
within the Act the owner may not in this respect go beyond the 
conditions permitted by the Act itself. By s. 4, the hirer may 
at any time before the final payment becomes due determine the 
agreement by notice in writing to any person entitled or autho- 
rised to receive the payments under the agreement, that is to say, 
he may give such notice either to the hirer or the hirer^s agent 
in that behalf or to any person whom the owner has placed in 
charge of the collection of the instalments of hire-rental. The 
determination will not affect any liability of the hirer which had 
accrued before the determination, but he will incur no further 
liability under the agreement itself and in substitution therefor 
he will be under the following liabilities: — 

(i) To pay the owner such further sum as, with the instal- 
ments already payable because in arrear (if any), will bring his 

(s) In one part of the section, the owner’s demand is called a "request”, in 
another part is called a " notice Presumably no difference of meaning is 
implied. 
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total payments up to one-half of the hire-purchase price (t). The 
extra payment is intended to compensate the owner for depreda- 
tion of the goods; 

(ii) If he has failed to take reasonable care of the goods, to 
pay the owner damages for such failure; 

(iii) To permit the owner to retake possession of the goods. 
He need not deliver the goods to the owner and any provision in 
the agreement that he shodd do so would be void under s. 5 (u) 
as a liability by reason of determination additional to that 
imposed by the Act. Moreover, if he wrongfully retains posses- 
sion, the Court may unless it is satisfied that having regard to 
the circumstances it would not be just and equitable so to do ”) 
order specific delivery of the goods to the owner without giving 
the hirer the option to pay their value instead. 

A restatement, in simple language, of the hirer’s right to 
determine and of his liabilities in so doing (except (iii) above) 
constitutes the first part of the notice which must be included 
in the note or memorandum of the agreement (xe), and the 
notice must indicate the precise sum payable by the hirer on 
determining the agreement, arrived at in accordance with above 
method of computation. The notice also contains a reminder 
that if the terms upon which the hirer may determine the agree- 
ment contained in the agreement itself are more favourable to 
him than those imposed upon him by the Act, he may take 
advantage of the more favourable terms. 

Owner’s right to determine. — ^The Act places no limitation 
upon the owner’s right to put an end to the agreement, which 
may contain provision for determination by the owner m any 
event, or upon any ground, therein specified. What the Act does 
(by s. 11) is regulate the owner’s right, not to determine the 
agreement, but to recover possession of the goods upon such 
determination in one particular case. Such case is where one- 

(t) By s. 19, when the hire-purchase price includes ** installation charges *’ 
(as defined in the eection) and the amount is specified in the agreement, the 
o^^ner is entitled tor include the installation charges in full in computing the 
“one-half" of the hire-purchase price, by first subtracting the amount of the 
charges fiom the hire-purchase price, taking one-half of the balance and writing 
back the amount of the charges to such halt. The result is a “ one-half " which 
in fact exceeds one-half. Thus — ^lull hire-purchase price is ^50, of which £5 
i‘s the insta'lation charge specified, leaving £45 as the price of the actual goods. 
One-half of £45 is 10s., to which add the £5 installation charge, making 
£27 10s. (instead of £25) as the statutory one-half. 

(w) Ante, p. G87. 

(iv) Ante, p. 687. 
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third of the hire-purchase price (at) has been paid whether 
in pursuance dE a judgment or otherwise, or tendered by or on 
behalf of the hirer or any guarantor ”). After such payment the 
owner must not enforce (y) any right to recover possession of 
the goods from the hirer otherwise than by action. The ownej: 
is penalised severdy if he contravenes this provision of the Act, 
for (although the owner may retain the goods thus iUegally 
taken) the agreement (if not previously determined) becomes 
determined thereby and the hirer and any guarantor may recover 
from the owner any sums already paid by them under the agree- 
ment or any security given for performance (d the agreement. 

When the owner, after lawfully putting an end to the agree- 
ment (whether before or after the one-third has been paid), 
brings an action to recov» the goods, he may (by s. 10) prove 
the necessary ** adverse possession ” on the part of the hirer by 
a request in writing for the surrender of the goods, and such 
request is not invalidated by the inclusion of an option to the 
hirer to avoid the necessity for the surrender by the fulfilment 
of certain conditions (s). 

The action which the owner must bring in order to recover 
the goods after one-third of the hire-purchase price has been 
paid must (by s. 12) be brought in the county court for the 
district where the hirer resides or carries on business or where 
he resided or carried on business when he last paid an instalment. 
After action conunenced the owner must not take any steps to 
enforce any pa 3 rment from the hirer or any guaremtor except by 
daim in the action itself. The guarantor (if any) must be made 
party to the action. The Court is given the following powers in 
addition to any powers it has apart from the Act: — 

(i) Pending the heariag, to make orders for protecting the 
goo^ against damage or depreciation (induding orders restrict- 
ing or prohibiting user) or directing as to their custody. 

(ii) On the hearing, to order specific delivery of the goods to 


(ir) When the hire-purchase price includes specified installation charges, hr 
8. 19 the " one-third ” is arrived at in a similar manner to the “ one-half 
under s. 4 (ante, p. 692), that ie to say, by first subtracting the amount of the 
installation charges from the hire-purchase price, taking a'third of the balance, 
and then adding to it the amount of reinstallatiou charges. Thus — ^hire- 
purchase price=iS60, installation ohargeB=£5. The statutory “ one-third ” is 
a third of £46, t.e., £16 plus £5 = £20. 

(y) Of course, the owner does not “ enforce ” if the hirer consents to his 
retak^g possession. 

(s) Smart Brothers v. Pratt, [1940] 2 K. B. 498; 109 L. J. E. B. 962, 
where it was also held that, after the formal request in writing, it is not 
necessary for the owner to attend the hirer's premises and make a farther 
demand for the surrender. 
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the ofmer without giving the hirer the option of paying their 
value; or to order specific delivery to the owner with postpone- 
ment of the operation of the order on ccmdition that the hirer or 
guarantor pays the balance of the hire-purchase price in such 
jtnannec as the Court may order and subject to any other con- 
ditions the Court may think just (a); or to order specific delivery 
to the owner of part of the goods and transfer of the remainder to 
the hirer. The Court, however, may not order transfer of part 
of the goods to the hirer unless ** ^e amount which the hirer 
has paid in respect of the hire-purchase price exceeds the price 
of that part of the goods (b) by at least one-third of the unpaid 
balance of the hire-purchase price ’* (c). Where the owner has 
already legally recovered possession of part of the goods, the 
foregoing will apply, with appropriate changes, to his action for 
recovery of the remainder, but if he recovers such possession 
without consent of the hirer after one-third of the hire-purchase 
price had been paid (d), he loses his right to the aid of the Court 
to recover the remainder and he cannot recover it without the 
consent of the hirer. 

Sometimes, after the one-third has been paid under an agree- 
ment, the owner supplies further goods and a new agreement 
(sometimes called a **linked-on agreement”) is entered into, 
comprising both the goods comprised in the original agreement 
and the additional goods, with the result that the one-third paid 
under the old agreement may not be one-third under the new 
agreement. Nevertheless (by s. 15) the above restrictions on the 
owner’s right to recover possession will apply to the new agree- 
ment, that is to say, once a third paid, always a third paid. 

The gist of the foregoing rules as to the owner’s right to 
recover possession is contained in the second part of the notice to 
be included in the note or memorandum of the agreement, and 
such part must indicate the precise amount of the ** one-third ” 
of the hire-purchase price, so that the hirer can ascertain whether 
the amount he has paid suffices to compd the owner to go to 
Court in order to recover the goods without the hirer’s consent. 
This statement of amoxmt is, of course, unnecessary in the case 

(a) Bat the section pioYidcs that no order of this kind may be made nnless 
the goods are at the time in possession or control of the hirer. 

(b) J.e., the price assigned in the agreement to that part of the goode, or 
if such goods were not priced separately, then such proportion of the hire- 
purchase price as the Court determines. 

(c) E.g,, if the hire-purchase price is £50 and the hirer has paid ofE £40, 
leaving an unpaid balance of £10, tbe Court can transfer to the hirer goods 
amoimting to £36 13s. 4d., because £40 exceeds £36 13s. 4d. by one-third of £10. 

id) I.e.f if he has acted in contravention of s. 11. 
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of a “ linked-on ” agieement under which (e) the cme-thiid is 
deemed to have been paid if it was paid under the earlier afiree- 
ment. 

When the Court has made an rader tcs specific d^very of the 
goods to tihe owner and has postponed the operation of the ordei^, 
s. 18 provides that the hirer shall be deemed bailee of &e goods 
under the terms of the agreement exc^yt that no further sum 
shall become payable under the agreonent by hirer or guarantor 
except in accordance with the terms of the order and that the 
Court may vary the terms of the agreement and of any guarantee 
to fit in the variation made by the Court in the terms of pay- 
ment. Furthermore, if during such postponement the hirer qp 
guarantor fails to comply with the conditions of postponement 
or ccnnmits any breach of the agreement, the owner dhall not 
talce any dvil proceedings in respect of such failure or breach 
except by way of application to the Comt which made the order 
for postponement. Finally, dining the postponement the Court 
may vary the conditions of postponement and make any further 
modification of the agreement, and of any contract of guarantee, 
it considers necessary, or it may revoke the postponement, (n do 
what it might have done in the first instance, vis., order specific 
delivery of part of the goods to the owner and transfer of the 
remainder to the hirer. 

In cases where the owner daima for money due imder the 
agreement as well as for possession, and the Court makes an order 
for specific delivery of part of the goods to the owner and 
transfer of the remainder to the hirer, the Court (by s. 14) must 
disallow the money claim. And if the Court has postponed the 
operation of an order for the specific delivery of the goods to the 
owner, the Court can only entertain the money dahn by revoking 
the poslponemoit and treating the agreement as then and there 
determined. 

Rights of landlord and of tinistee in bankmptcy.— A statement 
of the rights of landlcnd and trustee in bankruptcy respectively in 
relation to goods comprised in a hire-purchase agreement has been 
given earlier in this chapter (/), and, as there stated, such state- 
ment is applicable to all hire-purchase agreements, incduding those 
which come within the Act. The Act, however, contains some 
specific provisions for the protection of Ihe owner which appear to 
have been inserted ecs abundanti cautela, as they do not seem to 

(e) By 'virtue of s. 15, ttupra. 

(f) Ante, pp. 682 et te^. 
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go beyond the protection to which he would be entitled indepen- 
dently of such provisions. By s. 16, where the Court has post- 
poned the operation of an order for the specific delivery of goods, 
the goods are not during such postponement to be treated as 
within the possession, etc., of the hirer with the consent of the 
owner within s. 4 of the Law of Distress Amendment Act, 1908, 
or s. 88 of the Bankruptcy Act, 1914. Furthermore, (i) after the 
determination of a hire-purchase agreement the goods are not to 
be treated as comprised in the agreement for the purposes of s* 4 
of the Law of Distress Amendment Act, 1908, and (ii) after the 
owner has the right to recover the goods, and has commenced an 
action to enforce such right, the goods are not to be treated as 
within the last mentioned statute, notwithstanding that the Court 
postponed the operation of an order for specific delivery. As 
regards (i) the warning (g) may here be repeated that the owner 
must act promptly to get possession of his goods (by action if 
necessary) lest by leaving the goods for an undue period in the 
hands of the hirer he brings himself within the menace of the 
“reputed ownership” provisions of either of the above men- 
tioned enactments. 

Sub-section 4. — Credit Sales 

The provisions of the Hiro-Purchase Act, 1988, relating to 
credit sales can be stated very briefly. 

(i) The Act only applies to credit sale agreements within the 
same financial limits as hire-purchase agreements (h), and, 
furthermore, only to those where the purchase price is payable 
by at least five instalments (i). Total purchase price ” means 
the total sum payable by the buyer, “ exclusive of any sum 
payable as penalty or as compensation or damages for breach 
of the agreement ” (fc). 

(ii) The requirements stated in this chapter under Essentials 
of the agreement ” (I) apply (m) to credit-sales, except that the 

(g) Given on pp. 683, 684. 

(h) S. 1, ante, p. 685. 

(?) On p. 686, nQj;e (b), the question was raised whether an agreement in 
the Lee v. Butler form was a hire-purchase agreement within the Act, provided, 
of course, that it came within the Act's financial limits. There seems no doubt 
that, if such an agreement does not fall within the Act as being a hire- 
purchase agreement, it will fall within it as a credit-sale if the purchase price 
is spread over five or more instalments. 

(k) S. 21. This definition is similar to that of " hire-purchase price " in the 
case of hire-purchase agreements— see ante, p. 686. 

(l) Ante, pp. 686, 687. 

(m) S. 3. 
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expression ‘‘total purchase price” is substituted for “hire- 
purchase price ” and the requirement as to the notice (ti) to be 
contained in the note or memorandum is omitted. 

(iii) The provisions of the Act rendering certain provisions 
void if inserted in the agreement given in this chapter und^ 
“ Ineffective provisions ” (o) are not applied to credit-sale 
agreements, except that a person acting on behalf of the seller 
cannot be treated as an agent of the buyer, and that the 
seller cannot be absolved from the acts or defaults of any person 
acting on his behalf in connection with the formation or con- 
clusion of the agreement. 

(iv) The provisions of the Act given in this chapter under 
“ Exchange of information ” (p) apply both to hire-purchase 
and credit-sale. 

Save as above indicated, the provisions of the Act are not 
made to apply to credit-sales and, indeed, are in their nature 
only appropriate to hire-purchase. In the case of the implied 
warranties and conditions given in this chapter under “ Implied 
terms ” (q) the buyer in a credit-payment transaction is left to 
rely upon those imposed on the seller by the Sale of Goods Act, 
1893 (r), which are ample in their scope, but which may be 
contracted out of to any extent, and in the matter of “Appro- 
priation of payments” (s) the Common Law rules apply to 
credit payments but may be contracted out of. 

Section 8 . — Lterif Pledges, and Mortgages of Goods 
Sub-section 1. — lAen 

A Common Law possessory lien is the right in one man to 
retain in his possession goods belonging to another imtil certain 
demands of his against the owner have been satisfied (t). It 
depends entirely upon possession and lasts only while the creditor 
has continuous possession (u), and must therefore be distin- 
guished from an equitable lien (a?), which is a right given to 


(n) Ante, p. 687. 

(o) Ante, pp. 687, 688. 

(p) Ante, pp. 690, 691. 

(q) Ante, p. 688. 

(r) Ante, p. 648. 

(s) Ante, p. 690. 

(t) Hammonds v. Barclay, 9 East, at p. 435. Auctioneers and factors have 

also a lien on the proceeds of goods sold by them: Robinson v. Butter, 4 
B. & B, 954; 24 Tj. J. Q. B. 250. . _ _ _ 

(m) Sweet V. Pym, 1 East 4 ; 5 B. B. 497 ; Forth v. Simpson, 13 Ad. & El. 
680; 18 L. J. Q. B. 263. 

(x) Wilshere*s Equity, Chapter IV, s. 2. 
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creditors to have certain spedflc property applied in satisfaction 
of their demands, and which does not depend upon possesskm. 

The right of lien is one which is given by law {y) in two 
classes of cases: — 

^ i. To persons who are under a Common Law duty to render 
services, as, e.g., common carriers and innkeepers (z). 

iL To persons rendering services, spending money, skill, or 
labour, on the property of another person employing them 
for that purpose, as, e.g., all agents (a) and artificers (b). 

The right may be excluded by egress agreement or the 
course of dealing between the parties (c). Thus, it does not 
exist if the goods are received under a special agreement (d) 
or for a special purpose (e) inconsistent with its existence. Con- 
versdy, it may by agreement be enlarged from a particular lien 
to a general lien (/). 

A particular lien is the right to retain goods until demands 
in respect of those particular goods have been satisfied; a general 
lien is the right to retain goods against a general balance due 
from the debtor. A general lien can exist only by law, as in 
the case of innkeepers (g), or by e:)q>ress agreement, or by a 
custom so well established as to amount to an implied term of 
the contract (h). Such a custom exists in the case of factors (t), 
wharfingers (ft), packers (1), stockbrokers and bankers (m), 
solicitors (n) and insurance brokers (o). 


(i/) Re Leith’t Estate, Chambers v. Davidson, L. B. 1 P. C., at p. 805 ; 86 
L. J. P. 0. 17. 

(z) Ante, pp. 594-597. 

(a) Ants, p. 467. 

(b) See Scarfs v. Morgan, 4 M. & W*. 370. 

(e) Be Leith’s Estate (ttbt supra); Fisher v. Smsili, 4 App. Cas. 1; 48 L. J. 
Bx. 411. 

(d) Re Bowes, 88 Gh. D, 586 ; 56 li. .T. Oh. 148; Bock v. Gorrissen, 80 
li. J. Oh. 89. 

(e) Brandao t. Barnett, 13 Cl. A F. 787. 

(J) Wiltshire v. Great Western By., L. B. 6 Q. B. 776 ; 40 L. J. Q. B. 808. 
(p) MulUner v. Florence, 8 Q. B. u. 484 ; 47 L. J. Q. B. 700. 

(fc) Holdemess v. ColHnson, 7 B. A C. 219; 6 L. J. K. B. 17; Bock v. 
(iomssen («bi supra). 

(i) Baring v. Oorrie, 3 B. A Aid., at p. 148; Stevens v. Biller, 25 Ch. D. 
31; 58 L. J. Ch. 249. 

(A) Naylor v. JIfewples, 1 Esp. 109; 5 B. B. 722; Spears v. Hartley. 8 
Esp. 81. The lien ia for wharfage only, not for other diarges : Holdemess v. 
Coilinson (ubi supra). 

(l) Be Witt, 2 Oh. D. 489 ; 45 L. J. Bk. 118. 

(m) Be London and Globe Finance Corporation, [1902] 3 Ch. 416 ; 71 L. J. 
Ch. 898 ; Brandao v. Barnett, 13 01. A P. 787 (bankers). 

(til Ante, p. 496. 

(o) Snook V. Davidson, 2 Camp. 318; 11 B. B. 696; Mann v. Forrester, 4 
Camp. 660; 15 B. B. 734; and see Hevsison v. Guthrie, 2 Bing. N. 0. 755; 5 
1,. J. C P. 283. 
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A lien exists only in respect of goods received rightfully (p), 
and from the owner (q) or some person who had authority to give 
possession of them in order that work might be done upon 
them (r). 

The hirer of a chattel has implied authority from the owner 
to have it repaired so as to enable him to use it in the way in 
which such a chattel is ordinarily used^ and a limitation of that 
apparent authority which is not communicated to the repairer 
will not deprive him of his lien (s)« Thus where repairs are done 
to chattels let on hire-purchase agreements the repairer has a lien 
for his charges against the owner even though he knows of the 
hire-purchase agreement and even though the agreement provides 
that the hirer shall have no authority to pledge the credit of the 
owner for repairs to the goods or to create a lien upon them in 
respect of such repairs, provided that the repairer has no know- 
ledge of that provision (t). An artificer who has, at the request 
of the hirer, done work upon the hired chattel, cannot retain it 
as against ihe letter for hire in exercise of a lien upon it where 
the hiring agreement is at an end since a lien only arises where 
the chattel is deposited with the artificer with the consent, express 
or implied, of its owner («). Where goods are delivered by the 
owner to A in order that he may do certain work upon them, and 
A delivers the goods to B to do part of the work under a sub- 
contract, no right of lien can be created in favour of B as against 
the owner, except by his express or implied authority or by a 
custom of the trade (m). 

The right of lien is personal and cannot be transferred (os). 
It is a right merely to retain possession and not to make any 
charges in respect of keep or warehousing (y), nor, apart from 
statute, to sell the goods (a). 


(p) Madden v. Kempster, 1 Gamp. 12. 

(q) BuxUm v. Saughan, 6 C. & P. 674. 

(r) Green v. All Motors, Ltd., [1917] 1 K. B. 625 ; 86 L. J. K. B. 699. 

W Id.; Albemarle Supply Co., Ltd. v. Hind d Co., [1928] 1 K. B. 807 ; 97 
L, J. K. B. 25. 

(t) Albemarle Supply Co., Ltd. v. Hind d Co. {ubi supra). 

(tt) Bofomaicer, Ltd. v. Wycombe Motors, Ltd., [1946] K. B. 606; [1946] 
1 All E. B. 118. 

(to) Pennington v. Reliance Motor Works, [1923] 1-K. B. 127; 92 L. J. 
K. B. 202; see also Cassels d Co. v. Holden Wood, etc., 84 Xj. J. £. B. 834. 

(x) Donald v. Suckling, L. B. 1 Q. B., at p. 612; 36 L. J. Q. B. 2M. 

(y) Somes v. British Empire Shipptng Co., 8 H. L. 0. 388; 30 L. J. Q. B. 


(s) Thames Ironworks Co. v. Patent Demck Co., 29 Xj. J. Ch. 714; MuHiner 
V. Florence, 3 Q. B, D., at p. 489; 47 Ij. J. Q. B. 700 (a case decided before the 
Iimkeepers Act, 1878). A statutory right of sale now exists in the case of inn- 
keepers (anU, p. 694), and cases within ss. 492-601 of the Merchant Shipping 
Act, 1894 (ante, p. 626). 
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The right of lien is lost — 

i. By any discharge of the debt. It is suspended by 
taking a negotiable instrument as payment, but unless 
it is taken as absolute satisfaction the debt trill revive 

^ on its dishonour, even though it is in the hands of 

assignees for value (a). 

ii. By tender of the debt (b). 

iii. By taking security for the debt under circumstances 
inconsistent with its continued existence (c). 

iv. By re-delivery of the goods to the owner or his 
agent (d), unless there is an express agreement that 
in spite of such re-delivery the lien shall not be 
lost (e). 

Sub-section 2.— Pledges of Goods 
A pledge or pawn is constituted by the delivery of the actual 
or constructive possession, as security for a debt, of a chattel, or 
of anything of which possession can ^ transferred, e.g., a deben- 
ture (/), or a negotiable instrument (g), or a bill of lading (h). 
The delivery gives to the pledgee a special interest, sometimeB 


(a) Ounn y. Bolckow, Vaughan S Go., 10 Oh. D. 491; 44 Lr. J. Oh. 732. 

(b) Lilley y. Barnsley, 1 0. & £. 844 ; 70 B. B. 808; Kerford v. Mondel, 
28 It. J. Ex. 803. In ihe case of Albemarle Supply Co., Ltd. v. Hind the 
following rules were laid down by Scrutton, L.J., [1928] IK. B., at pp. 318, 
319: “A person dainiing a lien must either claim it for a definite amount, 
or give the owner particulars from which he himself can calculate the amount 
for which a lien is due. The owner must then in the absence of express agree- 
ment tender an amount covering the lien really existing. If he does not, unless 
excused, he has no answer to a claim of lien. He may be excused from tender- 
ing (i) if he has no knowledge or means of knowledge of the right amount; 
[ii; if the person claiming the lien for a wrong cause or amount makes it clear 
that he will not release the goods unless his full claim is satisfied and that 
claim is wrongful. The lact that the claim is made for more than the right 
amount does not matter unless the claimant gives no particulars from which 
the right amount can be calculated, or makes it clear that he insists on the 
lull amount of the right claimed: see Scarf e v. Morgan (4 M. & W. 270); 
Dirks V. Richards (4 Man. & G. 574) ; Huth d Go. v. Lamport (16 Q. B. D. 
735, 736), per Lord Esher; and Rumsey v. North Eastern Ry. (14 C. B. (n.s.) 
641, 661, 664), per Brie, C.J., and Willes, J.” 

(c) Angus v. McLachan, ^ L. J. Oh. 667 ; 23 Ch. D. 330; Re Taylor, Still- 
man, and Underwood^ [1891] 1 Ch., at p. 697 ; 60 L. J. Ch. 626 ; Re Douglas, 
Norman d Co., [1898] 1 Ch. 199; 67 If. J. Ch. 85. Where a solicitor takes 
from his client a security for his costs, the inference, in the absence of evidence 
to the contrary, is that he has waived his lien (id.), 

(d) See Penmngton v. Reliance Motor Works, Ltd (ubi sup) a). 

(e) Albemarle Supply Co., Ltd. v. Hind d Co. (ubi supra). 

if) Donald v. Suckling, L. B. 1 Q. B. 686; 36 L. J. Q. B. 232. 

(g) Lemdon Joint Stock Bank v. Simmons, [1892] A. C. 201; 61 L. J. Ch. 
723 

(h) Be David Allester, [1923] 2 Ch. 211; 91 L. J. Ch. 797. 
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called a ‘‘sp^ri property” (*), in- the goods, the general 
property remaining in the pledgor. By virtue of this special 
interest the pledgee has at Common Law an authority to sell the 
goods on the default of the pledgor to repay the money, either at 
the time originally appointed, or after notice by the pledgee 
If, however, the pledgee sells he does so by virtue and to the 
extent of the pledgor’s ownership, and not with a new title of his 
own; he must appropriate the proceeds of the sale, which are the 
pledgor’s money, to the payment of the debt, and must account 
to the pledgor for any surplus after paying the debt; he must take 
care that the sale is a provident sale, and if the goods are in bulk, 
he must not sell more than is reasonably suflOlcient to pay off the 
debt (Z), If it does not produce sufSicient to pay the debt, he 
may sue for the deficiency (m). The pledgee may also sub-pledge 
the chattel to the extent of his interest (n). He has, however, 
no right to foreclosure (o). 

The rights of the pledgee are extinguished: — 

i. By tender of the debt, after which, if the pledgee 
refuses or fails to re-deliver the goods, he can be sued 
in detinue or conversion (p). 

ii. By payment of the amount due, with interest (q)* The 
pledgor has the right to redeem at any time before 
sale, even though the time fixed for payment has 
expired (r). 

iii. By re-delivery to the pledgor, unless for a limited 

purpose only (s). 


(i) In the case of The Odessa ^ [1916] 1 A. C. 146 ; 86 L. J. P. C. 49, it was 
pointed out that the term “ special property " is incorrect; the pledgee has no 
property, but merely a special interest. His rights arise merely out of the 
possession which is given to him {Re Mornit, 18 Q. B, D., at p. 232; 66 L. J. 
Q. B. 189), which also enables him to maintain an action of detinue or conver- 
sion in respect of the goods : Swire v. Leach, 18 C. B. (n.s.) 479; 34 L. J. 
C. P. 150. 

(fr) Ex p. Huhhard, 17 Q. B. D. 690 ; 55 L. J. Q. B. 490; Stuhhs v. Slater, 
[1910] 1 Ch., at p. 639; 79 L. J. Ch. 420. 

(l) The Odessa, [1916] 1 A. 0.. at p. 159. 

(m) Jones V. Marshall, 24 Q. B. D. 269 ; 69 L. J. Q. B. 123. This applies 
also to a pawnbroker who has made a special contract under s. 24 of the Pawn- 
brokers Act, 1872 (id., and see post, p. 702). 

(n) Donald v. Suckling {uhi supra), where the difference between lien and 
pledge is explained in detail. 

(o) Carter v. Wake, 4 Ch. D. 606; 46 L. J. Ch. 841; Stubbs v. Slater (ubi 
supra), 

(p) Donald v. Suckling (ubi supra ) ; Harper v. Godsell, L. E. 6 Q. B., at 

p. 428; 39 L. J. Q. B. 185, (q) Swire v. Leach, 18 C. B. (n.s.), at p. 493. 

(r) Re Morritt (ubi supra); The Ningchow, [1916] P., at p. 222. 

(s) Reeces v. Capper, 5 Bing. N. G. 136; 8 L. J. C. P. 44; and see North 
Western Bank v. Poynter, [1896] A. C., at p. 68; 64 L. J. C. P. 27; Re David 
Allester (ubi supra). 
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Pcuimbrokers. — pledge to a pamibroker for less than £10 
is governed by the Pawnbrokers Acts, 1872 and 1022 (t) ; to loans 
above £10 the Conunon Law rules still apply (u). 

The following are the principal rules laid down by the Acts. 
A pawnbroker must on taking a pledge in pawn give to the 
pawner a pawn-ticket and must not take a pledge in pawn unless 
the pawner takes the ticket (ce). Except in the case of a loan 
exceeding 408. the profit and diarges are fixed by the Act (y), 
and must be stated on the ticket (s). Every pledge must-be 
redeemed within twelve months from the day of pawning, with 
seven days of grace, otherwise (i) if the loan does not exceed 
lOs., it becomes the absolute property of the pawnbroker; and 
(ii) if the loan is above 10s., it remains redeemable until actual 
sale (a). A pledge pawned for above lOs. must be sold by public 
auction, at which the auctioneer may bid and purchase, then 
becoming absolute owner; but at any time within three years 
after the auction the holder of the pawn-ticket may inspect the 
entry of the sale in the pawnbroker’s book, and if the sale 
realised more than the amount of the loan, with the profit due 
at the time of sale, the pawnbroker must on demand within the 
three years pay over the surplus, deducting the costs of the 
sale (b). 

In respect, however, of a pledge on which a loan of more than 
40s. is made a pawnbroker may make a special contract on a 
special pawn-ticket, a duplicate of whidi must be signed by the 
pawner (c). But by s. 10 (8) of the Moneylenders Act, 1927, 
the powers of a Court under s. 1 of the Moneylenders Act, 1000, 
to reopen transactions of moneylenders extend to any such 
special contract. 

The pro'visions of the Moneylenders Acts do not apply to 
other business carried on by pawnbrokers in accordance with 
the Pawnbrokers Acts (d), and by s. 14 of the Moneylenders 


^t) By s. 37 of the Act of 1872 e^erv pawnbroker (/.c., person carrying on 
the business of taking goods and chattels in pawn (s. 5) ) must have a licence. 

(u) Act of 1872, s. 10. 

(oj^ Id., s. 14. 

(y) Id., a. 16 andrFourth Schedule; Pawnbrokers Act, 1922, s. ]. 

(s) Pawnbrokers Act, 1922, s. 2. 

(a) Act of 1872, ss. 17, 18. 

(b) Id., ss. 19, 21, 22. The pawnbroker merely sells such rights as he him- 
self had (Morley v. Attenborough, 8 Ex. 600; 18 L. J. Ex. 148; 77 R. R. 709; 
see ante, p. 646). If, therefoi"©, the goods have been unla^^ fully pledged, a 
purchaser, including the pawnbroker himself, does not have a title as against 
the true owner: Bun owe v, Barnes, 82 L. T. 721. 

(c) Act of 1872, 6. 24. 

id) Moneylenders Act, 1900, s. 6 (a). 
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Act, 1927, it is provided that ss. 6, 12 and 18 of that Act (c) 
shall not apply to any loan by a pawnbroker <hi any pledge, or 
any debt in respect of such loan, although the loan is not made 
in the course of business carried on by Mtw in accordance with 
the Acts so long as (i) he sends or delivers to the pawner within 
seven days a note or memorandum containing all the terms 
oS. the contract, and showing the date the loan, the amount 
of the principal, the interest eacpressed in terms of a rate per 
cent, per ann i im (which must not exceed the rate of 20 per cent, 
per annum), and any other charges payable by the pawner under 
the contract, and (ii) the pawner is not charged any sum on 
account of costs, charges, or expenses, incidental to or relating 
to the n^tiations for ^e loan or proposed loan other than 
certain charges specified in the section. 

The holder for the time being of a pawn-ticket is presumed to 
be the person entitled to tede^ ; and on payment of the loan 
and profit the pawnbroker must deliver the pledge to the person 
Iffoducing the pawn-ticket, and is indemnified for so doing (/). 
This, however, applies only between the pawnbroker and the 
pawner, or an owner who has authorised the pledge, and does 
not affect the Common Law rights of an owner of laroperty which 
is pledged against his wiU so as to prevent him from recovering 
from the pawnbroker the property itsdl, or its value, if it has 
been returned to the pawner, who has redeemed it (g). And, 
eonversdiy, if a pledgee knows that the pledgor is not the owner, 
and had no authority to pledge, he may return the pledge to the 
true owner (h). 

Wbrni any person is convicted in any Court of stealing or 
fraudulently obtaining goods, and the same have been pawned, 
the Court, on proof of the ownership, may order delivery thereof 
to the owner, either with or without payment to the pawnbr<fiEer 
of all CHT any part of the loan (i). The Common Law rights of 
the owner are not affected by such an wder, and he may, instead 
of complying with the order, sue the pawnbroker for the return 
of the goods (k). 

Where a pledge is destroyed or damaged by fire the pawn- 
broker is liable, on application within the pmod.during which the 


(«) See ante, p. 157 (note or memorandnm in writing) ; ante, p. 159 (agree- 
ments relating to costs); ante, p. 289 (limitation of actions). 

(fi Pawnbrokers Act, 1872, s. 26. 

(g) Singer Mamifacturing Co. v. Clark, 6 Ex. D. 37 ; 49 L. 3. Ex. 224. 

(h) Cheesemam v. Sxall, 6 Ex. 341; see also 6 Ex. D., at p. 48; 20 L. J. 
Ex. 209. 

(») Pawnbrokers Act, 1872, s. 80. 

(k) Leioeeter i Co, v. Cherryman, (1907) 2 E. B. 101; 76 L, J. E. B. 76. 
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pledge would have been redeemable, to pay the value of the 
pledge after deducting the amount of the loan and profit, the 
value being the amount of the loan and profit and 25 per cent, on 
the amount of the loan; and he may insme to the extent of the 
V|due so estimated. Where a pledge has been depreciated in 
value through the fault of the pawnbroker, a Court of summary 
jurisdiction may award compensation to the owner (Z). 

Sub-section 8. — Mortgages of Chattels, Bills of Sale 

Mortigages of chattels.— A mortgage of chattels involves, not 
the delivery of possession, as in the ease of a pledge, but the 
transfer of property as security for a debt, and subject to the 
right of the mortgagor to redeem (m). Mortgages of personal 
chattels are governed by the Bills of Sale Acts, 1878 and 1882, 
the latter of which has been slightly modified by amending Acts 
of 1890 and 1891. The Bills of Sale Act, 1878, applies, however, 
not only to mortgages, but also to absolute transfers of personal 
chattels. 

The Bills of Sale Acts. — ^A bill of sale is an instrument by 
* which the title to personal chattels is transferred (n) from one 
person (termed the grantor) to another person (termed the 
grantee) either absolutely or by way of security for money. 

The Act of 1878 was intended to prevent creditors from being 
defrauded by secret assurances of chattels, which were permitted 
to remain in the ostensible possession of the person who had 
parted with them, and applies to both kinds of bills of sale, 
though, as regards biUs of sale given by way of security, it is 
modified by the Act of 1882. 

The Act of 1882 was designed to protect borrowers, and applies 
only to biUs of sale given by way of security (o). 

Application of the Acts, — ^The Acts apply to every bill of sale 

whereby the holder or grantee has power, either with or without 
notice, and either immediately or at any future time, to seize or 
take possession of any personal chattels comprised in or made 
subject to such bill of sale ” (p). 

(l) Act of 1872, 6S. 27, 28. 

(m) Ex p. Hubbard, 17 Q. B. D., at p. 698; 66 L. J. Q. B. 490; Re Morritt, 
IS Q. B. D., at p. 282; 66 Jj, J. Q. B. 139; Johnson v. Diprose. [1893] 1 
Q. B., at p. 817; 62 L. J. Q. B. 291. 

(n) Marsden v. Meadows, 7 Q. B. D., at pp. 84, 86 ; 60 L. J. Ch. 636. 

(o) Bills of Sale Act (1878) Amendment Act, 1882, s. 3. 

(p) Bills of Sale Act, 1878, s. 3. 
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Definition of personal chattels (g), — This expression indudes 
goods, fumiture, and other articles capable of complete transfer 
by delivery 9 and (when separately assigned or charged) fixtures 
and growing crops, but not chattel interests in real estate, nor 
fixtures (except trade machinery as defined by the Act (r)) or 
growing crops when assigned with any interest in the land or 
building to which they 'are afSxed or the land on which they 
grow, nor stock, shares, or choses in action (s). Fixtures and 
growing crops are not deemed to be separately assigned or charged 
when the land passed by the same instrument, merely because 
they are assigned by separate words or i)Ower to sever them is 
given (t). 

Definition of bill of sale.— By s. i of the principal Act the 
expression bill of sale ” includes three classes of documents, 
namely — 

(i) bills of sale, assignments, transfers, declarations of trust 
without transfer, inventories of goods with receipt 
thereto attached, or receipts for pmrchase moneys of 
goods and other assurances of personal chattels ” ; 

(ii) powers of attorney, authorities or licences to take 
possession of personal chattels as security for any 
debt»»; 

(iii) any agreement, whether intended or not to be followed 
by the execution of any other instrument, by whidi a 
right in Equity to any personal chattels, or to any 
charge or security th^eon, shall be conferred 

But it does not include the following documents — 

(i) assignments for the benefit of creditors (tx) ; 

(q) Id., s*7! 

(r) Id., B. 5. But trade machinery, if afdxed to land, passes tinder a con- 
veyance of the land. Accordingly, an assurance of land including trade machinery 
(even though expressly mentioned) is not an assurance of personal chattels, 
unless the trade machmery is assigned by separate words or the assignee has, 
apart from his powers as grantee of the land, a separate and distinct power 
to sever it and sell it as something separate and distinct from the land to which 
it is affixed: R& Yates, 88 Ch. D. 119; 57 L. J*. Ch. 697; Brooke v. Brooke, 
[1894] 2 Ch. GOO; 64 L. J. Ch. 21; Small v. National Provindal Bank of 
England, [1894] 1 Ch. 666; 68 L. J. Ch. 270. By e. '8 of the Amcultural 
Credits Act, 19&, an agricultural charge as denned by s. 5 of we Act, is 
not to be deemed a bill of sale within the meaning of the Bills of Sale A-cts. 

(s) Book debts are accordingly not chattels within the Acts, but a general 
assignment of book debts must be registered as an absolute bill of sale under 
6. 48 of the Bankruptcy Act, 1914. 

(t) Bills of Sale Act, 1878, s. 7. 

(tt) J.e. , for the benefit of all creditors (Ex p, Salamm, [1907] 2 K. B. 170 ; 
76 L. J. £. B. 828. Such assignments are governed by the Deeds of Arrange- 
ment Act, 1914. 
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(ii) marriage settlements (x ) ; 

(iii) transfers or assignments of any ship or share therein; 

(iv) transfers of goods in the ordinary course of business of 
any trade or calling (t^); 

^ (v) bills of sale of goods in foreign parts or at sea; 

(vi) bills of lading, India warrants, warehouse-keepers’ certifi- 
cates, warrants or orders for the delivery of goods, or any 
other document used in the ordinary course of business 
as proof of the possession or control of goods, or authoris- 
ing its possessor to transfer or receive the goods thereby 
represented. 

The Act of 1890, as amended by the Act of 1891, also excludes 
certain instruments creating securities on imported goods. 

A debenture creating a floating charge on all the property of 
a company is not a bill of sale xmder the Act of 1878 ( 2 ;). 

This definition of bills of sale must be read with the previous 
section, which limits the application of the Act to bills of sale 
giving power to seize or take possession of personal chattels. 
Neither Act applies where the object and effect of a transaction is 
immediately to transfer the possession (a). As to the three classes 
of documents comprised in the definition of bills of sale, the 
following points must be noted:— 

i. As to the first class, in order to constitute a bill of sale there 
must be an assurance — ^that word qualifying all the preceding 
words (b). 

Thus, in Be Lovegrove (c), L. a manufacturer, being short of 
capital and unable to wait for payments in the ordinary way by 
his customers, entered into an agreement with a company formed 
to act as a sales company. L. covenanted not to sell to anyone 
but the company and the company covenanted not to buy from any- 
one but L. When L. sold goods to a customer of his the customer 
was given an invoice bearing the name of the company, which was 
the vendor to him. The company then paid L. 90 per cent, of 


(x) Including a memorandum of agreement for a marriage settlement, 
though informal and not under seal; Wenman v. Lt/on d Co., [1891] 2 Q, B. 
192, and also a post-nuptial assignment executed in pursuance of an ante- 
nuptial deed: Re Reis, ex p. Clough, [1904] 2 K. B. 769; 73 Jj. J. K. B. 929. 

(y) The expression "goods” includes growing crops: Stephenson v. 
Thompson, [1924] 2 K. B. 240; 93 L. J. K. B. 771. 

(z) Be Standard Manufacturing Co., [1891] 1 Oh. 627; 60 L. J. Oh. 72. It 
is also expressly excluded from the Act of 1882 (td., s. 17), but, if created by a 
company registered in England, it must be registered under s. 96 (2) of the 
Companies Act, 1948. 

(a) Ex p Close, 14 Q. B. D., at p. 393; 54 L. J. Q. B. 43; Ramsay v. 
Margrett, [1894] 2 Q. B., at p. 26; 63 L. J. Q. B. 513. 

(b) NofOi Central Wagon Co. v. Manchester, etc., By., 85 Oh. D.. at 
p. 213; 66 L. J. Oh. 609. Affirmed, 13 App. Gas. 664; 68 Lr. J. Ch. 219. 

(c) [1935] Ch. 464; 104 L. J. Ch. 282. 
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price. It was argued that this agreement was a hill of sale, 
its real substance being that the company lent L. 90 per cent, of 
the price on security of the goods. Held, that it was not a 
bill of sale, since there was no assurance to the company of the 
goods by the agreement. 

• 

Moreover, there must be an assurance constituted by a docu- 
mentf for the Acts apply only to transactions dependent upon 
documents, and in which recourse must be had to the document 
to establish title (d). The document must be an operative part 
of the transaction, as distinct from being merely evidence or a 
record of the transaction (e). 

If there is a transaction which is complete without any docu- 
ment, and under which the grantee gets a title independently of 
any document, an agreement in writing which merely records the 
terms of the transaction or regulates the exercise by the grantee 
of his rights under that independent title is not a bill of sale; but 
if the document is intended to be part of the transaction by which 
the grantee gets his title, then, whatever may be its form, even 
if it is only a receipt, it is a bill of sale (/). 

Thus, in Ex p. Hubbard, where goods had been actually 
deposited as security for a debt, so that a good Common Law 
pledge was constituted, a document reciting the transaction, and 
setting out the conditions under which the pledgee might sell the 
goods, was held not to be a bill of sale, because the pledgee had a 
good title independently of the document, which merely recorded 
a completed transaction under which he had actually taken 
possession, and regulated the exercise of his legal rights under a 
title already acquired (g). 

For this reason also a pawnticket is not a bill of sale (h). 

But where a person who has advanced money on the security 
of goods does not get either actual or constructive possession, but 
gets merely a document called a warrant ” (not being one of 
the instruments excepted by the definition) describing the goods 

(d) Ramsay v. Margrett (uhi supra); GJiarlestoorth v. Mills, [1892] A. C., 
at p. 242; 61 L. J. Q. B. 830. 

(e) Charlesworth v. Mills, [1892] A. C., at p. 239. , 

(/) Ihid., and see Ramsay v. Margrett (uhi 9upra). Where there is merely 
a contractual right to obtain possession, and that right can be Justified only 
by an agreement in writing, then the agreement is a bill of sale : Great Eastern 
Ry. V. Lord's Trustee, [1909] A. C., at pp. 116, 117; 77 L. J. K. B. 611. 

(g) 17 Q. B. D. 690 ; 55 L. J. Q. B. 490. See also Newlove v. Shrewsbury, 
21 Q. B. D. 41; 57 L. J. Q. B. 476; Wnghtson v. McArthur d Hutchtnsons, 
Ltd., [1921] 2 K. B. 807; 90 L. J. K B. 842; Re David Allester, [1922] 2 
Ch. 211; 91 L. J. Ch. 797. 

(h) Dublin City Distillery, Ltd. v. Doherty, [1014] A. C. 823, at p. 855; 
83 L. J. P. C. 265. 
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and stating that they aie deliverahle to him or his assigns, such 
docmnent is a bill of sale (t). 

So also, if there is a completed sale, a receipt subsequently 
^ven is not a bill of sale because it contains an acknowledgment 
of <the sale (k), but although a document may be in form a receipt, 
if it contains all the terms of the contract between the parties 
and was intended to embody that contract, it is a bill of sale (I). 
And where a contract for sale is enforceable only by reason of a 
memorandum in writing containing the terms of the contract, 
such memorandum is a bill of sale (m). 

ii. A power of distress in an ordinary tenancy agreement is not 
within the second class of documents; but tenancy agreements 
between a brewer and the lessee of a tied house, allowing the 
former to distrain for the price of goods sold by him to the lessee, 
have been hdd to amount to licences to take possession of goods 
as security for debt (n). 

By s. 189 of the Law of Property Act, 192S, a power of distress 
given by way of indemnity against a tent or any part thereof 
payable in respect of any land, or against the breach of any 
covenant or condition in relation to land, is not, and Aall not 
be deemed ever to have been, a bill of sale within the meaning 
of the Bills of Sale Acts. 

By s. 6 of the principal Act any attornment, instrument or 
agreement, not being a mining lease, whereby a power of distress 
is given by way of security for any present or future debt, and 
whereby rent is reserved as a mode of providing for pa 3 /ment of 
interest on such debt or otherwise for the purpose of the security, 
is deemed a bill of sale of any personal chattels which may be 
taken under the power of distress; but this does not include a 
mortgage of any interest in land which the mortgagee, being in 
possession, shall demise to the mortgagor at a fair and reasonable 
rent. 

The efiect of the word “deemed ’* iii this section is that such 
an instrument is not a bill of sale, but is only to be treated as 
such for purposes of registration. If unregistered, it is void 
under s. 8 of the Act of 1878, but not being actually a bill of sale 
it need not b<S in the form required by the Act of 1882 (o). 


(») Dublin City Diitillery, Ltd. v. Doherty, supra. 

(h) Ramsay v. Margrett (ubf supra); and see Preeee v. GilKng, 53 L. T. 
763; Haydon v. Brown, 69 L. T. 8w. 

(/) Be Hood, 42 W. B. 23. 

(«) Be Roberts, 86 Ch. D. 196; 66 L. J. Ch. 962. 

(n) Pulbrook v. Ashby, 66 L. J. Q. B. 376; Stevens v. Marston, 60 L. J. 
Q. B. 192. 

(o) Green v. Marsh, [1892] 2 Q. B. 380 ; 61 L. J. Q. B. 442. 
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It is also only a bill of sale so far as regards personal chattels 
which may be seized, and, even if unregistered, is not void for all 
purposes (p). Thus, so far as it creates the relationship of land- 
lord and tenant, it afEects merely the land, and is not within 
the Acts, so that the attornment clause enables the mortgagee to 
recover possession of the land when rent due under the agreement 
is in arrear (g). ^ 

In a mining lease a power of distress may be given over 
chattels of the lessee on adjoining mines (r). 

To bring a mortgage within the exception in the latter part of 
the section there must be a bona fide lease by a mortgagee in. 
possession, not a pretended lease for the purpose of obtaining a 
power of distress as a further security for the interest of the 
mortgage {s). 


A genuine hire-purchase agreement is not a bill of sale merdy 
because the owner of the goods reserves a right to resume posses- 
sion upon default of payment by the hirer, the Acts referring only 
to licences to take possession which are given by the owner (f). 

But a document which purports to be merely a hire-purchase 
agreement may amount to a bill of sale if it is part of an agree- 
ment for, and is intended to secure, a loan. 

Thus, in Mellor*8 Trustee v. Maas, A, who had contracted to 
buy an hotel, and furniture, applied to B for a loan, which was 
refused. It was then agreed that B should buy the furniture and 
let it to A on a hire-purchase agreement, under which the property 
would not pass to A until all the instalments had been paid, and 
in default of payment B would have the right to resume pos- 
session. It was held that the Court must in every case consider 
not merely the form of the document, but the true nature of the 
whole transaction ; that the real intent was that the hire- 
purchase agreement should be a security for a loan ; and that it 
was therefore a bill of sale (u). 


iii. The third class of documents includes only those giving 
merely an equitable as distinct from a legal right, as, for example, 
an agreement to execute a bill of sale to secure payment of a debt, 
in the event of the debt not being paid within a certain time (os). 

Hence it does not apply to a clause in a building contract 
providing that all materials brought by the builder upon the land 


(p) Re Willis, ex p. Kennedy, 31 Q. B. D. 384; 67 L.-» J. Q. B. 634. 

(g) Mvmford v. Collier^ 26 Q. B. D. 379 ; 59 L. J. Q. B. 662. 

(f) Re Boundtnood Colliery Co., [1897] 1 Ch. 373; 66 L. J. Ch. 186. 

(s) Re Willis («bi supra). 

(t) Ex p. Crawcour, 9 Ch. D. 419; 47 Ii. J. Bk. 94; MeEntire v. Crossley, 
[1896] A. C. 467 ; 64 L. J. P. C. 129. 

(tt) [1903] 1KB. 326 ; 73 L. J. K. B. 82; affirmed, [1906] A. C. 102; 74 
L. J. K B. 462. See also Beckeit v. Tower Assets Co., n891] 1 Q. B. 638; 
60 L. J. Q. B. 493; Johnson v. Rees, 84 L. J. K. B. 1276. 

(®) Shears d Sons, Ltd. v- Jones, [1922] 2 Ch. 802 ; 92 Ii. J. Ch. 28. 
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shall become the property of the landowner because, before the 
materials are brought upon the land, the landowner has no equit- 
able right or interest in them, and as soon as they are brought 
upon the land the legal property in them passes to him (y). 

Any right in respect of chattels to be acquired in the futiue 
by the grantor is an equitable right, and future chattds cannot 
now be assigned by way of security, except under s. 6 (2) of the 
Act of 1882 (post, p. 715), or where there is a covenant to replace 
existing chattels (s). 

Ro^stration. — ^The principal rules as to registration and 
matters relating thereto are in ss. 8-11 and 22 of the Act of 1878, 
which, as to security bills, are modified by ss. 8, 10, and 15 of the 
Act of 1882 (a). 

Every bill of sale must be (i) duly attested, (ii) registered, 
and (iii) must truly (2>) set forth the consideration for which it 
was given (c). 

Consideraiion . — ^The decisions upon ** consideration ” are very 
numerous. The general principle is that the facts must be stated 
with substantial accuracy ** either as to their legal effect or as to 
their mercantile or business effect ** (d). 

An important matter to be remembered is that money retained 
by the grantee for interest or expenses connected with the trans- 
action must not be described as paid to the grantor, though 
money retained with the consent of the grantor in satisfaction of 
a delM independent of the transaction may be so described, 
provided that it is an existing debt and not a future debt or 
liabiUty (e). 

It is not untrue to describe the consideration as paid to the 
grantor if it is paid to someone dse at his request (/), and in this 
case it is immaterial whether it is paid in respect of an existing 
or a future debt or liability (g). 


(y) Reeves v. Barlow, 12 Q. B. D. 486; 53 L. J. Q. B. 192. 

iz) Seed v. Bradley, [1894] 1 Q. B. 319; 63 L. J. Q. B. 387. 

ia) As to local registration, see yost, p. 711. 

ih) The word “ truly ” is contained only in s. 8 of the Act of 1882. 

ic) S. 8 (1878); s. 8 (1882). 

id) See Credit Co. 't. Pott, 6 Q. B. D. 295 ; 50 L. J. Q. B. 106 ; Richardson 
V. Harris^ 22 Q. B. D., at p. 271. 

(e) Ex p Firth, 19 Ch. D. 419; 51 Tj. J. Ch. 473; Richardson v. Harris, 22 
Q. B. D. 268; Darlow v. Bland, [1897] 1 Q. B. 125; 66 L. J. Q. B. 157; 
Parsons v. Equitable Investment Co , [1916] 2 Ch. 627; 85 L. J. Ch. 761; 
Stott V. Shatfl d Lee, [1928] 2 K. B. 26; 97 Li. J. K. B. 566. As to money 
so retained by inoneylendois, see also s. 12 of the Moneylenders Act, 1927, 
ante, p. 159. ' 

(j) Richardson v. Harris, 22 Q. B. D., at p. 274. 

(a) Re WilUhire. [19001 1 0. B. 96; 69 L. J. O. B. 146. 
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Attestation^ — ^In. the case of an absolute bill of sale the attes- 
tation must be by a solicitor, and must state that, befoie the 
execution of the bill, he explained the bill to the grantor (h). In 
the case of a security hiU this is not necessary, but the attestation 
must be by one or more credible 'witnesses, not being parties to 
the biU (0. 

Registration. — ^The original bill, 'with every schedule or 
inventory annexed or therein referred to, with a true copy (fe) of 
the bill, of every schedule or inventory and every attestation, 
together with an affidavit verifying (i) the time when it was 
given, (ii) its due execution and attestation, and (iii) the residence 
and occupation of the grantee and every attesting witness, must be 
presented to, and the copy and affidavit filed with, the registrar (Z) 
within seven clear days after it was given (m) (or, in the case 
of a security bill, if it is executed out of England, within seven 
clear days after the date at which it would arrive in England if 
posted within seven days after its execution (n)); if, however, 
the seven days expire on a Sunday, or other day on which the 
office is closed, registration is good iE made on the next day (o). 
Any substantial defect or inaccuracy in the affidavit unll render 
the registration void. 

Here again the cases are too numerous to be dealt with, 
especially as regards misdescriptions of residence and occupation. 
The test is whether the description is sufficient for the purposes 
of identification (p). Thus it is erroneous and misleading to 
describe a person who carries on the business of soap manufacturer 
as a gentleman of no occupation (q), or to describe simply as a 
married woman a wife living apart from her h'osband and em- 
ployed as a manageress of a business (r). 


(h) S. 10 a) a878). 

(») S. 10 (1882). 

(fe) See Burchell v. Thompson^ [1920] 2 K. B. 80; 89 h, J. K. B. 583; Cow- 
mereial Credit Co. of Canada, Ltd. v. Fulton, [1923] A. 0. 798 ; 98 L. J. P. 0. 
12 . 


(Z) The Masters of the High Oourt execute the office of registrar (s. 18 
(18^) ). Where the district in which the grantor resides or the chattels are 
situated is outside the London Bankruptcy district the registrar must send to 
the county court registrar of such district or districts a copy of the bill and 
every schedule and inventory and for that purpose may Vequire more than one 
copy to be presented on registration (s. 11 (1862); Administration of Justice 
Act, 1925, s. 23). 

(m) S. 10 (2) (1878). 

(n) S. 8 (1882). 

(0) S. 22 (1878). 

ip) Ex p. MaoHattie, 10 Ch. D., at p. 407; 48 L. J. Bk. 26. 

(q) Re Boddington, ^ L. J. K B. 2119. 

(r) Kemble v. Addison, [1900] 1 Q. B. 480 ; 69 L. J. Q. B. 299. 
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If the bill of sale is subject to any defeasance or condition or 
declaration of trust not contained in the body thereof, the same 
is deemed to be part of the bill, and must be fmtten on the same 
paper therewith before registration, and must be set forth in the 
copy that is filed, otherwise the registraUon is void (s). 

A defeasance is a collateral stipulation defeating some provi- 
sion of the bill of sale (t), as, for instance, a collat^al agreement 
that, if the borrower obtains money from any other loan o£Bice, 
the whole loan may be called in as if an instalment had been 
missed (u). 

Examples of conditions are 

(i) a provision that the lender should have recourse to other 
securities first (a;); 

(ii) a stipulation in a promissory note given at the same 

time as the bill of sale and providing for the same 
monthly pa3rment8, that if default should be made in 
pa3nnent of one instalment, the whole sum unpaid 
should immediatdy become due (t/); 

(iii) a provision in a mortgage given at the same time as the 
bill of sale and providing for the same monthly pay- 
ments, but with compotmd interest, whereas only simple 
interest was payable under the hill of sale (z). 

This section applies whether the defeasance or condition is in 
favour of the grantor or the grantee (a). But it applies only to 
agreements which are part of the bargain, and made before or 
contemporaneously with the bill of sale and not to those made 
subsequently (b). The mere fact that a collateral security is 
given does not, however, vitiate the bill of sale (c). 

A transfer or assignment of a registered bill of sale need not 
be registered; if two or more bills of sale are given in respect of 

(») S. 10 (8) a878). 

S HeselUne y. Simmons^ ^ Q- ^-s p. 558; 62 L. J. Q. B. 5. 

I Smith V. Whiteman, [1909] 2 E. B. 437; 78 L. J. K. B. 1073; Hall v. 
Whiteman, [1912] 1 E. B. 688 ; 81 L. J. E. B. 660. 

(x) Heseltine v. Simmons {uhi supra), 

(y) Counsell v. London and Westminster, etc,, Co,, 19 Q. B. D. 512; 56 
L. J. Q. B. 622; as explained in Edwards v. Marcus (infra). The promissory 
note is, howeyer, yali^. Monetary Advance Co. v. Cater, 20 Q. B. D. 785 ; 57 
L. J. Q. B. 463. 

(s) Edwards v» Marcus, [1894] 1 Q. B. 687; 63 L. J. Q. B. 363; 70 L. T. 
182. Compare Stott y. Shaw d Lee, Ltd., [1928] 2 E. B. 26; 97 L. J. E. B. 
556 ; where it was held that there was nothing in a contemporaneous mortgage 
which affected the rights on liabilities under the bill of eale. 

(a) Edwards v. Marcus (uhi supra). 

(b) Linford v. Pochett, [1895] 2 Ch. 835; 64 L. J. Ch. 752; Lester v. 
Hickling, [1916] 2 E. B. 302 ; 85 L. J. E. B. 1060. 

(c) Caipenter y. Been, 23 Q. B. D. 666. 
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the same chattels they have priority in order of their date of regis- 
tration (d). 

The registration must be renewed every five years by an 
aflBidavit stating the date of the bill and the last registration, and 
the names, residences, and the occupations of the parties, and that 
it is a subsisting bill (a). Re-registration is not necessary if in tfie 
meantime the grantee has taken possession of the goods and has 
so acquired a title not dependent upon the bill of sale (jf). 

Upon evidence of the discharge of the debt for which the bill 
was given, the registrar may order a memorandum of satisfaction 
to be written upon any registered copy of the bill (g). 

Any Judge of the High Court on being satisfied that the 
omission to register a bill of sale, or an affidavit of renewal, within 
the prescribed time, or the omission or misstatement of the name, 
residence, or occupation of any person, was accidental or due to 
inadvertence, may in his discretion order such omission or mis- 
statement to be rectified by the insertion in the register of the 
true name, residence, or occupation, or by extending the time 
for such registration on such terms and conditions as to security, 
notice by advertisement or otherwise, as he thinks fit to 
direct (h). 

. The time for re-registration cannot, however, be extended so as 
to defeat the rights of an execution creditor (i), or the trustee in 
bankruptcy of the grantor of the bill of sale (h), in whom the title 
to the goods has vested in consequence of the failure of the holder 
of the bill to re-register within the time prescribed by the Act. 

To prevent evasion of the Act by the execution of fresh bills 
of sale within seven days, it is provided that any bill of sale 
executed within seven days aft^ the execution of an unregistered 
bill for the same debt or part thereof, and in respect of the same 
chattels or part thereof, shall be absolutely void, unless proved to 
have been given bona fide for the purpose of correcting some 
material error in the prior bill (I). 

As regards the result of non-compliance with the rules relating 

(d) S. 10 (3) (1878). 

(a) S. 11 (1878). 

(/) Be Tooth. [1034] Oh. 616; 103 L. J. Oh. 315. 

(gf) S. 15 (1878). 

(h) S. 14 (1878). This section applies only to rectification of the register, 
and a judge has no power to allow a supplemental affidavit to be filed in order 
to supply particulars inadvertently omitted from the affidavit filed at the 
time 01 registration (Crev? v. Cummings, 31 Q. B. D. 420 ; 57 L. J. Q. B. 641). 

(t) Crew V. Cummings (ubi supra). 

(h) Re Parsons, ex p. Purler, [1893] 2 Q. B. 123 ; 62 L. J. Q. B. 865. 

(Z) S. 9 (1878). 
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to registration there are the following differences between absolute 
and security bills : — 

1. By s. 20 of the Act of 1878 chattels comprised in an absolute 
bill of sale which is duly registered are not deemed to be in the 
possession, order, or disposition of the grantor within the meaning 
of s. 88 of the Bankruptcy Act, 1914 (m). But so far as concerns 
security bills, this section is repealed by s. 15 of the Act of 
1882 (n). 

2. By s. 8 of the Act of 1878 an absolute bill of sale which 
is not duly attested or registered, or does not set forth the 
consideration — 

(a) is deemed fraudulent and void against certain persons 
only, namely, (i) the gremtor’s trustee in bankruptcy, (ii) 
the trustee of any assigiunent for the benefit of creditors, 
and (iii) an execution creditor or sheriff’s officer seizong 
the chattels in the execution of any process of any court ; 

(b) is, even against them, void only so far as regards any 
chattels comprised in it which are in the possession or 
apparent possession of the grantor. 

By s. 4 of the Act of 1878 goods are in the apparent possession 
of the grantor so long as they are on the premises occupied by him, 
or are used or enjoyed by him in any place whatsoever, although 
^formal possession may have been taken by someone else. There- 
fore mere formal possession by a broker’s man is not enough. 
There must be something done ** which takes them plainly out of 
the apparent possession of the debtor in the eyes of everybody 
who sees them ” (o). Where as between husband and wife the 
situation of the goods is consistent with their being in the posses- 
sion of either party, the law attributes possession to the party 
who has the legal title, so that an assurance by a husband to his 
wife is not affected by this section merely because the goods 
remain in the house which they both occupy (p). 

As to security bills, the above section is repealed by s. 15 of 
the Act of 1882; and by s. 8 of the latter Act it is provided that 
a sectirity bill of sale, not duly attested or registered, or not truly 
setting forth the consideration, shall be void in respect of the 
personal chattels contained therein. In this case the bill of sale 

(m) Ante, p. 662. 

(tt) See Smft v. Pannell, 24 Ch. B. 210; 58 L. J. Ch. 341; Heseltine y. 
Simmons, [1892] 2 Q. B. 647; 62 L. J. Q. B. 6; Re Oinger, [1897] 2 Q. B 
461; 66 L J. Q. B. 777. 

( 0 ) Ex p. Jay, 9 Ch. D., at p. 704 ; 48 L. J. Bk. 122. 

(p) Ramsay y. Marqrett, [1894] 2 Q. B. 18; 63 L. J. Q. B. 613; see also 
French v. Gething, [1922] 1 K. B. 286 ; 91 L. J. K. B. 276; Htilop y. Hislov, 
[1960] \V. N. 124. 
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is void (zs between the grantoT and the grantee i and the grantee 
gets no title to the goods, even though he has taken possession (g), 
but the grantor is liable on his covenant for payment (t). 

ReQUlsites of form. — ^An absolute bill of sale need not be in 
any particular form, A security bill of sale is governed by s. 9 of 
the Act of 1882, which provides that every bffl of sale given by 
way of security for the payment of money is noid, imless made in 
accordance with the form prescribed by the schedule to the 
Act (s). 

By s. 4 of the Act of 1882, every security bill must have 
annexed thereto a schedule containing an inventory of the 
personal chattels comprised in the bill, and subject to two excep- 
tions in s. 6 is void, except as against the grantor, in respect of 
any chattels not specifically described in the schedule. 

By s. 5 of the Act every security bill is void, except as against 
the grantor, in respect of any personal chattels specifically 
described in the schedule thereto of which the grantor was not 
the true owner at the time of the execution of the bUL 

To be the “ true owner ” a person must have a legal or equit- 
able title; accordingly a hirer of chattels who merely has an 
option to purchase is not the true owner (t). And where a hus- 
band and wife, who were together described as “the grantor*', 
gave a bill of sale over chalks which, in fact, belonged to the 
wife alone, it was held that “the grantor” was not the true 
owner of the goods (u). But the grantor of a security bill of sale 
is still, to the extent of his equity of redemption, the true owner 
of the chattels and may grant a second biU of sale of the same 
chattels (os). Where, however, a person has a voidaible title to 
goods he is the true owner until his title has been avoided (y). 

But, by s. 6 of the Act, nothing in ss. 4 and 5 shall make a 
bill of sale void in respect of — 

(1) Crops growing at the time of its execution, and separately 
assigned or charged. 

(2) Fixtures separetely assigned, and plant or trade 
machinery, where such fixtures, plant, or machinery are 
used in, attached to, or brought on any^land or premises 


(q) Ex p. Parsons ^ 16 Q. B, D. 632; 66 Li. T. Q. B. 137. 

Heseltine v. Simmons, [1892] 2 Q. B., at pp. 668, 664. 

(fi) Accordingly, most of the inslruments specified in &. 4 of the Act of 1878 

cannot be good security bills. ^ 

(t) Lems V. Thomas, [1919] 1 E. B. 319; 88 L. J. E. B. 275. 

(«) Gordon v. Goldstein, [1924] 2 E. B- 779; 94 L. J. E. B, 21. 

(x) Thomas v. Searles, [1891] 2 Q, B. 408; 60 L. J. Q. 1^72. 

(y) Harrods, Lid. v. Stanian, [1923] 1 K. B, 616; 92 L. J. E. B. 408. 
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m substitution ita those specifically described in the 
schedule. 

The word “ plant ” means plant in reference to somft 
specific locality, not, e.g., horses of a cab pn^rietor, 
which are not used in the premises, but in the streets (s), 
r 

Bys. 12 of the Act every aecmity bUl given in consideration 
of any sum under £80 is void. 

Form of Security BUI Prescribed by the Schedule 

This Indenture made the day of between A B of 
of the one part, and C D of of the other part, witnes- 
seth that in conrideration of the sum of £ now paid to A B 
by C D, the recript of which the said A B hereby acknowledges 
[or whatever else the consideration may he], he the said A B 
doth hereby assign imto C D, his executors, administrators, and 
assigns, all and singular the several chattels and things specifically 
described in the schedule hereto annexed by way of security for 
the pa 3 nnent of the sum of £ , and interest thereon at the 

rate of per cent, per annum [or whatever else may be the 
rate]. And the said A B doth further agree and declare that he 
will duly pay to the said C D the principal sum aforesaid, together 
with the interest then due, by equal payments of £ 

on the day of [or whatever else may be the stipulated 
times or time of paymenti. And the said A B doth also agree 
with the said C D that he will [here insert terms as to insurance, 
payment of rent, or otherwise, which the parries may agree to 
for the maintenance of defeasance of the security]. 

Provided always, that the chattels hereby assigned shall not 
be liable to seizure or to be taken possession of by the said C D 
for any cause other than those specified in section seven of the 
Bills of Sale Act (1878) Amendment Act, 1882 (a). 

In witness, etc.. 

Signed and sealed by the said A B in the presence of me E F 
[add witness* name, address, and description]. 

Any substant^ divergence from this form renders the bill of 
sale wholly void as between grantor and grantee, so that the 
latter cannot sue on the covenant to pay though he can recover 
the money actually lent (b). 

“A divergence is substantial when it departs from the 

(z) Lnndon, etc., Diaeomd Co. v. Creasy, [1897] 1 Q. B. 768 : 66 Tj. J. 
Q. B. 608. (a) See post, p. 719. 

(6) Doeies V. 17 Q. B. D. 408 ; 66 L. J. Q. B. 868. 
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statutory form in anything which is a characteristic of that 
fom (c), even though it does not alter the legal effect (d), or 
if it gives the bill of sale a different legal effect or consequence^ 
either greater or smaller, than that which would attach to it if 
drawn in the proper form (e). 

The decisions on this pomt are very numerous, and only a 
few illustrations can be given. 

The onussion of the address and description of the attesting 
witness (/) or of the receipt clause renders the bill invalid (g). 

Where the grantor was expressed to assign ‘^as beneficial 
owner ” it was held that this addition invalidated the bill, as it 
would, under s. 7 of the Conveyancing Act, 1881, im ply coven- 
ants for title, which are not provided for by the form (A). 

The assignment must be of goods specifically described and 
capable of present assignment, so that the bill is avoided if, in 
addition to chattels “ specifically described in the schedule ”, it 
purports to assign any future or after-acquired property other 
than fixtures, plant, or trade machinery coming within s. 6 (2) 
of the Act (f). 

The assignment must be of personal chattels only (ft). But 
if the instrument contains two several agreements it may be 
valid in part. Thus an agreement containing a conditional 
assignment of (i) a piano, and (ii) a hire-purchase agreement of 
the piano, was held valid as regards the latter (I). But a 
document assigning a motor car or the proceeds when sold is 
one entire assignment, since the proceeds of sale are only 
assigned as representing the car. Accordingly the equitable 
assignment of the proceeds caimot be severed from the assign- 
ment of the car and is void, unless the document is registered 
as a bill of sale (m). 


(c) Thomas v. Kelly, 13 App. Cas., at p. 520; 58 L. J. Q. B. 66. 

id) Parsons v. Brand, 26 Q. B. D. 110; 69 L. J. Q. B. 189. 

(a) Thomas v. Kelly, 13 App. Cas., at p. 517. The eection must be construed 
as prescribing “ not only what a bill of sale must contain, but also what it 
must not contain (id,, &t p. 511). 

if) Parsons v. Brand (uhi supra); Blankenstein v. Robertson, 24 Q. B. D. 
548; 59 L. J. Q. B. 316. 

(g) Davies v. Jenkins, [1900] 1 Q. B. 183; 69 L. J. Q. B. 187; Burchell 
V. Thompson, [1920] 2 Z. B. 80. 

(h) Ex p, Stanford, 17 Q. B. D. 259; 55 L. J. Q. B. 341. 

(i) Thomas v. Kelly (uhi stepra). Such fixtures, etc., must be mentioned 
in the schedule, as the form does not contain m the body a substantive descrip- 
tion of the riiattels (13 App. Caa., at pp. 520, 621). 

(k) Cochrane v. Entwistle, 25 Q. B. D. 116; 69 L. J. Q. B. 418. 

(l) Re Isaacson, [1896] 1 Q. B. 333; 64 L. J. Q. B. 191; see also Ex p, 
Byrne, 20 Q. B. D. 310; 67 L. J. Q. B. 263. 

(m) National Provincial, etc. Bank of England v. Lindsell, [1922] 1 K. B. 
21; 91 L. J, K, B. 196. 
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The name and descriptioD of the grantee must be given (n). 

The consideration must be a definite sum of money, so that 
a bill of sale given as an indemnity to a surety is void (o). 

The interest must also be at a definite rate, and not a lump 
sjpn (p), though the alternative contained in the form permits 
a rate which is not calculated at per cent, per annum **. 

The times of pa 3 finent must be definite, so that a covenant 
for payment on demand is not within the form (q) ; but a clause 
may be added that, if default shall be made in any payment 
when it becomes due, the whole of the principal and interest 
then due shall at once become payable (r). 

The amoimts of the payments, as shown by the alternative 
contained in the form, need not be equal (s) and they may con- 
sist of payments representing both principal and interest, 
without showing on the face of the instrument how much is 
applicable to principal and how much to interest (t). Payment 
may, moreover, be in one entire sum (u). 

A bill of sale may be void because it is so complicated in its 
terms as to differ substantially from the form (a;). 

No additional covenants may be added, except such as are 
“ fcsr the maintenance or defeasance of the security ”, as, e.g., 
covenants to insure (y), to pay rent, rates and taxes and produce 
receipts, to replace worn-out chattels (z), or, subject to s. 7 of 
the Act (a), to allow the grantee to seize and sell the goods. 


(n) Alltree v. Alltree, [1898] 2 Q. B. 267; 67 L. J. Q. B. 882. As to what 
description is sufdcient, see Simmons v. Woodward, [18^] A. 0. 100; 61 L. J. 
Ch. 252. 

(o) Hughes v. Uttle, 18 Q. B. D. 32; 66 L. J. Q. B. 96. 

(p) Myers v. Elliott , 16 Q. B. D. 526; 55 Ij. J. Q. B. 233; Blankenslnn v. 
Robertson, supra, 

(g) Hethermgton v. Oroome, 13 Q. B. D. 789; 53 L. J. Q. B. 577. But a 
covenant to pay “on or before a fixed date ” is not bad : De Braam v. Ford, 
L. R. 4 Ch. 142; 69 L. J. Ch. 82. 

(r) Ltimley v. Simmons, 34 Ch. D. 698; 66 L. J. Ch. 339. 

(tf) Re Cleaver, 18 Q. B. D. 489 ; 66 L. J, Q. B. 197 ; Simmons v. Woodward 
(ubt supra), 

(t) Unfoot V. Pocketi, [1895] 2 Ch. 836; 64 L. J. Ch. 752; Bosefield v. 
Provincial Union Bank, [1910] 2 K. B. 781; 79 L. J. R. B. 1160. 

(tt) Watkins v. Evans, 18 Q. B. D. 386 ; 66 Ir. ,T. Q. B. 200. 

(x) Melville v. Stnngei, 13 Q. B. D. 392; 53 L, J. Q. B. 182. Here the bill 

was made between iSie grantor and four sets of grantees to secure different 
debts owing to each respectively at different times. See also Saunders v. White, 
[1902] 2 K. B. 472 ; 73 L. J. K. B^ 318, where a bill of sale was held void 
because there were two grantors and the goods did not belong to them, jointly, 
but some belonged to one grantor and the rest to tho other. 

(y) Watkins v. Evans, 18 Q. B. D, 386; 66 L. J. Q. B. 200. See Cartwright 
V. Regan, [1896] 1 Q. B. 900 ; 64 L. J. Q. B. 507. 

(z) Seed V. Bradley, [1894] 1 Q. B. 319; 63 L. J. Q. B. 387; Consolidated 

Credit Corporation v. Oosney, 16 Q. B. D. 24; 65 L. J. Q. B. 61. 

(a) Infra. 
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Power may be given to the grantee to pay rent, rates, taxes 
or insurance m default of proper payment ‘by the grantor and 
to charge the amount so paid, with interest, upon the nhftt-Ms ; 
and such a charge does not violate the rule that the consideration 
must be a specific sum of money (b); but no provision may \)e 
made that such amounts may be recoverable by seizare, as such 
a provision would contravene s. 7 of the Act (c). 

The schedule must contain an inventory, in which the 
pCTSonal chattels comprised in the bill of sale must be described 
with such particularity as is suffldent to identify them, and are 
usu^y made for business purposes with regard to the particular 
sul^ect-matter (d). What is sufficient varies according to the 
circumstances of the case. Thus chattels belonging to a trader, 
or farm stock, both of which are ordinarily changed from ‘ Hnrift 
to time, require a more specific description than furniture in a 
private house, which is not so frequently changed. Accordingly, 
descriptions of a trader’s stock as 460 oil paintings in gilt 
frames ” (e), and of farm stock as ** 21 milch cows ”, have been 
held insufficient (/) ; but a description of books in a private 
house as follows, “ Study, 1,800 volumes of books as per 
catalogue ”, was held sufficient as being an ftaHignnfiftT't. of all the 
books in the study, further described as being 1,800 in number 
and mentioned in a catalogue (g). 

If there is no schedule, the bill is vend as not being in propmr 
form (h). 

Seizure of chattels comprised in a hill of sale given by tvay of 
security. — ^By s. 7 of the Act of 1882, personal chattds comprised 
in a bill of sale given by way of security can be seized or taken 
possession of only in the following cases : — 

i. If the grantor shall make default in payment of the sum 
or sums of money thereby secured at the time therein 
provided for payment, ae in the performance of any 
• covenant or agreement contained in the bill of sale and 
necessary for maintaining the security. 

(b) Ex p. Stanford, 17 Q. B. D. 269 ; Ooldetrom V. Tallerman, 18 Q. B. D. 

1; 66 L. jr. Q. B. 22. • 

(o) See Bianelii v. Offord, 17 Q. B. B. 484; 56 L. J. Q. B. 486; Beal and 
Personal Advance Co, v. Clears, 20 Q. B. B. 804; 67 L. J. Q. B. 164. 

(d) Witt V. Banner, 20 Q. B. B., at p. 118; 67 L. J. Q. B. 141. 

(e) Witt V. Banner («bt supra). 

(/) Carpenter v. Been, 28 Q. B. B. 566. But a descriptloii of stock as 
“Coirs. 19 short-homs and 1 Jersey cow ” has been held snffleient: Herbert's 
Trustees v. Higgins, [1926] Ch. 794 ; 96 L. J. Ch. 803. 

(g) Davidson v. Carlton Bank, [1898] 1 Q. B. 82; 62 L. J. Q. B. Ill 

(h) Oriffin v. Union Deposit Bank, 8 T. 1j. B. 608. 
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These last words mean necessary for maintaining the 
secfaiity created by the bill of sale, not merely the main- 
tenance of a sndicient security less than that agreed to be 
given. ** That security is maintained only where the 
subject-matter of the charge, and the grantee’s title to 
that subject-matter, are both preserved in as good plight 
and condition as at the date of the bill of sale ” (i). 

ii« If the grantor shall become a bankrupt, or suffer the said 
goods or any of them to be distrained for rent, rates, or 
taxes. 

The possession by a grantor of a bill of sale of the goods 
comprised therein is a possession by consent of the true 
owner ” within s. 38 (c) of the Bankruptcy Act, 1914 
(ante, p. 662), and, accordingly, if he becomes bankrupt, 
will pass to his trustee in bankruptcy if they are in his 
possession in his trade or business under such circum- 
stances that they are in his reputed ownership (k). 

iii. If the grantor shall fraudulently either remove or suffer 

the said goods, or any of them, to be removed from the 
premises. 

iv. If the grantor shall not, without reasonable excuse, upon 

demand in writing by the grantee, produce to him his 
last receipts for rent, rates and taxes. 

V. If execution shall have been levied against the goods of 
the grantor tmder any judgment at law. 

And the grantor may, within five days from the seizure or 
taking of possession for any of these causes, apply by 
summons to a Judge in Chambers, who, if satisfied that, by 
payment of money or otherwise, the cause of seizure no longer 
exists, may restrain the grantee from removing or selling the 
chattels, or may make such other order as may seem just. 

Where the grantee takes possesjsion of the goods for the 
purpose of realising his security by sale of the goods the Judge 
has jurisdiction to order the security to be given up on payment 
of the principal, interest to date and costs (Z). But no such 
order can be made when the grantee takes possession merely for 
the piurpose of q[iaintaming his security (m). 

By s. 18 all personal chattels seized or taken possession of 
tmder any bill of sale must not be removed or sold until the 
expiration of five clear days from the time of seizure. 


(i) Furber v. Cobb, 18 Q. B. D. 494, at p. 609 ; 66 L. J. Q. B. 273. 
(ft) Re Ginger, [1897] 3 Q. B. 461; 66 L. J. Q. B. 777. 

(Z) Bar p. Wiokens, [1898] 1 Q. B. 648 ; 67 L. J. Q. B. 897. 

(m) Ex p. Elite, [1898] 2 Q. B. 79; 67 L. J. Q. B. 784. 
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By s. 6 a security bill does not protect chattels against 
distress under a warrant lor the recovery of rates and taxes. But 
it has been held to protect them from liability to execution under 
a judgment for rates (n). 

(n) Wimbledon Local Board v. Underwood, [1893] 1 Q. B. 836 ; 61 L. 3. 
Q. B. 484. 
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CHAPTER VI 

^ NBOOTIABLE INSTBUMBNTS 

The law xelatmg to negotiable instruments is, in some respects, a 
part of the law rdating to the assignmmit of legal choses in 
action. As has been already explained (a), a legal chose in 
action can be assigned so as to transfer to the assignee all legal 
rights and remedies in respect of it. But, as a general rule, the 
assignment must comply with the requirements of s. 186 of the 
Law of Property Act, 1925, and is subject to equities. Where, 
however, a leg^ chose in action consisting in the right to a 
definite sum of money is created or evidmiced by an instrument 
in writing, such an instrument may be a negotiable instrument, 
the mere delivery of which may operate as an assignment of the 
chose in action, free from equities, so that, contrary to the 
ordinary Common Law rule, the assignee may have a better title 
than that of his'assignor. 

But, in order to produce this effect, three conditions must be 
fulfilled — 

1. The instrument must be one to which this character of 
negotiability is attached by English law. 

2. It must be in such a condition that the mere delivery can 
operate as a transfer both of the instrument and of the 
chose in action. 

8. The assignee must be what, at Common Law, was 
described as a “ bona fide holder for value ” (b), and, in 
the Bills of Exchange Act, 1882 (c), is described as a 
“ holder in due course ” (d). 

1. What instruments are negotiable. — ^Negotiable instruments 
are of two classes : (a) those which are negotiable by statute, and 
(b) those which are negotiable by usage : — 

(a) The following are negotiable instruments by statute ; — 
Bills of exchange, cheques and promissory notes, by the Bills of 
Exchange Act, 1882 (e). 

(a) Part 1, Chap. V. 

(b) London Joint Stock Bank v. Smmon/t, [1892] A. C., at pp. 218, 219; 61 

b. J. Oh. 723. (c) S. *29 (post, p. 747). 

(d) 1 . 6 . , in the ordinary and due course of business: Raphael y. Bank of 
England, 17 G. B. 361; 26 L. J. G. P. 33. 

(e) But a bill of exchange is not negotiable il it contains words prohibiting 
Iransler (s. 8 (1) ), and in. the case of a cheque the character of negotiability 
is lost if it IS crossed “ not negotiable ” (s. 81). 
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Bills of exchange and cheques were, however, negotiable by 
the law merchant before their negotiability was declared by 
statute (/), and promissory notes were previously made nego- 
tiable by the Promissory Notes Act, 1704 . 

East India Company bonds, by the East India Compemy 
Bonds Act, 1811 (g). 

Dividend warrants issued under the National Debt (Conver- 
sion) Act, 1888 (h). 

(b) The following have beau held to be negotiable instru- 
ments by usage Exchequer bills (i), bank notes (fe), share 
warrants (Z), circular notes (m), scrip to bearer (w), and bearer 
debentures (o). Some foreign bearer bonds have also been held 
to be negotiable instruments. With regard to these, however, 
it must be noticed that they can become negotiable only by 
English commercial usage (p), though, as in the case of English 
instruments, modern usage is sufficient (q). 

Bills of lading (r), post office orders (s), and share certifi- 
cates (t) are not negotiable instruments, nor is an lOU, which is 
merdiy evidence of an account stated (u); nor is a document 
which is a mere receipt (a;). 

(f) For their origin and history, see the judgment of Cockbum, L.C.Jm 
Goodwin v. Roharts, L. R. 10 Ex., at pp. 346, 368. They were in use in Italy 
from the twelfth centuiy, and from th^e found their way into France and 
then to England. Their use was at first confined to foreign bills between 
English and foreign merchants : it was then extended to domestic bills between 
traders, and finally to bills of all persons, whether traders or not. 

(gf) See Crouch v, Cridit Foncier, L. R. 8 Q. B., at p. 383. 

Qi) Id., 8. 30 (5), by which they are to be deemed cheques. Warrants for 
the payment of interest on 5 per cent. War Stock 1929-47 are in form cheques 
and are also warrants for the payment of a dividend within s. 95 of the Bills of 
Exchange Act, 1882, as to which see post, p. 770; Slingshy v. Westminster 
Bank, Ltd., [1931] 1 K. B. 173; 100 L. J. K. B. 195. 

(f) Wookey v. Pole, 4 B. & Ad. 1. 

(ft) Miller v. Race, 1 Burr. 462. 

(Z) Webb, Hale d Co. v. Alexandra Water Co., 93 L. T. 339 ; 21 T. L. B. 
572 

\m) Confians Quarry Co. v. Parker, L. R. 3 C. P. 1; 37 L. J. C. P. 61. 

(n) Rumball v. Metropolitan Bank, 2 Q. B. D. 194; 46 L. J, Q. B. 846; 
Goodwin v. Roberts (uhi supra). 

(o) Bechuanaland Exploration Co. v. London Trading Bank, [1898] 2 Q. B. 
658; 67 L. J. Q. B. 987; Edelstein v. Schuler, [1902] 2 K. B. 144; 71 L. J. 
K. B. 672. 

(p) Picker V. London and County Bank, 18 Q. B, If., at p. 618; 66 L. J. 
Q. B. 299; Williams v. Colonial Bank, 38 Ch. B., at p. 404; 67 L. J. Ch. 826. 
See also Colonial Bank v. Cady, 15 App. Cas. 267; 60 L. J. Ch. 131. 

(q) See cases in note (o), supra. 

(r) Ante, p. 619. 

(s) Fine Art Society v. Union Bank of London, 17 Q. B. D. 706; 66 L. J. 
Q. B. 70. 

(t) Colonial Bank v. Cady, 16 App. Cas. 267; 60 L. J. Ch. 131. 

(tt) Fesenmayer v. Adcock, 16 M. & W., at p. 450. 

(a;) Jones d Co. v. Coventry, [1909] 2 K. B. 1029; 79 L. J. K, B. 41. 
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2. When they are negotiable. — ^Even if an instrument is of a 
kind which is negotiable it must be in such a condition as to be 
transferable by delivery. It must, therefore, either be payable 
to bearer, or, if payable to order, it must be indorsed by the 
h<»lder before he transfers it (y). 

8. Bona fide holder for value. Holder in due course . — ^In 
order that an assignee may be a bona fide holder for value or 
holder in due course 

i. He must have taken the instrument for value, and 

ii. He must have taken it in good faith without notice of any 
defect in the title of the person from whom he took it (z). 
To constitute him a holder in due course within the Bills 
of Exchange Act, 1882, he must also comply with the 
remaining requirements of s. 29 of that Act (a). By s. 90 
of the Bills of Exchange Act, 1882, which is declaratory 
of the Common Law (b), a thing is deemed to be done in 
good faith within the meaning of this Act where it is in 
fact done honestly, whether it is done negligently or not 
But negligence, when considered in connection with the 
surrounding circumstances, may be evidence of bad faith ; 
and one circumstance of importance is the adequacy of the 
amount paid for the negotiable instrument (c). Notice 
includes not only the actual knowledge of the facts but a 
suspicion that there is something wrong, whether or not it 
is a suspicion of what the particular wrong is, coupled 
with a refusal to make inquiry lest that suspicion should 
be confirmed (d). The doctrine of constructive notice does 
not apply to negotiable instruments, but there be 
anything which excites the suspicion that there is some- 
thing wrong in the transaction, the taker of the instrument 
is not acting in good faith if he shuts his eyes to the facts 
presented to him and puts the suspicions aside without 
further inquiry ’’ (e). Mere carelessness or foolishness in 


(y) Whistler v. Forster, 32 L. J. C. P. 161; 14 C. B. (N.s.) 248; Good v. 
Walker, 61 L. J, Q.*B. 736; Bills of Bxohango Act, 1882, s. 31. As to forged 
indorsements, see post, p. 741. 

(z) Raphael v. Bank of England, 17 C. B. 161; 25 L. J. C. P. 33; London 
Joint Stock Bank v. Simmons (iibt supra), 

(a) Post, pp. 746, 747. 

(b) See London Joint Stock Bank v. Simmons (ubi supia), 

(c) See Re Gomersall, 1 Ch. D., at pp. 146, 149; 47 L. J. Bk. 1. 

(d) Jones v. Gordon, 2 App. Gas., at p, 629; 47 L. J. Bk. 1. 

(e) London Joint Stock Bank v. Simmons, [1892] A. C., at p. 221; 61 L. J. 
Ch. 723. 
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not suspecting is not, however, sufficient to prevent a 'msi.ji 
from being a holder in due course (/). ’ 

Two important cases on this point may be noted : — 

In Sheffield v, London Joint Stock Bg^nk (g), a moneylender, 
having advanced money to his own clients upon the security 
negotiable instruments, deposited them with a bank as security 
for a greater amount than he himself had advanced upon them. 
The bank knew the nature of his business and that he was in the 
habit of lending money upon such securities. Held, that, as it 
had knowledge of facts calculated to arouse suspicion, it was put 
upon inqmy as to the “ moneylender’s authority to deal with 
the securities ” ; it could th^efore have no greater right over 
them than the moneylender himself, and must give them up on 
payment of the amount for which they were pledged to the 
moneylender by his clients. 

In London Joint Stock Bank v. Simmons (h), a broker 
fraudulently deposited with a bank, as security for an advance 
to himsdf, negotiable instruments bdonging to his clients. The 
securities were taken by the bank in the ordinary course of their 
business with the broker, and the bank did not know whether 
they belonged to the broker or to his clients or whether he had 
any authority to dispose of them, and it made no inquiries. 
Held^ that as there were in fact no circumstances calculated to 
arouse suspicion that the broker had no right to deal with the 
securities, the bank was not put upon inquiry, and was therefore 
a holder in due course. 

A negotiable instrument may therefore be defined as an 
instrument creating or evidencing a chose in action consisting 
in the right to a definite sum of money, and of such a kind and 
in such a condition that all rights in respect of that chose in 
action can be assigned by the mere delivery of the instrument 
and can be exercised by an assignee who is a bona fide holder for 
value, or, in the case of bills of exchange, cheques and promis- 
sory notes, a holder in due course, notwithstanding any defect 
in, and free from any equity attaching to, the title of his 
assignor. 

The most important negotiable instrum&its are bills of 
exchange, cheques and promissory notes, with regard to which 
the law was codified by the Bills of Exchange Act, 1882 (i). 

(/) Jones V. Gordon {ubi supra ) ; Raphael v. Bank of England (ubi supra), 

(g) 18 App. Cas. 833 ; 57 L. J. Gh. 986. 

(h) Ubi supra, 

(t) Unless otherwise stated the references in this chapter are to the Act. The 
cross-references in the text should be noted. 
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Section 1. — ^BiuCiS of Exchange 
Sxra-SEcnoN 1. — Form and Interpretation (k) 

Definition of bill of exchange. — hill of exchange is “ an 
(1) unconditional (2) order (8) in writing (4) addressed hy one 
party to another (5) signed by the person giving it (6) requiring 
(7) the person to whom it is addressed (8) to pay (9) on demand 
or at a fixed or determinable future time (10) a sum certain in 
money (11) to or to the order of a specified person or to bearer ” 
[a. 8(1)]. 

A cheque is a hill of exchange drawn on a hanker payable on 
demand and, except as otherwise provided, the provisions of the 
Act applicable to a hiZZ of exchange payable on demand apply to 
a cheque [s. 79], 

** An inland hill is a hill which is, or on the face of it purports 
to be (a) both drawn and payable withia the British Islands ; or 
(b) drawn within the British Islands upon some person resident 
therein. Any other bill is a foreign bill.” 

For the purposes of the Act the term ** British Islands ” 
means any part of the United Kingdom of Great Britain and 
Ireland, the Islands of Man, Guernsey, Jersey, Alderney and 
Sark, and the islands adjacent to them, being part of His 
Majesty’s Dominions [s. 4 (1)] (Z). Unless the contrary appear 
on the face of the bill, the holder may treat it as an inland bill 
[s. i (2)]. 

If no place of payment is specified the bill is payable at the 
address of the drawee (m). 

A foreign bill, if dishonoured, must be protested, but this is 
not necessary in case of an inland bill (a), except as a pre> 
liminary to resort to a referee in case of need (o). 

Forms of a Cheque and Bill of Exchange 
1 (Cheque). 

No. B 55078 London, January 1st, 1987. 

National Bane of Enterprise, Limited, 

1475 Southbury Street, E.C.5. 

Pay William Vendor 

Five Hundred Pounds. 

£500. * Henry Purchaser. 



or Order 


(fc) The Act IS divided into parts, with sub-divisions dealing with different 
subject-matteis, e.g., Form and Inteipretation, Capacity and Authonty of 
Parties, Cousideiation, etc., and particular sections must be construed accordmg 
to the subject-matter, e.gf.. Form and Interpretation, Capacity and Authority 
of Parties. 

[l) The Irish Free State is not now part of the United Kingdom. 

(m) S. 45 (4), post, p. 764 (n) S. 61, post, p. 758. 

( 0 ) Ss. 15, 65, 67. post, pp. 736, 764, 765. 
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2 (Bin Payable to Third Person). 

London, January 1st, 1987. 

Three months after date pay to William Vendor or 
Order the sum of Five Hundred PoundSf for value 
received (p). ^ 

To Alfred Jones, Henry Purchaser* 

1284 Sixth Avenue, Liverpool. 


£500. 


8 (Bill Payable to Drawer). 

S>500. London, January let, 1987. 

O Three months after inght pay to my Order the sum 
of Five Hundred Pounds, for value received. 

To Henry Purchaser. William Vendor. 

5678 Tenth Avenue, Manchester. 


These forms explain the preceding definitions, with which 
they should be compared. 

The first form is an order, addressed by a purchaser of goods, 
who is the drawer, to a bank, which is the drawee, requiring the 
bank to pay the sum of £500 to the vendor, who is the payee. 
Since no time for payment is expressed it is, by s. 10 of the Act, 
payable on demand, and therefore complies with the definition 
of a cheque in s. 78 of the Act. Since it is crossed, the bank will 
not pay it otherwise than to another bank. Upon receiving it 
the vendor indorses it, so becoming an indorser, and may then 
either obtain payment through a bank or may negotiate it to 
some one else, who becomes the holder of it and can, in turn, 
either negotiate it again, or obtain payment through a bank. 
If, upon presentment to the bank on which it is drawn, the 
cheque is not paid, the holder will have a right of action, not 
only against the drawer, but also, after giving notice of dis- 
honour, against any indorser who £d not, by his indorsement, 
expressly negative or limit his liability (q). 

An indorsement may be in blank or speciaV. An indorsement 
in blank is effected by the simple signature of the indorser on the 
back of the cheque, which then becomes payable to bearer and 
may be negotiated by simple delivery. A special indorsement 

(p) These words, though usual, are not required by the statutory definition; 
see B. 3 (4), post, p. 730. 
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is one 'which specifies a particular person to whom the cheque is 
to be paid, e.g., ' 

fay Edward Bohmson. 

William, Vendor. 

«* Bdward Hobinson is then an indorsee and must, in his 'turn, 
indorse the cheque before he can negotiate it. 

A cheque or other bill of exchange or a promissory note is 
negotiated only when it is transferred so as to constitute 'the 
transferee the holder (r), and thus to give him the rights which, 
undo: the Act, are possessed by a holder and which vary accord- 
ing as he is either a holder, or a holder for value, or a holder in 
due course. 

The term holder does not include everyone who is in posses- 
sion of a bill or note, but only a person in possession of a bill or 
note of which he is the payee or indorsee or which is payable 
to bearer [s. 2]. 

It can, however, include a person whose possession is unlaw- 
ful (e.g., a person who has stolen a bill payable to bearer), but 
who, nevertheless, has, under the Act, certain rights and powers. 

La the second form the purchaser, desiring to have credit, 
has drawn a bill of exchange addressed to Jones requiring him 
to pay in 'three months the sum of £500 to the vendor. Here 
again the purchaser is the drawer and the vendor is the payee, 
and may either negotiate the bill or may hold it until the expira- 
tion of the three months and then obtain payment from Jones, 
who is the drawee. But Jones is not liable upon the bill imtil 
he has become the acceptor thereof by signing his name thereon 
in accordance with the Act (s). Accordingly the vendor, upon 
receiving the bill 'will, in generd, present it to Jones for accept- 
ance. If, upon this presentment for acceptance, he fails to 
obtain an acceptance in accordance with the Act, the bill is 
dishonoured by norirucceptance and, after gi'^ing notice of dis- 
honour to the purchaser, he will have an immediate right of 
action against him for the amount of the bill. 

If the bill is accepted by Jones he becomes the pmon 


(t) S. 81, pfiH, ppf 748. 

(«) "A ^wee -who accepts a bill does so either because be has in his 
hands moneys of the drawer, or expects to have them before the bills fall due, 
or because [in the case of an accommodation bill] he is willing to give the 
aedit of his name to the drawer, and to make biTn an advance by payment of 
his draft " (Bank of England v. Vagliano, [1891] A C., at p. 147; 60 L. J. 
Q. B. 146). But, even though a drawee is in possession of funds of the drawer, 
he is not bound, to accept unless he has contracted to do so (Goodwin v. Robartt, 
L. B. 10 Ex., at p. 861; and see Smith v. Brown, 6 Taunt., at p. SH. Note, 
however, s. 19 (8) of the Sale of Gkwda Aot, 1898 (ants, p. 656). 
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primarily liable to pay it, but, if it has .been negotiated, the 
drawer and indorsers are also jointly and severally liable to the 
holder, ^ their position being analogous to that of sureties (f). 
Accordingly, when the time for payment arrives, presentment for 
payment is made to Jones by the person who is then the holder. 
If Jones then fails to pay the bill it is dishonowred by nonpay- 
ment and the holder will have an immediate right of action 
against him and also, if notice of dishonour has been given to 
them, against the drawer and indorsers, and may sue all or any 
of them. 

It must, however, be noticed that it is no part of the defini- 
tion of a bill of exchange that it should be accepted, and the 
vendor may therefore indorse and negotiate the bill before it is 
accepted by Jones. In that case he and any subsequent indorsers 
may become liable to the holder but Jones will be under no 
liability. 

In the third form the vendor himself draws on the purchaser. 
Here the vendor is the drawer, the purchaser is the drawee and, 
if he accepts, becomes the acceptor. The vendor is also the 
payee and can, as already explained, either hold the bill until 
the time for payment arrives, or, after indorsing it, can negotiate 
it to some other person. 

Alternatively the vendor may require the purchaser to pay 
the sum of £500 to a third party as payee. This course may 
sometimes be more convenient (e.g., if the vendor is abroad and 
both the purchaser and the party to whom payment is to be 
made are in England), as the third party can thus at once 
become the “ holder ” of the bill without the necessity of return- 
ing it to the vendor for his indorsement. 

It must be noted that since a bill of exchange is a written 
document, no evidence can be given of any contemporaneous 
oral agreement varying its terms {u). But ^e whole facts and 
circumstances attendant upon the making, issue and transfer- 
ence of a bill of exchange may be legitimately referred to for the 
purpose of ascertaining the true relation to each other of the 
parties who put their signatures upon it (x). 

A bill of exchange or promissory note Ihust be properly 


(t) See Duncan Fox <& Co, v. N. d 8. Wales Banh, 6 App. Cas. 1; 60 L. J. 
Ch. 366. 

(u) New Loyidon Credit Syndicate v. Neal, [3898] 2 Q. B. 487; 67 Jj, J. 
Q. B. 826. 

(cc) See Macdonald v. Whitfield^ 8 App* Cas. 788; 62 Xr. J, P. 0. 70 (post, 
p. 761); McDonald & Co. v. Nash, [lw&] A. C. 626 ; 93 L. J. Z. B. 610; 
Elliott V. Bax-Ironside [1926] 2 K. B. SOI ; 94 L. J. K. B. 807 ; National Sales 
Corporation v, Bemarai, [1981] 2 K. B. 188. 
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Stamped, othervrise it is void and is not even admissible as evi- 
dence of the receipt of the money for ■which it was given (y). 

Foim. — ^An instrument which does not comply with the con- 
di^ons of form required by s. 8 (1) (ante, p. 726), or which 
requires any act to be done in addition to the payment of money, 
is not a bill of exchange [S. 3 (2)]. 

An instrument ■vrhich is not valid as a bill of exchange may, 
ho-wever, have other effects. It may, for example, operate as an 
equitable assignment of a chose in action. 

But ** a bill is not invalid by reason (a) that it is not dated ; 
(b) that it does not specify the value given, or that any value 
has been given ; (c) that it does not specify the place where it is 
dra'wn or the place where it is payable ” [s. 3 (I)]. 

As to filling in a date, see ss. 12 and 20 ( 2 ). 

The following requirements of s. 8 (1) demand particular 
attention. 

Unconditional order. — A. bill must be unconditional as between 
the drawer smd drawee. Thus, in order to ** pay to A, provided 
that the rec^pt form at the foot is duly signed, stamped, and 
dated ” is an order imposing upon the drawee a condition as to 
payment which prevents the instrument from being a bill of 
exchange (a). 

This rule applies also to cheques (b). But a notice added at 
-the foot of the bill, directed to the payee, and requiring him to 
sign a receipt at the back, does not make the bill conditional as 
between drawer and drawee (c). Nor does a direction to the 
payee to retain the bill until another is sent, this also merely 
making it conditional as between drawer and payee (d). 

“ An order to pay out of a particular fund is not unconditional 
■within the meaning of this section; but an unqualified order to 
pay, coupled with (a) an indication of a particular fund out of 
which the drawee is to reimburse himself or a particular acedunt 


iy) Athling v. Boon, [1891] 1 Ch. 601; 60 L. J. Cb. 806; Foster V. Driseoll, 
[1929] 2 K. B., at p. 487 ; 98 L. J. K. B. 282. But by s. 38 (2) of the Stamp 
Act, 1891, a bill pay&ble ou demand, or at eight, or on presentation (e.g., a 
cheqne) may be presented for payment unstamped, and be stamped by the 
person to 'vrhom it is presented for payment. 

(«) Post, pp. 786 , 740. 

(a) Bavins v. London and South Western Bank, [1900] 1 Q. B. 270 ; 69 
L. J. Q. B. 164; 81 L. T. 666. 


(6) See Underwood, Ltd. v. Bonfc of Liverpool, [1^] 1 K. B., at p. 792; 
L. J. K. B. 690. e L j , i' . 


M Nathan v. Ogdens, Ltd., 98 L. T. 668; 21 T. L. E. 775. 

(d) Bobeits v. Marsh, [1916] 1 E. B. 82; 84 L. J. K. B. 388. 




NEGOTIABLE INSTBUMENT8 


781 


to be debited with the amount, or (b) a statement of the trans- 
action which gives rise to the bill, is unconditional ” [s. 8 (8)]. 

Thus, an ord^’ to pay “ out of the freight as you receive it ” 
is not unconditional, because the payment depends upon the 
receipt of the freight, but an order to pay ** on account ^of 
moneys advanced by me for the X company** is unconditional, 
because it merely states the transaction giving rise to the bill 
and denotes the consideration for the order (e), an order 

to pay “ as my quarterly half pay ** is not conditional, because 
it merely indicates a particular fund out of which the drawer 
is to reimburse himself (/). 

Addressed by one person to another. — ‘‘ Where in a bill drawer 
and drawee are the same person (g), or where the drawee is a 
fictitious person or a person not having capacity to contract, the 
holder may treat the instrument, at his option, either as a bill of 
exchange or as a promissory note ” [s. S (2) ]. 

The drawee must be named or otherwise indicated in a bill 
with reasonable certainty” [s. 6 (1)]. 

Thus, an instrument in the form of a bill, but addressed to 
no one, is not a bill of exchange, and, if A writes an accept- 
ance thereon, he is not liable as 1he acceptor of a bill of exchange, 
but he is liable as the maker of a promissory note (A). But a 
bill not containing the name of a drawee, but expressed to be 
payable at a particular address, is meant to be addressed to tho 
person living at that address and, if he accepts it, he is liable 
as an acceptor (%). 

“A bill may be addressed to two or more drawees whether 
they are partners or not, but an order addressed to two drawees 
in the alternative or to two or more drawees in succession is not a 
bill of exchange” [s. 6 (2)], 

Signed by the person giving it. — ^It is not necessary for this, or 
any other signature required by the Act, that a person should 
sign with his own hand, but it is sufldcient if his signature is 
written by some other person by his authority. In the ease of 
a corporation it is sufficient if the bill is sealed with the corporate 
seal, but it is not necessary that it should be under seal [s. 91] . 

Payable to or to the order of a specified person or to hearer . — 
A bill may be drawn payable either to bearer or ** to ” or “ to the 


(e) Griffin v. Weai^erly. L. E. 3 Q. B. 736; 37 L. J. Q. B. 380. 

(f) Macleed v. Snee, 2 Stra. 762; Stevens v. Hill, 5 Bep. 347. 

(if) As, s.flf., where a firm has two branches, one of which draws on the 
other, see Re British Trade Corporation, [1982] 2 Oh. 1; 101 L. J. Oh. 

(fc) Peto V. Reynolds, 9 Ex. 410 ; 28 L. J. Ex. 98; Mason v. Look, 140 L. T. 
096 ; 46 T. L. B. 863. See also Faseldine v. Winstardey, [1986] 2 K. B. 101. 
(t) Cray T. Milner, 8 Tavmt. 879; Peto v. ReynoUe (nhi supra). 
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order of ” a specified person. When it is not drawn payable to 
bearer the specified person may be (i) the drawer (as in Form 8), 
or (ii) a third person (as in Forms 1 and 2), or (iii) in some cases 
the drawee himself (/c). 

9 Where a bill is not payable to bearer, the payee must 
be named or otherwise indicated therein with reasonable 
certainty.” — 

Where, therefoi-e, in a document in the form of a cheque, the 
space intended for the name of the payee was filled in merely 
with the word “cash”, so that it read, “Pay cash or order”, 
it was held that the document was not payable either to a 
specified person or to bearer and was not a cheque (1). 

A bill may be payable to two or more payees jointly or it 
may be payable in the rftemative to one of two, or one or some of 
several payees. A bill may also be payable to the holder of an 
office for the time being” [s, 7 (1) (2)]. 

‘‘ Where the payee is a fictitious or non-existing person the bill 
may be treated as payable to bearer ” [s. 7 (8)]. 

An existing person may be a fictitious person within the 
meaning of the Act if his name is inserted as payee merely by 
way of pretence and without any intention on the part of the 
drawer that he shall receive any benefit. Thus, in the case of 
Bank of Bngl^and v. Vagliano (m), the respondent, Vagliano, 
was in the habit of accepting bills drawn on him by one of his 
customers in favour of particular payees. One of his clerks 
forged bills in this form which were accepted by Vagliano pay- 
able at the Bank of England where he had a banking account. 
The clerk then forged the indorsements of the persons named as 
payees and obtained payment in cash from the bank, which 
debited Vagliano with the amounts so paid. The question in 
the case accordingly was whether the bank was entitled to do this 
or had paid away Vagliano’s money under such circumstances 
as to enable him to refuse to acknowledge the payments as made 
on his behalf. It was held that, since the names of the payees 
were inserted merely for the purpose of making the bills com- 
plete in form and by way of pretence only without any irffcent 
that they should receive payment, they were fictitious payees and 
the bills could accordingly be treated as payable to bearer, and 
were therefore properly paid by the bank which was entitled to 
debit VagliauG with the amount (u). 


(ft) S. 6 (1). A bill may sometimes be drawn payable to the drawee, e.gf., 
** Pay to your own order This, however, is possible only where the drawee 
acts in two capacities. See Chalmers* Bills of Exchange, note s. 5 (1). 

(0 North and South Insuiance Corporation v. National Provincial Bank, Ltd,, 
[1936] 1 K. B. 328; 106 L. J. K. B. 168. 
im) [1891] A. C. 107; 60 L. J. Q. B. 146. 

(n) It was also held that Vagliano was liable because his conduct had 
induced the bank to pay the bills. 



NEGOTIABLE IKSTBUMENTS 


788 


So also, if a person is induced to draw a cheque payable to 
the order of a person whom he believes tc be real and to be his 
creditor, but who does not in fact exist, the cheque will be 
treated by virtue of the above-cited section as payable to 
bearer (o). But if a tradesman is induced to draw cheques to 
the order of actual cu&tomera, in payment of sums which his 
clerk falsely tells him are owing to those customers, these cheques 
will not be treated as payable to bearer; so that, where the clerk 
who had made such representation then stole the cheques which 
had accordingly been drawn and forged the indorsements and 
got an innocent tradesman to cash them, the drawey of the 
cheques was held entitled to recover their value from the trades- 
man (p). 

‘‘ When a bill contains words prohibiting transfer, or indicat- 
ing an intention that it should not be transferable, it is valid as 
between the parties, but is not negotiable.’* 

‘‘ A negotiable bill may be payable either to order or to 
bearer** [s. 8 (1) (2)]. 

In the Act the words “negotiate** and “negotiation** denote 
transfer by delivery, or indorsement and delivery, whether or 
not the transfer is free from equities (see s. 31, post^ p. 748). 

If a bill (as distinct from a cheque) is crossed “not nego- 
tiable** it is within s. 8 (1), and is not transferable (pp). 

In order to prevent the bUl from being negotiable the words 
prohibiting transfer must be in the bill as drawn, not in the 
acceptance ($}. 

A bill is payable to hearer which is expressed to be so pay- 
able, or on which the only or the last indorsement is an 
indorsement in blank ** [s. 8 (S)]. 

As to indorsement in blank, see s. 34, post, p. 749. 

“ A bill is payable to order which is expressed to be so payable, 
or which is expressed to be payable to a particular person, and 
does not contain words prohibiting transfer or indicating an inten- 
tion that it should not be transferable. 

Where a bill, either originally or by indorsement, is expressed 
to be payable to the order of a specified person, and not to him or 
his order, it is nevertheless payable to him or his order at his 
option** [s. 8 (4) (8)]. 


(o) Glutton V. Attenhorough, [1897] A. 0. 90; 66 L* Q- , 

(p) Vinden v. Hughes, [1905] 1 K. B. 735; 74 L. J. K. B. 410; 

South Wales Bank v. Macbeth, [1908] A. C. ^ , 

(pp) Hibernian Bank v. Gysin and Hanson, [1939] 1 K. B. 10® L* «- 
K. B. 214. On the other hand, if a cheque is orossed not negotiable ^ it falls 
within B. 81 (post, p. 770) and remains transferable but subject to equities. 

(fl) See Meyer v. Decroix, [1891] A. C. 620 ; 61 Ti. J. Q. B. 206; Nat%onal 
Bank v. Silke, [1891] 1 Q. B. 436; 60 L. J. Q. B. 199, 
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The result of these two sub-sections is that a bill has the 
same efiect whether it is drawn (i) “ pay to John Smith or 
order ”, or (ii) “ pay to John Smith ” (provided tiiat it does 
not contain words prohibiting transfer, etc.), or (iii) “pay to 
the order of John Smith”. 

A bill drawn payable to “ order ” is equivalent to a 

• bill payable to “my order”, and is valid when indorsed by the 
drawor (r). 

Sum certain in money. — “ The sum payable by a bill is a sum 
certain -within the meaning of this Act, although it is required to 
be paid — 

” (a) With interest. 

“ (b) By stated instalments. 

(c) By stated instalments, with a provision that upon 
default in payment of any instalment the whole shall 
become due. 

‘‘ (d) According to an indicated rate of exchange, or according 
to a rate of exchange to be ascertained as directed by 
the bill ”. 

“ Where the sum payable is expressed in words and also in 
figures, and there is a discrepancy between the two, the sum 
denoted by the words is the amount payable." 

“ Where a bill is expressed to be payable -with interest, unless 
the instrument otherwise provides, interest runs from the date 
of the bill; and if the bill is undated, from the issue thereof ” 
[ 8 . 9 ( 1 ) ( 2 ) ( 3 )]. 

The word “issue” means “the first delivery of a bill or 
note, complete in form to a person who takes it as a holder” 
[s. 2]. 

On demandf or a fixed or determinable future time. — ‘‘ A bill 
is payable on demand — 

(a) which is expressed to be payable on demand, or at 

sight, or on presentation ; or o 

(b) in which no time for payment is expressed.” 

“ Where a bill is accepted or indorsed when it is overdue, it 
shall, as regards the acceptor who so accepts, or any indorser who 
so indorses it, be deemed a bill payable on demand ” [s. 10 (1) 
( 2 )]. 

A bill is payable at a determinable future time within the 
meaning of this Act which is expressed to be payable — 

1. At a fixed period after date or sight. 


(r) Chamberlain v. Young ^ [1898] 2 Q. B. 206; 63 L. J. Q. B. 28. 
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2. On, or at a fixed period after, the occurrence of a 
specified event which is certain tO happen, though the 
time of happening may be uncertain.’* 

V An instrument expressed to be payable on a contingency is 
not a bill, and the happening of the contingency does not cure 
the defect ” [s. 11]. > 

Thus, a bill is valid if made payable— 

(i) ten days after the death of X («) ; 

(ii) twelve months after notice (t). 

But it is invalid if made payable— 

(p on the day of A.’s marriage (u) ; 

(ii) on the arrival of a ship at its destination (ac). 

Rules as to the date. — ** Where a bill expressed to be payable 
at a fixed period after date is issued undated, or where the 
acceptance of a bill payable at a fixed period after sight is 
undated, any holder may insert therein the true date of issue 
or acceptance and the bill shall be payable accordingly (t/). 
Provided that — 

1. WTiere the holder in good faith and by mistake inserts a 
wrong date, and 

2. In every case where a wrong date is inserted, if the bill 
subsequently comes into the hands of a holder in due 
course 

the bill shall not be avoided thereby, but shall operate and be 
payable as if the date so inserted had been the true date” 
[s. 12]. 

Where a bill or an acceptance or any indorsement on a bill 
is dated, the date shall, unless the contrary be proved, be 
deemed to be the true date of the drawing, acceptance, or 
indorsement, as the case may be.” — A bill is not invalid by 
reason only that it is ante-dated or post-dated or that it bears 
date on a Sunday ” [s. IS (1) (2)]. 

•Computation of time.— “Where a bill is not payable on 
demand^ the day on which it falls due is determined as follows : — 

W Colcham v. Cooke, Willes 393. 

(t) Clayton v. Gosling, 6 B. & C. 360; 4 L. J. (o.s.^ K. B, 176. 

Ill) Beardesly v. Baldwin, 2 Stra. 1151. 

(a?) Palmer v. Pratt, 2 Bing. 185; 3 L. J. (o.s.) 0. P. 260. 

ly) This section, as between immediate parties, does not apply to a case 
where an agreement provides the date from which the bill is to run, irrespec- 
tive of the date of the bill or the sight of the bill, as ‘‘ninety days frop 
November 26 ”, and a dale which is not November 26 is inserted in the bill 
as the date from which the ninety days are to run : Foster v. Driscoll, [1929] 
1 K. B., at p. 496 ; 98 L. J. K. B. 282; i.e,, the date inserted is deemed to 
be the true date. 
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** 1. Three days, called days of grace, are in every case where 
the bill does not otherwise provide, added to the time of payment 
as fixed by the bill, and the bill is due and payable on the last 
day of grace ( 2 ). 

“ 2. Where a bill is payable at a fixed period after date, after 
si^t, or after the happening of a specified event, the time of 
payment is determined by excluding the day from which the time 
is to begin to run and by including the day of payment (a). 

“ 8. Where a bill is payable at a fixed period after sight, the 
time begins to run from the date of the acceptance if the bUl be 
accepted, and from the date of noting or protest it the bill be 
noted or protested for non-acceptance or for non-delivery.’’ 

4. The term ‘‘ month ” in a bill means calendar month ” 
[s. 14 (1) (2) (8) (4)]. 

Case of need. — “ The drawer of a bill and any indorser may 
insert therein the name of a person to whom the holder may 
resort in case of need, that is to say, in case the bill is dishonoured 
by non-acceptance or non-payment. Such person is called the 
r^eree in case of need. It is in the option of the holder to resort 
to the referee in case of need or not as he may thinh fit ” [s. 18]. 

Thxis, if a foreign vendor of goods draws upon a purchaser 
in England for the price, making the bill payable to a payee 
in England, he may provide against the possibility of a refusal 
by the drawee to accept or pay the bill by inserting therein the 
name of some agent of his own to whom, upon such refusal, the 
payee may apply for payment. The referee in case of need is 
not a party to the bill. A bill must be protested or noted for 
protest before it can be presented to the referee in case of 
need (b). 

Special stipulations by a drawer or indorser. — The drawer 
of a bill, and any indorser, may insert therein an express stipula- 
tion — 

“ 1. Negativing or limiting his own liability to the holder*, 

“ 2. Waiving as regards himself some or all of the holder’s 
duties” [s. 16]. 


( 2 ) But (a) “ Whexf the last day of grace falls on Sunday, Christmas Day, 
Good Friday, or a day appointed by royal proclamation as a public fast or 
thanksgiving day, the bill is, except in the case hereinafter provided for, due 
and payable on the preceding business day. (b) When the last day of grace is 
a bank holiday (other than Christmas Day or Good Friday) under the Bank 
Holidays Act. 1871, and Acts amending or extending it, or when the last day 
of grace is a Sunday and the second day of grace is a bank holiday, the bill is 
due and payable on the succeeding business day ” (ibid.). 

(a) E.g.^ a bill dated January 1 and payable three months after date is not 
due and payable until April 4. (b) See s. 67, post, p. 766. 




NEGOTUBLE INSTEUMENTS 


787 


Thus, an mdorser may add to his indorsement the words 
sans reyurs or “without recoirse tome”. He thus trans- 
fers nis interest in the bill without incurring any liability as 
VC event of its dishonour. This is called a 

qualined indorsement. An indoirsement waiving the holder’s 
duties IS called a facultative indorsement. 


AooGpt&noe. The ncceptance of a bill is the signification by 
the drawee of his assent to the order of the drawer [s, 17 (1)], 

Acceptance in the Act means “ acceptance completed by 
delivery or notification”: [s. 2]. 


SSxcept in the case of an acceptance for honour no one but the 
drawee can be liable as acceptor (c), for the bill is, in point of 
form, invalid unless the acceptance is by the drawee* Thus — 

i. A bill is drawn upon A and accepted by A, but B also 
purports to accept it : B is not liable as an acceptor (d). 

So, where a bill drawn on a firm was accepted in the firm 
name, it was held that the additional signature by one of the 
partners of his own name did not make him personally liable (e). 


ii. If a bill is drawn upon a principal, his agent cannot be 
liable as acceptor (/)• 

iii. Conversely, a bill drawn upon an agent, although it 
describes him as agent for a named principal, can be 
accepted only by the agent, who is then personaUy liable, 
even though his acceptance is expressed to be on behalf 
of his principal (g). 

So, in Hei'ald v. Connah (h), a bill was drawn on “C, 
gener^ agent of the X Company”, and accepted “on behalf 
of the Company, 0 Held^ that 0 was personally liable as 
acceptor. 


An acceptance is invalid unless it complies with the follow- 
ing conditions : — 

(a) It must be written on the bill and be signed by the 
drawee* The mere signature of the drawee without 
additional words is sufficient* 

i 


(c) Polhill V. Walter, 3 B. & Ad., at p. 122; 1 L. J. K. B. 92. As to accept- 
ance for honour, see post, p. 764. „ 

id) Jackson v. Hudson, 2 Camp. 447 ; Balt v. Morrell, 12 Ad. & EL 746 ; 


10 L. J. Q. B. 52. 

(e) Re Barnard, 32 Ch. D. 447; 56 L, J. Ch. 937. ^ ^ ^ ^ 

if) Polhill V. Walter, 3 B. & Ad. 114; 1 L. J. K. B. ? 37 ^ 

(g) Mare v. Charles, 6 B. & B. 978 ; 26 L. J. Q. B. 119; 108 E. E. 881; 
Herald v. Connah, 34 L. T. 885. 

(h) Uhi supra. 
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(b) It must not express that the drawee will perform his 
promise by * any other means than the payment of 
money ” [8. 17 (2)]. 

The acceptance is 'written across the face of the biU, and, 
^ where the bill is payable after sight, shoiild be dated. 

A bill may be accepted (i) before it has been signed by the 
drawer, or while it is otherwise incomplete ; (ii) when it is over- 
due, or after it has been dishonoured by a previous refusal to 
accept, or by non-payment. — When a bill payable after sight is 
dishonoured by non-acceptance, and the drawee subsequently 
accepts it, the holder, in the absence of any different agreement, 
is entitled to have the bill accepted as of the date of first pre- 
sentment to the drawee for acceptance” [s. 18 (1) (2)]. 

” An acceptance is either (a) general or (b) qualified ” 
[8. 19 (1)]. 

The holder may refuse to take a qualified acceptance: see 
s. 44, post, p. 753. 

general acceptance assents 'without qualification to the 
order of the drawer. A qualified acceptance in express terms 
varies the effect of the bill as drawn. In particular an accept- 
ance is qualified which is — 

“ (a) conditional, that is to say, which makes pa3rment by 
the acceptor dependent on the fulfilment of a condition 
therein stated (e.g., accepted — ^payable on giving up 
bills of lading (i) ) ; 

** (b) partial, that is to say, an acceptance to pay part only 
of the amount for which the bill is drawn ; 

** (c) local, that is to say, an acceptance to pay only at a 
particular specified place. An acceptance to pay at a 
particular place is a general acceptance, unless it 
expressly states that the bill is to be paid there only, 
and not elsewhere ; , 

The word * only ’ in the foregoing provision is 
emphatic. Where an acceptance stated that it was to 
be payable at a place mentioned in a foreign country, 
and in the currency of that country, it was held that 
the acceptance was not local but general (7). 

“ (d) qualified as to time (e.g., a bill drawn payable two 
months after date is accepted payable six months after 
date) ; 


(«) See Smith v. Vertiie, 30 L. J. C. P. 66; 9 0. B. (n.s.) 214. 

(j) Banliii Pohht v. Muldar <f Co., [1942] 1 K. B. 497 ; 111 L. J. K. B. 481. 
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** (e) the acceptance of some one or more of the drawees, but 
not of all ” [s. 19 (2)]. • 

, , Where a bill is draws, upon two or more drawees 
acceptance by one is a qualified acceptance 
which binds him personally. And the name of a firm is 
equivalent to the names of all the partners so that a t)ill 
addressed to a firm has the same effect as if it were * 

addressed to all the partners : an acceptance by one partner 
only is therefore a qualified acceptance which binds him 
personally (k). 

DdiTiery.—” Every contract on a bffl, whetber it be the 
drawer’s, the acceptor’s, or an indorser’s, is incomplete and 
revocable, imtil delivery of the instrument in order to pve effect 
thereto. Provided that where an acceptance is writtoi on a 
bill and the drawee gives notice to or according to the directions 
of the person entitled to the bill that he has accepted it, the 
acceptance then becomes complete and irrevocable ” [s. 21 (1)]. 

The word “ delireiy ” means “ transfer of possession, actual 
ox constmetive, from one person to another” [s. 2]. 

** As between immediate parties (Q, and as regards a remote 
party other than a holder in due course, the delivery — 

** (a) In order to be effectual must be xuade either by or 
imder the authority of the party drawing, accepting, 
or indorsing, as the case may be; 

” (b) May be shown to have been conditional or for a special 
purpose only, and not for the purpose of transferring 
the property in the biU. 

” But if the bill be in the hands of a holder in due course a 
valid delivery of the bill by all parties prior to him so as to make 
them liable to him is conclusively presumed ” [s. 21 (2)]. 

“ Where a bill is no longer in the possession of a party who 
has signed it as drawer, acceptor, or indorser, a valid and uncon- 
ditibnal delivery by him is presumed until the contrary is 
proved ” [s. 21 (8)]. 

Inchoate instraments. — “Where a simple signature on a 
blank stamped paper is delivered by the signer in order that it 
may be converted into a hiB, it operates as a prima facie 
authority to fill it up as a complete bill for any amount the 
stamp will cover, using the signature for that of the drawer, or 

(fc) Oieen v. Van UsUr, 10 C. B. 818; 20 L. J. C. P. 61. 

(1) J.e., parlies who are in a direct and immediate relationship to each, 
other, e.g., the drawer and the acceptw, or an indorser and the next indorsee. 
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the acceptor, or an indorser; and, in like manner, \rhen a bill 
is wanting in any material particular, the person in possession 
of it has a prima facie authority to fill up the omission in any 
way he fit .” — ** In order that any such instrument when 

completed may be enforceable against any person who became 
a party thereto prior to its completion, it must be filled up 
within a reasonable time and strictly in accordance with the 
authority given. Reasonable time for this purpose is a question 
of foct .” — ** Provided that if any such instrument after comple- 
tion is negotiated to a holder in due course, it shall be valid 
and effectual for all purposes in his hands, and he may enforce 
it as if it had been filled up within a reasonable time and strictly 
in accordance with the authority given ” [s. 20 (1) (2)] . (m). 

As to this section two points must be noted. Firstly, the 
blank stamped paper must be delivered by the signer, so that, 
if a man signed a blank cheque which was stolen and subse- 
quently filled up, he would not be liable upon it (n). Secondly, 
it must be delivered in order that it may be converted into a 
bill, so that the section would not apply if the blank stamped 
paper were handed to an agent, not with the intention that it 
should be negotiated, but with Sections that it was to be kept 
to await further instructions (o). It must also be noted that 
this section, though based on the doctrine of Common Law 
estoppel ” (p), does not in any way narrow that doctrine (q), 
and therefore, quite independently of the Act, a person who 
rigns a negotiable Instrument in blank or with blank spaces and 
hands it to another person to be filled up and negotiated is, as 
against a bona fide holder for value without notice, liable for the 
amount for which it may be filled up, although it has been 
fraudulently filled up contrary to his express directions (r). 

On this point two cases may be compared, in neither of 
which s. 20 of the Act applied. 

In Smith v. Prosser («), A, being about to leave South Africa 
for a visit to England, signed his name on two blank unstamped 
forms of promissory notes and left them with an agent to be 
retained until instructions were given for filling up the amounts 

Eor a full explanation of this section, see McDonald Co v. Nash, 
[1924] A. C. 626 ; 93 L. J. £, B. 610. As to authority to fill in the ^te, see 
s. 12, ante, p. 786. 

(n) Basendale v. Bennett, 8 Q. B. D. 626; 47 L. J. Q. B. 624. 

(o) See Smith v. Prosser, [1907] 2 K. B., at pp. 768, 754 ; 77 L. J. K. B. 
71. In such oases it would, therefore, appear that s. 21 (3), supra, would have 
no application. 

ip) [1907] 2 K. B., at p. 763. 

iq) Lloyds Bank, Lid. v. Cooke, [1907] 1 K. B. 794 ; 76 L. J. K. B 666. 

<»■) W. (,) Nhi supra. 
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and naing th^ No instructions were ever given by A, but the 
agwt fraudulently filled up the blanks fAr considerable amounts 
md sold them to B who took them in good faith and for value. 
Bcld, ^ that as A handed the fonus to the agent merely as 
custodian, he was not estopped from denying the agent’s 
authority to fill them up. ^ 

In jUoyds Banh, Bid. v. Ooohe (f), A signed bin name on a 
blank stamped paper which he entrusted to B with authority to 
fill it upon as a prombsory note for £250, payable to C, and to 
deliver it to C as security for an advance to be made by C. B 
fraudulently fiUed up the note for £1,000, C having no notice 
of the fraud. Held, that, although s. 20 of the Act did not 
apply, because there is no “ negotiation ” of a promissory note 
to the payee, A was estopped from disputing the validity of 
the note. 

A date must be filled in 'witiiin a reasonable time (u). 

SuB-SEcnoN 2 . — Capacity and Authority of Parties 

Oi^aoity . — ** Capacity to incur liaTnlity as a party to a Mil is 
co-extensive with capadty to contract.” — Where a bill is drawn 
or indorsed by an infant ... or corporation having no capacity 
or power to incur liaMlity on a bill, the drawing or indorsement 
entitles the holder to receive payment of the bill and to enforce 
it against any other party thereto ” [s. 22 (1) (2)]. 

An infant cannot be sued upon a bill, even thou^ given for 
necessaries (r). A corporation cannot be sued upon a bill unless 
it has express or implied power to draw, indorse, or, accept 
bills (y). 

Signatoie. — ‘*No person is liable as drawer, indorser, or 
acceptor of a bill who has not signed it as such: Provided that — 
“ (1) Where a person signs a bill in a trade or assmned name, 
he is liable thereon as if he had signed it in his own 
name. 

** (2) The signature of the name of a firm is equivalent to the 
signature by the person so signing of the names of all 
persons liable as partners in that firm ” [s. 28]. 

Foiled, etc., signatuxoB.— ** Subject to the provisions of this 
Act, where a signature on a bill is forged or placed thereon without 


(t) Ubi supra. 

(«) In Orifflihs v. Dalton, [1940] 2 K. B. 264. it was held that a year was 
too long in the case of a cheque. 

(») Be Soltykoff, [1891] 1 Q. B. 418; 60 L. J. Q. B. 889; ante, p. 189. 
ly) Ante, pp. 146-148. 
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the authority of the person whose signature it purports to be, the 
forged or unauthorised signature is wholly inoperative^ and mo 
right to retain the bill or to give a discharge therefor or to enforce 
payment thereof against any other party thereto can be acquired 
through or under that signature, unless the party against whom 
it is sought to retain or enforce payment of the bill is precluded 
from setting up the forgery or want of authority. Provided that 
nothing in this section shall affect the ratification of an un- 
authorised signature not amounting to a forgery ” [s. 24] (»). 

A banker who pays a cheque on a forged indorsement is 
specially protected by the Act (a). 

A person whose signature has been forged cannot ratify it (6), 
but he can for valuable consideration adopt it, and he may 
estopped from repudiating it (c). 

Thus, in Qreenvcood v. Martins Bank (d), a wife repeatedly 
forged her husband’s name to cheques and drew from his bank 
money which she used for her own private purposes. Her hus- 
band failed to inform the bank of this for eight months after he 
became aware of it, at the end of which period his wife died. 
As a result of his silence the bank was prevented from bringing 
an action against him and his wife for her tort because at her 
death any cause of action against him ceased to exist. Jffeldj 
(i) that the husband was under a duty to disclose the forgeries 
to the bank, (ii) that his silence therefore amounted to a mis- 
representation, (iii) that in consequence of such misrepresenta- 
tion the bank had suffered detriment, and (iv) that he was 
therefore estopped from denying the genuineness of his signature. 

But a cheque signed bv an agent having authority to sign is 
not a forgery merely because his authority to sign is fraudu- 
lently misus^ by him for his own purposes, and his signature 
may therefore be zatified (e). 

Prcouratlon signature. — A signature by procuration operates 
as notice that the agent has but a limited authority to sign, and 
the principal is only bound by such signature if the agent so 
signing was acting within the actual limits of his authority ” 
[s. 26]. 

Where an employee, in payment of his betting debts, gives 
cheques signed per pro. his employer, the payee has notice that 

• ■ ' — ~ — 

(z) The provisions referred to in the first line of this section are contained 
in 88. 54 and 55, post, pp. 759, 760, and ss. 60, 80 and 82, post, pp. 772, 773. 

ia) S. 60, post, p. 772. 

(b) Brook v. Hook, L. R. 6 Ex. 89 ; 40 L. J. Ex. 50. 

(c) Bobarts v. Tucker, 16 Q. B., at p. 577; 20 L. J. Q. B. 270; Greenwood 
V. Martins Bank, [1933] A. C. 61; 102 L. -T. K. B. 224. See also Kredithank 
Cosset V. Schenkers, Ltd., [1927] 1 K B. 826; 96 L. J. K. B. 601. 

(d) Uhi supra. 

{e^ Morrison v. I on don County and Westminster Bank, [1914] 3 K. B. 
366; 83 L. J. K. B. 1202. 
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the cheques are drawn for purposes outside the business of his 
^plover, who 18 not therefore liable in the absence of evidence 
that the omployee had actual authority to draw such cheques (/)- 


Signatures by agents, etc.— « Where a person signs a biU as 
^awer, indorser, or acceptor, and adds words to his signatiite, 
indicating that he signs for or on behalf of a principal, or in a 
representative character, he is not personally liable thereon; but 
the mere addition to his signature of words describing hiTn as an 
agent, or as filling a representative character, does not exempt 
him from personal liability ” [s. 26 (1)], 

If a party to a biU or note merely describes him self as an 
agent, but does not state on the face of the instrument that he 
is signing for, or on account of, some company or body of which 
he is the agent, then he is personaUy liable (g). 

Thus, if a person signs “A B, Director of the X Company, 
Limited ”, he merely describes himself and is personally liable. 
If he wishes to escape liability he must sign “ For the X Com- 
pany, Limited, A B, Director” (k). 


But, if an agent indicates plainly by the method of his 
signature that he is signing for or on behalf of a principal, he 
is not as a general rule personaUy liable, except (i) where he 
accepts a bill drawn on him personaUy (Q; (ii) in cases within 
section 108 of the Companies Act, 1948, under which any officer 
of a limited company who signs on behalf of the company any 
biU of exchange, promissory note or cheque, in which the name 
of the company is not mentioned as required by the Act, is per- 
sonaUy liable to the holder for the amount unless it is paid by 
the company (7c). If, however, an agent signs without having 
authority to do so he may be sued in an action of deceit it he 
knew that he had no authority and otherwise upon a warranty of 
authority (1). 

** In determining whether a signature on a biU is that of the 
principal or that of the agent by whose hand it is written, the 
construction most favourable to the validity of the instrument 
shall be adopted [s. 26 (2)]. 

It is sometimes difficult to determine whether a signature by 


(/) Morrison V. Kemp^ 29 T. L. E. 70. 

(g) Dutton v. Marsh, It. E. 6 Q. B., at p. 


364; 40 L. J. Q. B. 176; Elliott 


V. Bax-Ironside (infra). ^ ^ w w 

(h) See and compare Chapman v. Smethurst, [1909] 1 K. B. 927 ; 78 L. J. 
E. B. 654; Landes v. Marcus, 25 T. L. B. 478. 


(i) Ante, p. 787. 

(k) See also ante, p. 480. 


(Z) Ante, p. 479. 
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an agent is the signature of the principal by the hand of his 
agent, or whether it is the signature of an agent who is merely 
describing hixnsdif as an agent. In ^ch cases it must, if possible, 
be construed so as to give validity to the bill. Thus, if a bill is 
drawn upon an agent, an ambiguous acceptance will, if possible, 
be construed as the acceptance of the agent in order to give 
validity to the bill (m). 

Thus, in Elliott v. Bax-Iron$ide («), a bill drawn on a 
limited liability company called the Fashions Fair Exhibition, 
Ltd., was accepted by two directors, with the name of the com- 
pany following their signatures, and was indorsed as follows: 
“Fashions Fair Exhibition, Ltd., lA B, C D, Directors*’, the 
name of the company being impressed by a rubber stamp above 
the names of the directors. It was held (i) that the construc- 
tion that the signatures on the back were the personal si^atures 
of the directors was the one most favourable to the validity of 
the instrument in the hands of a holder, because, on this con- 
struction, the personal liability of the directors was added to 
the existing liability of the company ; (ii) that the word 
“Directors” was a word of description only. It was held also 
that evidence might be given of the circumstances of the case 
and of letters that had passed between the plaintiff and the 
defendants, in order to show that the defendants A B and 0 D 
had intended to undertake personal liability (o). 

SxTB-SECTiON 8. — Consideration 

Valuable consideration for a bill may be constituted by 
(a) any consideration sufficient to support a simple 
contract; 

“ (b) an antecedent debt (p) or liability ” [s. 27 (1)]. 

Where a bill oi exchange is given for an antecedent debt it 
operates prima facie only as a conditional payment (g). 

Notice the following observations upon s. 27 (1) (b) : — 

(i) The proper construction of the words ‘‘ antecedent 


(m) Mare v Charles, 5 E. & B. 978 : 26 L. J. Q. B. 119; and see Herald 
V. Connah, 84 L. T. 822. 

(n) [1925] 2 K. B. 301; 94 L. J. K. B. 807. 

(o) See ante, p. 729^. 

(p) Where the secretary of a company owed money to the defendant (the 
chairman of the company) in the action, and fraudulently persuaded 
defendant to accept bills on the false pretence that they were for the purposes 
of the company, and negotiated the bills to the plaintiff in the action, it was 
held that so far as consideration was concerned the antecedent debt due from 
the secretary to the defendant was sufficient to support the bills. The plaintiff, 
however, failed on other grounds: Ayres v. Moore, [1940] 1 K. B. 278; 109 
L. J. K, B. 91. 

(g) Currie v. Misa, L. E. 10 Ex., at pp. 163, 164; 1 App. Cas. 654. See 
ante, p. 216. 
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debt or liability is that they refer to an antecedent 
debt or liability of the promisor or dra^yer of the bill 
and are intended to get over what would otherwise 
have been pTima fade the result at common law by 
which the gi^^ing of a cheque for an amount for whjch 
the drawer was already indebted imported no con- 
sideration since the obligation was passed. 

(ii) The case of Crears v. Hunter (r), decides that, where 
the debt or liability is that of a third party, one must 
find something in tiie transaction sufficient at the very 
least to connect the receipt of the bill with the ante- 
cedent debt or liability, and to provide within the 
meaning of paragraph (a) of this sub-section some con- 
sideration for the cheque in the form of forbearance 
or a promise to forbear, express or implied, on the 
part of the recipient of the cheque m regard to the 
third party^s antecedent debt or liability. 

(iii) In some cases, particularly where the bill or cheque 
given has been post-dated, the Court has, in the 
absence of express evidence, readily implied a promise, 
at any rate during the intervcQ before the post-dated 
bill or cheque becomes payable, not to press the 
claim against the debtor. 

(iv) However, the sub-section does not say that, where 
there is an antecedent debt or liability even on the 
part of the giver of the dbeque, that is, without more, 
in every case and necessarily valuable consideration 
for the biU. Certainly, in ^e case where the debt 
or liability is that of a third party, the matter is a 
question of evidence (s). 

Holder for value. — ^The term holder for value ” includes not 
only a person who has him self given value, but also other per- 
SOI3S who, by the Act, are deemed to be holders for value. 

Thus, where value has at any time been given for a bill, 
the holder is deemed to be a holder for value as regards the 
acceptor and all parties to the bill who becapie parties thereto 
prior to such time ” [s. 27 (2)]. 

By s. 2 the term “value” means valuable consideration. 

A bill of exchange is a simple contract, and as between imme- 
diate parties the absence of consideration is a defence. 


W Oliew V? Dai*', K. B. 737; [1949] L. J. B. 1661, 0. A. 
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But a party to a bill who has himself received no value may 
be sued by a subseqiifent holder who has given value to an inter- 
mediate party. Thus A, the holder of a bill, negotiates it to B, 
without receiving value ; B negotiates it to C for value ; A can- 
not set up as against C that he has received no consideration, 
though he can do so as against B. 

And where a holder for value negotiates a bill he transfers 
with it all his own rights of action. Thus A, the holder for value 
of a bill, negotiates it to B without receiving value; B has all 
A’s rights of action against any prior parties to the bill (t), 
though he has no rights of action against A (v). 

And where the holder of a bill has a lien on it, arising 
either from contract or by implication of law, he is deemed to 
be a holder for value to the extent of the sum for which he has 
a lien [s. 27 (3)], 

It may be noticed that a bank is not a holder for value of a 
cheque paid in by its customer for collection merely because on 
the day on which it receives the cheque it enters the value on 
the credit side of his account. To constitute value there must 
in such a case be a contract between banker and customer, express 
or implied, that the bank will, before receipt of the proceeds, 
honour cheques of the customer drawn against cheques paid in 
for collection; such a contract can, however, be established by 
course of business and may be established by entry in the 
customer's pass book, communicated to the customer and acted 
upon by him (e). 

Conversely, the existence of such a contract may be rebutted 
by notices in the customer’s pass book and in paying-slips, or 
other evidence to show that the customer could not draw against 
the cheques until they were collected (w). 

Accommodation piupties. — An accommodation party to a bill 
is a person who has signed a bill as drawer, acceptor, or indorser, 
without receiving value therefor, and for the purpose of lending 
his name to some other person.” — “ An accommodation party is 
liable on the bill to a holder for value; and it is immaterial 
whether, when such holder took the bill, he knew such party to 
be an accommodation party or not” [s. 28 (1) (2)]. 

The person accommodated imnliedly undertakes to take up 
the bill when It becomes due, and to indemnify the accommoda- 
tion party (cb). 


(t) M%lne8 V. Davoson, 5 Ex. 9^; 20 li. J. Ex. 81. 

(u) Holhday v. Atkinson, 5 B. & C. 501: 29 B. B. 

Ch. D. 119; 58 L. J. Ch. 487. 

(r) Underwood, Ltd. v. Barclays Bank, [1924] 1 K. B. 775 ; 93 L. J. K. B. 


); Re Whitaker, 42 


(to) Re Farrow's Bank, [1923] 1 Ch. 41; 92 L. J. Ch. 153. 
(jj) Reynolds v. Doyle, 1 Man. & G-. 753. 
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Holdei? In due course. — hold^ in due course is a holder (w) 
who has taken a bill — ^ . 

i. Complete and regular on the face of it, 

ii. Before it was overdue. 

iii. Without notice of any previous dishonour, 

iv. In good faith and ^ , 

V, For value and 

vi. Without notice, at the time when it was negotiated to 
him, of any defect in the title of the person who negotiated 
it to him [s, 29 (1)] («). 

Note that, since a holder in due course must be a person 
to whom the bill was negotiated (s. 31, infra), the original 
•payee of a cheque is not a holder in due course (a). 

“ In particidar the title of a person who negotiates a bill is 
defective within the meaning of this Act when he obtained the 
bill, or the acceptance thereof, by fraud, duress, or force and fear, 
or other unlawful means, or for an illegal consideration, or when 
he negotiates it in breach of faith, or under such circumstances as 
amount to fraud ” [s. 29 (2)]. 

Note that this section deals only with persons whose title is 
defective and not with a person who has no title, as, e.gf., a 
person who takes under a forged indorsement (see s. 24). 

** A holder (whether for value or not) who derives his title 
to a bill through a holder in due course, and who is not himself 
a party to any fraud or illegality affecting it, has all the rights 
of that holder in due course as regards the acceptor and all 
parties to the bill prior to that time ” [s. 29 (8)]. 

Thus, A obtains a cheque from B by fraud and indorses it to 
C, who takes it as a holder in due course. 0 indorses it to D, 
who knows how it was obtained, but was no party to the fraud. 

D has all the rights of a holder in due course against B (b). 

Presumptions of value and good faith. — Every party whose 
signature appears on a bill is prima facie deemed to have become 
a party thereto for value** Every holder of a bill is 

prima facie deemed to be a holder in due course ; but, if m an 
action on a bill it is admitted or proved that the acceptance, 

(y) That is to say a “ holder ” as defined by s. 2, see anU, pp. 728, 729. 

(s) As to '* notice ", see ante, p. 724. 

(a) Jones v. Woringf d Gilloio, [1926] A, 0. 670; 95 Li. J. K. B. 918. 

(b) See May v. Chapman, 16 M. & W. 366. , , 

(c) S. 30 (1). But this is only a presumption, which may be rebutted : 
HoUiday v. Atlnn^on, 5 B. & C. 601. 
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issue, or subsequeut negotiation of the bill is affected with fraud, 
duress, or force and*fear, or illegality, the burden of proof is 
shifted, unless and until the holder "pioves that, subsequent to 
the alleged fraud, or illegality, value has in good faith been given 
forjihe bill ” (<0- 

Sub-section 4. — Negotiation of Bills 

Ne^tlation. — A bill is negotiated when it is transferred from 
one person to another in such a manner as to constitute the 
transferee the holder of the bill. — bill payable to bearer is 
negotiated by delivery. — bill payable to order is negotiated 
by the indors^ent of the holder completed by delivery [s. 31 (1) 

(2) (S)] (e). 

Where the holder of a bill payable to his order transfers it 
for value without indorsing it, the transfer gives the transferee 
such title as the transferor had in the bill, and the transferee, 
in addition, acquires the right to have the indorsement of the 
transferor [s. 31 (9)]. 

But the transferee has no right to indorse for the trans- 
feror (/). Arid he is affected by notice of any fraud received 
before indorsement by the transferor (g). 

‘‘ Where any person is under obligation to indorse a bill in a 
representative capacity, he may indorse a bill in such terms as 
to negative personal liability” [s. 31 (5)]. 

See also s. 16 and s. 26 (h). 

Indorsement. — ^The indorsement must be “ written on the biQ 
itself and be signed by the indorser. The simple signature of 
the indorser on the bill, without additional words, is sufficient ” 
[s. 32 (1)] (t). 

It must be an indorsement of the entire bill. A partial 
indorsement, that is to say, an indorsement which purports" to 
transfer to the indorsee a part only of the amount payable, or 
which purports to transfer the bill to two or more indorsees 
severally i does not*operate as a negotiation of the bill. 

(d) S. 30 (2). 

(e) “ Indorsement ” is defined by e. 2 of the Act as “ indorsement completed 
by delivery 

(f) Harrop v. Fisher, 10 C. B. (n.s.) 396; 30 L. J. C. P. 283. 

(g) Whistler v. Forster, 14 C. B. (n.s.) 248 ; 32 L. J. C. P. 161. 

Qi) Ante, pp. 786, 743. 

(0 Wheie no room exists on the bill for further indorsements the^ may 
be written on an allonge ”, t.e., a slip of paper attached to it. 
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Where a bill is payable to the order of two or more payees 
or indorsees who are not partners all mu^ mdorse, unless the 
one indorsing has authority to indorse ftar the others. 

Where, in a bill payable to order, the payee or indorsee is 
wrongly designated, or his name is misspelt, he may indorse 
the bill as therdn described, adding if he think fit his proper 
signature. 

Where thare are two or more indorsements on the bill, 
indorsement is deemed to have been in the order in whitdi it 
appears on the biU, until the contrary is proved Ts. 32 (2) (8) 

(*) (S)]. 

The intention of a person to make Tiimaalf a party to a bill 
will not bo defeated merely because he indorses in the wrong 
place. So, in Bemardi v. Nationcd Sdlet Corporation ()b), the 
indorsement of a drawer of a bill was held to be good 
by inadvertence it was placed below, instead of above, the 
indorsement of a third party. 

An indorssnent may be — 

(i) In hlaiik, t.e., by the simple signature of the ind(»ser 

without specifying any indorsee; a bill so indorsed 
becomes payable to bearer [s. 84 (1)]. 

See also s. 8 (8) ante, p. 788. 

(ii) Specid, t.e., specifying the person to whom, or to whose 

(»der, the bill is to be payable [B. 34 (2)]. 

The provisions of ss. 7 and 8 relating to payees (ante, 
pp. 782, 788) apply with the necessary modifications to 
an indorsee under a special indorsement [s. 84 (8)]. 

'Where a bill has been indorsed in blank any holder 
may convert the blank indorsem^t into a special 
indorsement by writing above the indorser’s signature 
a direction to pay the bill to or to the order of himself 
or some other person [s. 84 (4)]. 

*(iii) Restrictive, i.e., an indorsement “which pr<diibits the 
further negotiation of the bill, or which expresses that 
it is a mere authority to deal with the bill as thereby 
directed, and not a transfer of the ’ownership thereof, 
as, for example, if a bill be indorsed ‘ Pay D only * or 
* Pay D for the account of X ’ or ‘ Pay D ae order for 
collection ’ 

“ A restrictive indorsement gives the indorsee the 

(k) See Bemardi v. National Sales Corporation, [1981] 9 K. B. 188 j 47 
T. L. B. 880. 



760 


NSOOUABLE INSTHtniENTS 


right to receive payment of the bill and to sue any party 
thereto that his indorser could have sued, but gives him 
no power to transfer his rights as indorsee unless it 
expressly authorise him to do so 

“ Where a restrictive indorsement authorises further 
* transfer, all subsequent indorsees take the bill with the 
aftme rights and subject to the same liabilities as the 
first indorsee under the restrictive indorsement ” [s. 88 
(1) (2) (8)]. 

But an indorsement may not he conditional. a bill 

purports to be indorsed con^tionally the condition may be dis- 
regarded by the payer, and jwiyment to the indorsee is valid 
whether the condition has been fulfilled or not ” [s. 83]. 

Duiatlon of negotiability. — Where a bill is negotiable in its 
origin, it continues to be negotiable until it has been (a) restrio- 
tively indorsed ; or (b) discharged by payment or otherwise 
[S. 36 (1)]. 

As to when a bill is negotiable in origin, see s. 8 (ante, 
p. 733). 

Negotiation of OYerdne bills and dlshonoared bills. — Where 
an overdue bill is negotiated, it can only be negotiated subject 
to any defect of title affecting it at its maturity, and thence^ 
forward no person who takes it can acquire or give a better title 
than that which the person from whom he took it had 
[s. 36 (2)]. 

Compare s. 29 (1), ante, p. 747. 

“ A bill payable on demand is deemed to be overdue when it 
appears on the face of it to have been in circulation for an 
unreasonable length of time. What is an unreasonable length 
of time for this purpose is a question of fact ” [s. 36 (8)]. 

This sub-section applies to cheques [s. 73], but not to promis- 
sory notes [s. 86 (3)]. 

** Except wher^ an indorsement bears date after the maturity 
of the bill, every negotiation is prima facie deemed to have been 
effected before the bill was overdue’’ [s. 36 (4)]. 

Where a bill which is not overdue has been dishonoured, 
any person who takes it with notice of the dishonour takes it 
subject to any defect of title attaching thereto at the time of 
dishonour, but nothing in this sub-section shall affect the rights 
of a holder in due course fs. 36 (5)]. 
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Negotiation of bffl to party alieady liable thewon.— « Where a 
bill is negotiated back to the drawer, or to* a prior indorser or to 
the acceptor, such party may, subject to the provisions of the 
Act (Z), re-issue and further negotiate the bill, hut he is not 
entitled to enforce payment of the bill against any intervening 
party to whom he was previously liable ” [s. 87]. * 

Rights of tho holder . — “ The rights and powers of the holder 
of a bill are as follows : — 

“ (1) He may sue on the bill in his own ; 

“ (2) Where he is a holder in due course, he holds the bill 
free from any defect of title of prior parties, as wdl 
as from mere personal defences availsble to prior psorties 
among themselves, smd may enforce payment against 
all parties liable on the bill : 

“ (8) Where his title is defective (a) if he negotiates the hiU 
to a holder in due course, that holder obtains a good 
and complete title to the bill; and (b) if he obtains 
payment of the bill the person who pays him in due 
course gets a valid discharge for the bill ’* [s. 88]. 

Refer to definition of ** holder ” (s. 2, ante, p. 728). 
Note again that a holder for value is not necessarily a 
holder in due course. For defects of title, see s. 29 (2), 
ante, p. 747. 

SuB-SEcnoN 5 . — General DuUes of the Holder 

A bill may, after acceptance, or even befcrre acceptance, pass 
through the hands of numerous transferees; and there are certain 
duties the non-performance of which may deprive a holder of 
his rights : these duties relate to (1) Fresentmrat for acceptance ; 
(2) Presentment for payment; (8) Notice of dishonour; (4) 
Noting and protesting. 

1. Presentment for acoeptanoe. — ^This is necessary in three 
cases only — 

i. Where a bill is payable after sight; here it is necessary in 

order to fix the maturity of the biU : 

ii. Where a biU expressly stipulates that it shaU be presented 
for acceptance : 

iii. Where it is drawn payable elsewhere than at the residence 
or place of business of the drawee [s. 89]. 

When a biU payable after sight is negotiated, Ae holder must 
either present for acceptance or negotiate it within a reasonable 


(7) T.e., the proviHcms as to diseharge m ss. 59-64. 
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time* — ^11 lie do not do so, the draxvcr and all indorsers prior to 
that holder are discharged. “ In determining what is a reason- 
able time, regard shall be had to the nature ol the bill, the 
usage of trade with respect to similar bills, and the facts of the 
particular ease ” [s. iO (1) (2) (8)]. 

*The presentment must be made by or on behalf of the holder 
to the drawee or some person authorised to accept or refuse 
acceptance on his behalf at a reasonable hour on a business day 
and before the bill is overdue : where a bill is addressed to two 
or more drawees who are not partners, presentment must be 
made to them all, unless one has authority to accept for all : 
where the drawee is dead presentment may be made to his 
personal representative, and when he is bankrupt either to him 
or his trustee ; where authorised by agreement or usage a pre- 
sentment through the post office is sufficient [s. il (1)]. 

Non-business days are Sunday, Good Friday, Christmas Day, 
bank holidays under the Bank Holidays Act, 1878, or Acts 
amending it, and any day appointed by Royal Proclamation as a 
public fast or thanksgiving day. Any other day is a business 
day. Where by the Act the time limited for doing any act 
or thing is less than three days, non-business days are exduded 
in reckoning time [s. 92]. 

Presentment is excused and a bill may be treated as dis- 
honoured by non-acceptance — 

(a) where the drawee is dead, bankrupt, a fictitious person 
or a person not having capacity to contract by bill; 

(b) where, after the exercise of reasonable diligence, present- 
ment cannot be effected ; 

(c) where, although the presentment was irregular, acceptance 
has been refused on some other groimd. 

But the fact that the holder has reason to believe that the bill, 
on presentment, will be dishonoured, does not excuse present- 
ment [s, 41 (2) (8)] (m). 

Dishonour by non-acceptance , — ^*‘When a bill is duly pre- 
sented for acceptance, and is not accepted within the customary 
time, the person presenting it must treat it as dishonoured by 
non-acceptance. If he do not, the holder shall lose his right of 
recourse against th*e drawer and indorsers ” [s. 42]. 

In the rase of ordinary tiade bills the customary time is 
twenty-four hours (n), excluding non-business days. 


(m) But where an attempt to procure acceptance would be illegal, it may 
be dispensed with : Gornclius v. Banque^ Pranco-Serbe, [1943] 1 K. B. 29; 110 
li. J. £. B. 573, a case on s. 46 (2) (a), post, p. 755. 

(n) ** Beasonable time** is determined in the same way as under s. 40 
supra. 
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A bill is dishonoured by non-acceptance — 

(a) when it is duly presented for acceptance, and such an 
acceptance as is prescribed by the Act is refused or 
cannot be obtained. 

As to the requisites of a valid acceptance, see 
ss. 17 and 19 (ante, pp. 787-789). * 

(b) T^en presentment for acceptance is evc u se d and the 
bill is not accepted [s. iS (1)]. 

“ Subject to the provisions of the Act, when a 1^ is dis- 
honoured by non-acceptance, an immediate right of recourse 
against the drawer and indorse accrues to the holder and no 
presentment for payment is necessary ” [8.43(2)]. 

The provisions of the Act to which reference is mndA are s. 15 
(ante, p. 786), and ss. 65-68 (post, p. 764-765), rdating 
to acceptance for honour. If the holder obtains an accept- 
ance for honour his rights against the drawer and indorsers 
are suspended. Note that although a right of recourse 
suscrues to the holder of the bill upon its dishonour, no right 
of action accrues unto, he has given notice of dishonour, and, 
when it is necessary, has protested the bill (post, p. 758). 

Qualified acceptances. — ** The holder of a bill may refuse to 
take a qualified acceptance, and if he does not obtain an un- 
qualified acceptance may treat the bill as dishonoured by non- 
acceptance ” [s. 44 (1)]. 

As to qualified acceptances, see s. 19, ante, p. 738. 

« Where a qualified acceptance is taken, and the drawer or 
an indorser has not expresEly or impliedly authorised the holder 
to take a qualified acceptance, or does not subsequently assent 
thereto, such drawer or indorser is discharged from his liability 
on the bill.” 

“ The provisions of this sub-section do not apply to a partial 
acceptance, whereof due notice has been given.” But “where 
a foreign biU has been accepted as to part, it must be protested 
as to the balance ”. 

“ Where the drawer or indorser of a bill receives notice of a 
qualified acceptance, and does not within a^ reasonable time 
express his dissent to the holder he shall be deemed to have 
assented thereto ” [s. 44 (2) and (8)]. 

a 

2. Presentmmit for payment.— If a bill is not duly presented 
for payment the drawer and indorsers are discharged. 

If the biU is not payable on demand presentment mtist be 
made on the day it faUs due. 
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If it is payable on demand presentment must be made mthin 
a reasonable time (o]r after its issue in order to render the drawer 
liable, and within a reasonable time after its indorsement to 
render an indorser liable. 

viPresentment must be made by the holder or by some person 
authorised to receive payment on his behalf at a reasonable hour 
on a business day, at the proper place, to the person designated 
by the bill as payer, or to some person authorised to pay or 
refuse payment on his behalf, if such person can there be found. 

The proper place of presentment is (a) the place of payment 
specified in the bill ; or (b) if no place is specific, the address of 
the drawee or acceptor specified in the bill; or (c) if no such 
place or address is specified, the place of business of the drawee 
or acceptor, if it is known, or otherwise his residence, if known ; 
or (d) in any other case presentment may be made to the drawee 
or acceptor wherever he can be found, or at his last known place 
of business or residence. 

Where a bill is presented at the proper place, and after the 
exercise of reasonable diligence no person authorised to pay or 
refuse payment can be fotmd there, no further presentment to 
the drawer or acceptor is required. 

Where a bill is drawn on, or accepted by, two or more persons 
who are not partners, and no place of payment is specified, 
presentment must be made to all. 

Where the drawee or acceptor is dead and no place of pay- 
ment is specified, presentment must be made to a personal 
representative, if such there be and with the exercise of reason- 
able diligence he can be found. 

Where authorised by agreement or usage presentment through 
the post office is sufficient [s. 45 (l)-(8)] (p). 

Delay in making presentment for payment is excused if it is 
caused by circumstances beyond the control of the holder and 
not due to his default, misconduct, or negligence ; but whez^ the 
cause of delay ceases to operate presentment must be made with 
reasonable diligence [s. 46 (1)]. 

Presentment for payment is excused — 

(a) where, after the exerdse of reasonable diligence, it 
cannot be effected. 

But the fact that the holder has reason to believe " 
that the bill will, on presentment, be dishonoured, 

(o) ^ * Beasonable time’' is determined in the same wav as under s. 40. 
(ante, p, 762). 

(p) Compare carefully with s. 41 (1), ante, p. 762. 
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does not dispsise ■with, the necesaty for present- 
ment (g); •» 

(b) where the drawee is a fictitious person ; 

(c) as regards the drawer, where the drawee or acceptor 
is not bound, as between himself tmd the drawer, ^to 
accept or pay the bill, and the drawer has no reason 
to believe that the bill would be paid if presented j 

(d) as regards an indorser, where the bill was accepted or 
made for his accommodation, and he has no reason 
to expect that the bill would be paid if presented; 

(e) by express or implied waiver of presentment [»• M 
(2)] (r). 

Waiver may be made in the bill itself, or subse- 
quently, i.e., before or after maturity. If made 
before maturity, it must be dear (s). An instance of 
waiver after maturity is furnished by a case in which 
a party liable wrote to the holder asking for time to 
pay (t). 

Dishonour by non-payment. — ** A bill is dishonoured by non- 
payment (a) when it is duly presented for pa 3 nuent and pa 3 mient 
is refused or cannot be obtaiaed; (b) when presentment is 
excused and the bill is overdue and unpaid” [s. 47 (1)]. 

Subject to the provisions of the Act, when a bill is dis- 
honoured by non-pa 3 nnent, an immediate right of recourse 
against the drawer and indorsers accrues to the holder ” [s. 47 
( 2 )]. 

As to the difference between right of recourse and right of 
action, see ante, p. 768. 

The provisions to which reference is made are s. 15 {ante, 
p. 786), and ss. 65-68, which deal with acceptance and 
payment for honour, post, p. 764. 


8. Notice of dishonour. — ^When a bill has been dishonored by 
non-acceptance or by non-payment, notice of dishonour must be 
given to the drawer and each indorser, and any drawer or 
indorser to whom such notice is not given is discharged : Provided 
that — 

‘ (g) But -nhejc the “diligence” ■uould be illegal, it may be dispensed with, 

e.g , whete the drawee of a cheque was in ene^ territory : Comeitvs o. Bangite 
Franco-Scrbr, [1942] 1 K. B. 29; 110 L. J. K. B. 678. 

(r) Compare carefully with s. 41 (2) (8), onte, p. ^ 

(*) Britannia Eleetno Lamp Works v. Uandler, [1939] 2 S. B. 129; 108 
li. J. K. B. 828. 

(t) Hopley V. Dufresne, 16 East 276. 
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(1) Where a bill is dishonoured by non-acceptajicef and 
notice of dishonour is not given, the rights of a holder 
in due course subsequent to the omission shall not be 
prejudiced by the omission. 

(2) Where a bill is dishonoured by non-acceptance, and due 
notice of dishonour is given, it shall not be necessary 
to give notice of a subsequent dishonour by non-pay- 
ment unless the bill shall in the meantime have been 
accepted” [s. 48]. 

Notice of dishonour is governed by the following rules : — 

It must be given by or on behalf of a holder or by or on behalf 
of an* indorser who, at the time of giving it, is himself liable on 
the bill. 

If it is given by or on behalf of the holder it enures for the 
benefit of all subsequent holders and all prior indorsers who have 
a right of recourse against the party to whom it is given. 

If it is given by or on behalf of an indorser who is entitled 
to give notice it enures for the benefit of the holder and all 
indorsers subsequent to the party to whom notice is given 
[s. 49 (1) (8) (4)]. 

If a bill is indorsed by A (drawer), and then by B, C, D, 
and E, the holder can sue only those who have received notice 
of dishonour, and he should therefore give notice to all whom he 
wishes to sue; but if he gives notice to E, who in turn gives 
notice to D, he can sue D, and so on. Moreover, a notice given 
by the holder to A or B can be taken advantage of by C, D, E, 
and subsequent holders, and a notice given by E to A or B can 
be taken advantage of by C, D, and the holder. 

The notice may be given by an agent, either in his own name 
or in the name of any party entitled to give notice whether that 
party be his principal or not [s. 49 (2)]. 

Mere knowledge that the bill has been dishonoured is not 
sufficient but the notice requires no special form and may be 
verbal or in writing, provided that it sufficiently identifies*^ the 
bill and intimates that it has been dishonoured by non-acceptance 
or non-payment. The return of a dishonoured bill to the drawer 
or an indorser is Sufficient notice. A written notice need not be 
signed and an insufficient written notice may be supplemented 
and validated by verbal communication; and a misdescription 
of the bill does not vitiate the notice unless the party to whom it 
is given is misled thereby [s. 49 (8) (6) (7)] (tt). 

Notice may be given to a party himsdf or to his agent ; if a 


(u) See Fielding d Co, v. Carry, [1898J 1 Q. B. 268 ; 67 L. J. Q. B. 7. 
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party is dead it must be given to his per^nal representative; if 
he is bankrupt it may be given either to himsdf or to his trustee ; 
if there are two or more drawers or indorsers who are not 
partners, notice must be given to all unless one has authority to 
recdve it for the others [s. 99 (8)-(ll)]. , 

Notice may be given as soon as the Wll is dishonoured and • ' 
must be given within a reasonable time. If the person giving and 
the person to recdve notice r^de in the same place, the notice 
must be given or sent off in time to reach the latter on the day 
after dishonour ; if they reside in different places the notice must 
be sent off on the day after dishonour, if there is a post at a 
convenient hour on that day-otherwise by the next post there- 
after. Where a bill when dishonoured is in the >»aT |^ 8 of an 
agent, he may dther himself give notice to the parties liable or 
may give notice to his principal ; if he gives notice to his principal, 
he must do so within the same time as if he were a and 

his principal then must give notice within the same titna as if the 
agent had been an independent holder [s. 99 (12)-(19)] (te). 

If notice is received on a non-bnsiness day it is deemed to 
have been received on the day following (y). 

Delay in giving notice of dishonour is excused when it is 
caused by circumstances beyond the control of the party giving 
it and is not imputable to d^ult, misconduct or negligence. 
When the cause of delay ceases to operate, the notice must be 
given with reasonable diligence [s. SO (1)]. 

Notice of dishonour is dispensed with : — 

(a) When after the exercise of reasonable diligence it cannot 
be given or does not reach the party sought to be charged. 

(b) By waiver, either express or implied, and either before 
the time for giving notice or after omission to do so. 

(c) As regards the drawer — 

, (i) where drawer and drawee are the same person; 

(ii) where the drawee is a fictitious person, or a person 

not having capacity to contract ; 

(iii) where the drawer is the person t^ whom the bill is 

presented for payment ; 

(iv) where the drawee or acceptor is, as between himself 

and the drawer, under no obligation to accept or 

pay the bill; 

(v) where the drawer has countermanded payment. 


(») Ihid. 

( 9 ) See ante, p. 762. 
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(d) As regards thg indorser — 

(i) where the drawee is a fictitious person or a person 
not having capacity to contract and the indorser was 
aware of the fact at the time he indorsed the bill; 

« (ii) where the indorser is the person to whom the bill 
was presented for payment; 

(iii) where the bill was accepted or made for bis accom- 
modation fs. 80 (2)]. 


Noting and protesting.— Where an inland bill has been dis- 
honoured ^ it may, if the holder think fit, be noted for non- 
acceptance or non-payment, but it is not necessary to note or 
protest it in order to preserve recourse against the drawer or 
indorsers. 

But where a foreign bill has been dishonoured by non-accept- 
ance or non-payment it must be noted and protested, otherwise 
the drawer and indorsers are discharged [s. 81 (1) (2)] (s). 

Noting and protesting constitute formal evidence of dis- 
honour. When the bill is dishonoured, the holder sends it to 
a notary public in order that he may make a notarial present- 
ment. The bill, being so presented and again dishonoured, is 
noted, i.e., the notary makes upon it a memorandum consisting 
of his initials, the date, the noting charges, and a reference to 
his register. He also attaches to the bill a slip on which is 
written the answer obtained upon presentment, e.g., **No 
effects ”, or “ Payment countermanded His register con- 
tains a copy of the bill and of the answer obtained. The protest 
is a formal certificate of dishonour subsequently drawn up by 
the notary, containing a copy of the bill and specifying at whose 
request it was protested, the place and date of protest, the 
reason for protest, the demand made, and the answer given, if any, 
or the fact that the drawee or acceptor could not be found (a). 
The bill may be noted on the day of dishonour, and must 
be noted not later than the next business day (5)^ but the 
formal protest may be drawn up later and antedated as of the 
date of noting (c). Noting and protesting is dispensed with, 
and delay is excifsed upon the same grounds as notice of dis- 
honour (d). If the services of a notary cannot be obtained, 


(«) S. 61 (1) (2). Noting is also necessary before a bill can be accepted for 
honour (s 65 H), post, p 764) 

(a) S. 61 (7). 


(b) S. 61 (4), as amended by s. 1 of the Bills of 
Act, 1917. 


Exchange (Time of Noting) 


(c) S 98. 


(d) S. 61 (9). 



NEOOn&BLB XMSTB'DMSNTS 


7«9 


householder or substantial resident nuiy, in the presenoe of 
. witnesses, give a certificate, signed by them, attesting the 
lonour of the bill, and having the same effect as a formal 
test (e). 

Where the acceptor of a bill becomes bankrupt or insolvent, 
suspends payment before it matures, the holder may cause 
bill to be protested for better security against the drawer 
I indorsers (f). 

Duties of the holder as regards the drawee or 
Vhen a bill is accepted generally presentment for payment is 
, necessary to render the acceptor liable.— When by the 
a ({tmlifii'd acceptance, presentment for payment is recjuired, 

: acceptor, in the absence of an eispress stipulation to 
!ct, is not discharged by the omission to present the Wll for 
rment on the day that it matures. — ^In order to render the 
ieptor of a bill liable it is not necessary to protest it or that 
ice of dishonour should be given to him ” [s. 52 (1) (2) (8)]. 
A bill must be exhibited on presentation for payment and 
ivered up upon payment [s. 52 (4)] (g). 

Sub-section 0.— Liabilities of Parties 

“ A bill, of itself, does not operate as an assignment of funds 
the hands of the drawee available for the payment thereof, 
3 the drawee who does not accept as required by t-Ha Act 
lot liable on the instrument ” [s. 63 (1)]. 

“ The aooeptOF of a bill, by accepting it — 

“ (1) Engages that he will pay it according to the tenor 
of his acceptance [s. 5i (1)] ; 

As to qualified acceptances, see s. 19, ante, p. 738. 

" (2) Is precluded (or estopped) from denying to a holder 
* in due comrse : 

“ (a) The existence of the drawn, the genuineness of 
his signature, and his capacity and authority to 
draw the bill ; • 

(b) In the case of a bill payable to drawer’s ordn, 
the then capacity of the drawer to indorse, but 
not the genuineness or validity of his indorse- 
ment; 


(rt S. 94. (/» R. 61 (6) 

( 11 ^ flee 4uehteTont £ Co. v. Midland Bank, [1938] 3 E. B. 304 ; 97 Ii. J. 

B eas. 
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(c) In the^ case of a bill payable to the order of a 
third person 9 the existence of the payee and his 
then capacity to indorse, but not the genuineness 
or validity of his indorsement” [s. 64 (2)]. 

The diawei? of a bill, by drawing it— 

** (a) Engages that on due presentment it shall be 

accepted and paid according to its tenor, and that 
if it be dishonoured he will compensate the holder 
or any indorser who is compelled to pay it, pro- 
vided that the requisite proceedings on dishonour 
be duly taken; 

** (b) Is precluded from drying to a holder in due course 
the existence of the payee and his then capacity to 
indorse” [s. 58 (1)]. 

“ The Indorser of a bill, by indorsing it — 

** (a) Engages that on due presentment it shall be 

accepted and paid according to its tenor, and that 
if it be dishonoured he will compensate the holder 
or a subsequent indorser who is compelled to pay 
it, provided that the requisite proceedings on dis- 
honour be duly taken; 

(b) Is precluded from denying to a holder in due course 
the genuineness and regularity in all respects of 
the drawer’s signature and all previous indorse- 
ments ; 

‘‘ (c) Is precluded from denying to his immediate or a 
subsequent indorsee that the bill was at the time 
of his indorsement a valid and subsisting bill, and 
that he had then a good title thereto ” [s. 56 (2)]. 

As has been already stated, the acceptor is the person 
primarily liable on the bill; the drawer and indorsers stand in 
the position of sureties, and are jointly and severally liable to 
the holder, who may sue all or any of them. As regards the 
holder, each indorser is in the position of a new drawer, and 
could not, therefore, for example, set up against him as a defence 
a forgery on the bill before his own indorsement. 

As between themselves, each indorser is bound to indemnify 
subsequent indorsers, though the whole circumstances attendant 
upon the making, issue, and transference of a bill or note may 
be referred to for the purpose of ascertaining the true relation to 
each other of the parties who put their signatures upon it, either 
as makers or indorsers. 
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Tims, in Macthnahl v. Whifii&liJ fh\ + 1 , j- . 
company agreed to become suretS * 

and for that purpose *>ucce88ively^dors^ ^ company, 
Iho company. It was held that evident of^th!^ ^ 
under which they signed was adndssiMe^iS^ 
circumstances, they were not liable tn it’.; 
buccossivelv m the order of their plihet 

woi^ m the posifon S coturS ^ 

to equal contribution inter te. ’ entitled and liable 


“ 5, u otherwise than as drawer or 

holder ST^pUon*^^^^^^ h“d^ oTt?\iS^^£ tt 

with the intention of making himself responsible fSr nSe^t 

” ,» ta.l?r«“r U 1» w«. m .L rtrirt 

tbS", ^STcc^V; rs 

th,. ordor «I tho pl.b.tl«, imd. tateid ir.£ 

defendant wrote his name on the bade. Jffefd, that le defS 
dant was not liable as indorser since the bill was not co^lete 
and ivgular on the face of it whm the defendant indorsed it^^and 
therefore the plaint iffi, were not holders in due course (1) 


Measure of dajnages.—** Where a biU is dishonoured, the 
measure of damages, which shall be deemed liquidated damages 
shall be as follows: — ® * 

“ The holder can recover from any party liable on the bill, and 
the drazeer who has been compelled to pay the hill may recover 
from the acceptor, and an indorser who has been compelled to pay 
the bill may recover from the acceptor, or from the drawer, or 
from a prior indorser — 

“ (a) The amount of the hill: 

“ (b) Interest thereon from the time of presentment for pay- 
, ment if the hill is payable on demand, and from the 

maturity of the hill in any other case: 

** (c) The expenses of noting, or, when protest is necessary, 
and the protest has been extended, the expenses ok 
protest ” [s. 57 (1)] (m). 


(A) R App. Cs',., at p. 745; 62 L. .T. C. P. 70. 

(I) Vec s'irelc v. ytcKirtlay, S App. Cas., at p. 782; JenMns d Sons v. 
Coomhi r, isiK) 2 Q. B., at p. 171; 67 L. J. Q. B. 780. 

(A) r bt ^upra. 

(/) rotiipare, howewr, .Voedonaid v. Nash d Co., [1924] A. C. 626 ; 98 L. J. 
K. B. 610. 

im) Where a bil! has been dishononred abroad the amount of le-eiehange 
may in g< neral be recovered in lieu of the above damages ; s. 67 (2}. 
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Note that this section deals only with interest recoverable 
as damages, not interest reserved by the bill, as to which see 
s. 9, ante, p. 734. By s. 57 (2) the Court may, if justice 
require it, withhold either wholly or in part, the interest recover- 
able under the section as damages, e.g., where there has been 

•excusable failure to pay. The Court refused to allow interest 
to be recovered as damages in a case when the bill had not bi^on 
paid because the person in England liable on the bill was pro- 
hibited from paying the Dutch holder under the provisions of 
the Trading with the Enemy Act, 1939 (n). 

HmnsteTov by delivery. — ^Where the holder of a bill payable to 
bearer negotiates it by delivery without indorsing it, he is called 
a transferor by delivery He is not liable on the instrument, 
but he ** warrants ’’ to his immediate transferee, being a holder 
for value, that the bill is what it purports to be, that he has a 
right to transfer it, and that at the time of transfer he is not 
aware of any fact which renders it valueless [s. 68], 

SxjB-SEcnoN 7. — Discharge of Bill 

A bill is discharged when all rights of action on it, by or against 
any party, are extinguished. 

The ^scharge of a bill must be distinguished from the dis- 
charge of a party to a bill. One party may be discharged while as 
regards the rest the bill remains valid as, e.g., where one indorser 
is discharged through not receiving notice of dishonour. 

A hUl is discharged in the following ways: — 

1. By payment in due course by or on behalf of the drawee or 
acceptor. Payment in due course means payment made at or 
after maturity of the bill to the holder thereof in good faith 
and without notice that his title to the bill is defective 
[s. S9 (1)1 (o). 

Except in the case of an accommodation bill, payment by the 
drawer or an indorser does not discharge the bill, but 

(a) where a bill payable to, or to the order of, a third party 
is paid by the drawer, the drawer may enforce payment 
against the acceptor, but may not re-issue the bill; 

(b) where a bill Is paid by an indorser, or where a bill payable 
to drawer^s order is paid by the drawer, the party paying 
is remitted to his former rights as regards the acceptor or 
antecedent parties, and he may, if he thinks fit, strike 

fn) JV. V, Ledehoter and Van der Heidis Textielkandel v. Hibbert, [1947] 
K B. 964. 

(o) As to ** good faith”, see ante, p. 724, sec also Auchteroni <0 Co. v. 
Midland Bank, [1928] 2 K. B. 294 ; 97 L. J. K. B. 625. 
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out his own subsequent indorseinents and tima-n 
nej^'otintc the bill [8, S9 (2)]. “gam 

2. Ill case of an accommodation bUl, by payment in due course 
by the party aeeunimodatcd [s. 59 (S)]. 

' 3. In case of a cheque by payment by the banker on whom it 
is drawn in good faith and in the ordinary course of busineas 
js. eO"! (p) 

4. By the acceptor being or becoming the hdder of it at or 
after its maturity, in his own right [s. 61] (q). 

a. Vt here the holder of the bill at or after its maturity 
absolutely and unconditionally renounces his rights against the 
acceptor. Such renunciation must be in writing, imlagg the WH 
is delivered up li» the acceptor [s. 62 (1)]. 


The habduies of any party to a bill may in like Tn«T.^«r 
renounroil Jtj the holder before, at, or after its maturity, but 
nidhnii in this sertion affects the rights of a bolder in due 
course uithnut notico of tbi> renunciation [s. 62 (2)]. 

Ri'inzrciation must be absolute and unconditional; a mere 
pvpn '•'■ion of intent to renounce is insufiSoient (r). 


(5. By an intentional cancellation of the bill by the holder or 
his agent, provided that the cancellation is apparent tharpon, A 
cancellation made unintentionally, or under a mistake, or without 
the authority of the holder, is inoperative, but the burden of proof 
lies on the party alleging that it was so made [B. 68 (1) 

In 1i’.i> manner any jmrty liable on a bill may be discharged 
ly the init'iitional cancpllalion of his signature by the holder or 
his a<:p«it. In such a case any indorser who would hare had a 
rierht of r course against tlip party whose signature is oancdled 
IS alM) liix har,»'d |s< 64 (2)]. 


7. By a material alteration of the bill or the acceptance made 
without the assent of all parties liable on the bill, except as against 
a party who has himself made, authorised, or assented to the 
alteration and subsequent indorsers. But, where a bill has been 
materially altered, but the alteration is not apparent, a holder in 
due course may enforce payment on it according to its origiaal 
tenor. 

In parftruhir the following alterations are material, namdy, 
any alteration of the date, the sum payable, the time or place of 
paivncnt, and, where a bill has been accepted g^erally, the 
acldition of a place of payment without the acceptor’s assent 
fs. 64 (i) (2)]. 


(7#i Qj * ' \ * 772. 

in* V: I Ho 
(r II* r r It J'r n 


I rt-tUlf, ridOOt a Q. B. 73; 69 L. J. Q. B. 484. 

... X- R„„V .11 rti n (»7-K9T, .T Ch 709 
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Any alteration other than those specified in the section is also 
material if it \ 70 ul(i alter the business effect of the bill (s) or the 
rights and liabilities of the parties, as for instance an alteration 
of the place \ 7 here the bill is dr&wn, so that it is changed from 
an inland bill into a foreign bill (t). 

• An alteration is apparent if it is of such a kind that it would 
be noticed by a person who scrutinised the bill with reasonable 
care (u). 

The section does not apply to a change due to a pure accident, 
as, e.g., defacement by fire (w). 

The acceptor of a bDl of exchange is under no duty to take 
precautions against fraudulent alterations in the bill after 
acceptance. Thus, in Srholfield v. Londeshoroughf the defen- 
dant accepted a bill for £500; the bill was stamped to cover a 
larger amount, and spaces were left so that it was possible to 
insert further words and figures. The drawer filled up these 
spaces, altered the amount to £3,500 and indorsed the bill to a 
holder in due course. It was held that the defendant owed no 
duty to every possible holder to take precautions against fraud, 
that he was not, therefore, estopped from denying his liability 
for £3,500, and was only liable for £500 (t). 

The difference must, however, be noted l^tween this case and 
a case where a person hands a blank signed bill or cheque to an 
agent with authority to fill it up (s. 20, ante, pp. 739-740), 
and also the liability of a customer to his banker {post, p. 767). 

StJB-SECTiON 8. — Acceptance and Payment for Honour 
When a bill of exchange has been protested for dishonour by 
non-acceptance, or protested for better security, and is not over- 
due, any person not being a party liable thereon, may, with the 
consent of the holder, accept the bill supra protest for the honour 
of any party thereon, or for the honour of the person for whose 
account it is drawn [s, 63 (1)] (y). 

The acceptor for honour, by accepting, engages that he will, 
on due presentment, pay the bUl according to the tenor of his 
acceptance, if it is not paid by the drawee, provided that it has 
been duly presented for payment, and protested for non-payment, 
and that he receives notice of these facts. He is liable to the 

(s) See Suffell v. Bank of England, 9 Q. B. D., at p. 668 ; 51 L. J. Q. B. 401. 

(t) Koch V. Dicks, [1933] 1 K. B. 307; 102 L. J. K. B. 97. 

(m) Woollatt V. Stanley, 138 L. T. 620. 

(u?) Hong Kong, etc.. Bank v. Lo Lee Shi, [1928] A. C. 181; 97 L. J. 
B. 0. 85. 

(r) [1896] A. C. 514; 65 L. J. Q. B. 593. See al«o Colonial Bank of 
Australasia v. Marshall, [1906] A. C. 669; 76 L. J. P. 0. 76; Bank of Montreal 
V. Bahihit, etc., Co., 22 T. L. R. 722 

(y) It must indicate that it ie an acceptance for honour. It may be for part 
only of the sum for which the bill is drawn (id., sub-s. (2)). 
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holder and to all parties subsequent to the party for whose honour 
he has accepted [s. 66 (1) (2)] («), , 

■A.gaiHj 'when a bill has been protested for non-payinent) any 
person may intervene and pay supra protest for the honour of 
any party liable thereon, or for the honour of the person for whose 
account it is drawn. Payment for honour supra protest xnusl be 
attested by a notarial act of honour appended to the protest. 
Where a bill has been paid for honour, all parties subsequent to 
the party for whose honour it is paid are discharged, but the payer 
for honour is subrogated for and succeeds to the rights and duties 
of the holder as regards the party for whose honour he pays and 
all parties liable to that party [s. 88], 

Sub-section 9.— Lost Instruments 

** Where a bill has been lost before it is overdue, the person 
who was “the holder of it may apply to -the drawer to give him 
another bill of the ssune tenor, giving security to the drawer, if 
required, to indemnify him against all persons whatever, in case 
the bill alleged to have been lost shall be found again. If the 
drawer, on request, refuses to give such duplicate bill, he may 
be compelled to do so ” [s. 69]. 

Note that there is no power to obtain again either the 
acceptance or an indorsement. 

Also, in any action or proceeding upon a bill, the Court or a 
Judge may order that the loss of the instrument shall not be set 
up, provided a satisfactory indemnity be given against the claims 
of any other person upon the bill [s. 70]. 

SuB-SEcnoN 10. — Bills in a Set 

When bills have to be sent by post, they are sometimes execu- 
ted in duplicate or triplicate, and posted separatdy in case of the 
possible loss of one part. The whole of the parts then constitute 
oiSte biU, and payment of one part discharges the whole set. If, 
however, the drawee accepts more than one part he is liable to a 
holder in due course of each part accepted, as if it were a separate 
bill. And if the holder of a set indorses morathan one part he is 
liable on every such part, and evmy indorser subsequent to him is 
liable on the part he has himself indorsed as if each part was a 
separate bill [s. 71]. 

(z) By s. 67 (1). where a dishonoured bill has been accepted for honour, or 
contains a reference in case of need (ante, p. 786), it must be protested for 
non-payment before it is presented for payment to the acceptor lor honour or 
referee in case of need. 
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SuB-SEcnoN 11. — Conflict of Laws 

When a bill drawii*in one country is negotiated, accepted, or 
payable in another, “ the validity of the bill as regards requisites 
in form is determined by the law of the place of issue ; and the 
vali^ty, as regards requisites in form of the supervening con- 
tracts, such as acceptance, or indorsement, or acceptance supra 
protest, is determined by the law of the place where such contract 
was made 

But ** where a bill is issued out of the United Kingdom, it is 
not invalid by reason only that it is not stamped in acecnrdance 
with the law of the place of issue ” ; and where a bill issued out 
of the United Kingdom conforms, as regards requisites in form, 
to the law here, it may, for the purpose of enforcing payment 
thereof, be treated as valid as between all person who negotiate, 
hold, or become parties to it in the United Kingdom 

The interpretation of the drawing, indorsement, or acceptance, 
is determined by the law of the |dace where made ; but when an 
inland bill is indmsed in a foreign country, the indorsement as 
regards the payer is interpreted according to the law of the United 
Kingdom. 

The duties of the holder with regard to presentment, protest, 
and notice of dishonour are determined by the law of the place 
where the act is done or the bill is dishonoured ; and where the bill 
is drawn out of but payable in the United Elingdom, the amoimt 
of the bill, in the absence of express stipulation, is calculated 
according to the rate of exchange for sight drafts at the place of 
payment on the day the bill is payable. 

Where a bill is drawn in one country and payable in another, 
the date when it is due is determined by the law of the place 
where it is payable [s. 72 (1-8)]. 

Section 2. — Cheques 

Definition, — “d. cheque is a bill of exchange drawn chi' a 
banker, payable on demand Kxcept as otherwise provided, 
the provisions of the Act applicable to a bill of exchange payable 
on demand apply tor a cheque [s. 73]. 

The relation between banker and customer is that of debtor 
and creditor, with a superadded obligation on the part of the 
banker to honour the customer’s cheques to the extent that the 
accoimt is in credit (a) or to the extent that he has, for valuable 

(o) Foley v. Hill, 2 H. L. C. 28; London Joint Stock Bank v. MaemiUan 
d Arthur, [1918] A. C., ai, p. 789 ; 88 L. J. K. B. 65. 
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consideration, agreed to allow the customer to overdraw (b), pro- 
vided, that, where the customer is drawing* against funds recently 
paid in by him, sufacient time has elapsed to enable the 
to know the state of the account (c). 

For the wrongful dishonour of a cheque the customer has a 
light of action and, although he has suffered no special dariiage, 
may recover substantial damages for the injury to his credit (d), 

A cheque drawn by a customer is in point of law a mandate 
to the banker to pay the amount according to the tenor of 
cheque (e), and, unless the banker is protected by statute or has 
been misled by the customer, he cannot debit the customer’s 
account with a payment made in contravention of his mandate (/) 
as for example, if he pays under an indorsement which does not 
correspond with the mandate expressed on the cheque (g). 

But, even though a banker has paid a cheque in contravention 
of express instructions he is entitled to the benefit of the payment 
if it discharged a legal liability of the customer. 

Thus, in Liggett, Ltd, v. Barclays Bank, the bank, contrary 
to express instructions, paid cheques of its customer which were 
signed by only one director. The cheques were drawn in favour 
of trade creditors of the customer and the proceeds were applied 
in payment for goods supplied by them to the customer. Held, 
that although at Common Law the bank would not be entitled 
to debit the customer with the amounts of ihe cheques, yet, 
under the equitable doctrine that a person who has in fact paid 
the debts of another without authority is allowed to take advan- 
tage of his payment, the bank was entitled to credit for all 
amounts paid in discharge of the debts of the customer (h). 

The customer, on the other hand, is boimd to exercise reason- 
able care in drawing the cheque to prevent the banker being 
misled : if he draws the cheque in a manner which facilitates 
fraud, he is guilty of a breach of duty as between himself and the 
banker, and he will be responsible to the banker for any loss sus- 
tained by the banker as a natural and direct consequence of this 
breach of duty. 


(h) FleYifiing v. Bcnik of Nev) Zeoloffbd, [19CX)] A. C. 677 ; 69 L. J. P. 0, 120. 

(c) Marzetti v. Williams, 1 B. & Ad, 415; 9 L. J. J5.s.) K. B. 42. 

(d) RoUn V. Steward, 14 0. B. 696; 23 L. J. C. P. 148. But, apparently, 
if he is not a trader, he can recover, as a rule, only nominal damages: Otboons 
V. Westminster Bank, [1939] 2 K. B, 882; 106 L. J. X. B. 841. 

(e) London Joint Stock Bank v Macmillan <f Arthur (uhi supra). 

(f) See Bank of England v. Vagliano, [1891] A. C. 107 ; 60 L. J. Q. B. 146. 

(g) Slingshy v. District Bank, Ltd., [1932] 1 K. B. 644; 101 L. J. K. B. 

281 

(h) [1928] 1 K. B. 48; 97 L. J. K. B. 1. See also Lloyds Bank v. Chartered 
Bank of India, etc., [1929] 1 K. B. 40; 97 L. J. K. B. 609. 
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Thus, in London Joint Stock Bank v. Macmillan rfr 
Arthur (i), a firm .entrusted to a confidential clerk the duty of 
filling in their cheques for signature. The clerk presented for 
signature a cheque payable to the firm or bearer in which no 
sum was written in words and the figures 2 0. 0. were in the space 
intended for figures. After signature the clerk inserted the 
•words ‘*one hundred and twenty pounds”; and wrote the figures 
1 and 0 in front of and after the figure 2, sufficient space for 
this being left. It was held that the fii'm had been guilty of 
breach of duty, and that the bank was entitled to debit their 
account with £120. 

But a customer is not guilty of a breach of duty merely 
because he leaves a space between the name of the payee and 
the words ” or order ” (k). 

It is an implied term of the contract between a banker and 
his customer that the banker will not, either during the continu- 
ance of the relationship or after it has ceased, disclose to any 
third person the customer’s account and transactions with the 
bank, or any information relating to the customer or his affairs 
which he has acquired in his character of banker, except (i) where 
disclosure is imder compulsion of law, as, e.g., under the pro- 
visions of the Bankers’ Books Evidence Act, or (ii) where there 
is a duty to the public to disclose, or (iii) where the interests of 
the bank require disclosure, or (iv) where the disclosure is made 
by the express or implied authority of the customer, as, c.g., 
where the customer authorises a reference to his banker (Z). 

The duty and authority of the banker to pay a cheque drawn 
on him by his customer are determined (i) by countermand of 
payment, or (ii) notice of the customer’s death (m), (iii) by a 
receiving order being made against the customer, or (iv) by notice 
that the customer has committed an available act of bank- 
ruptcy (n), (v) by service of a garnishee order nisi which attaches 
all the customer’s balance even though it exceeds the amount of 
the debt (o), 

0 ^ 

(t) Ubi supta; approving Young v. Groie, 4 Bing 253; 5 I*. J. 0. P. 166. 
(k) Slingsby v. District Bank, Ltd, (ubi supra), 

(Z) Toumier v. National Provincial, etc,. Bank of England, [1924] 1 K. B. 
461;93Ii. J. K B. 449^ 

(tn) S. 75. A banker i& nol bound to act upon an unaulbenticatcd telegram 
countermanding payment. His duty in such a case is not to pay at once, but 
to make inquiries : Cuitice v London City and Midland Bank, [1908] IK. B.. 
at p. 301; 77 L. J. K. B. 341. 

(n) Bankruptcy Act, 1914, ss 7, 45; Bankruptcy Act, 1926, s. 4. 

(o) Rogers v. Whiteley, [1892] A. C. 118; 61 L. J. Q. B. 621. This principle 
applies even though the customei is a solicitor and the cheque is drawn on a 
client account: Plunkett v. Barclays Bank, Ltd,, [1936] 2 K. B. 107; 106 
Tj. j. K. B. 879. 
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Presentment for psyment._A cheque must be presented for 
payment within a reasonable time of its ftsue. 

Where a cheque is not presented within a reasonable time, 
and the drawer or person on whose account it is drawn had the 
right, at the time of such presentment as between and^the 
banker, to have the cheque psdd and suffers actual damage 
through the delay, he is discharged to the extent of such damage, 
that is to say, to the extent to which he is a creditor of the baziker 
to a larger amount than he would have been had such cheque 
been paid. 

But the holder of the cheque is a creditor, in lieu of such 
drawer or person, to the extent of such discharge and entitled to 
recover the amount from him [s. 74 (1) (8)], 

Thus, A draws on his banker a cheque for £50, which is not 
presented for payment within a reasonable time. Before pre- 
sentment the banker fails, A having suflBlcient money to his 
credit to meet the cheque. A is a cn^itor of the bank for £50 
more than he would have been if the cheque had been paid. A 
is therefore discharged, and, as to that £50, B becomes a creditor 
in his stead 


In determining what is a reasonable time regard must be had 
to the nature of the instrument, the usage of trade and of bankers, 
and the facts of the particular case [s. 74 (2)]. 

Before the Act it was held that if the banker was in the same 
place as the person receiving the cheque, it must he presented 
on the day after it is received, and, if he was in a different 
place, it must be forwarded for presentment on the day after 
it was received, and the agent to whom it is forwarded must 
present or forward it on the day after its receipt (p). This rule 
has, however, to some extent been modified by the modem usage 
of 'bankers, especially with r^ard to crossed cheques. ' 


Crossed cheques. — ^The object of crossing a cheque is to pre- 
vent payment otherwise than through a bank. 

A general crossing is constituted by the addition across the 
face of the cheque either (i) of the words ** and company or any 
abbreviation thereof between two parallel transverse lines, or 
(ii) of two parallel transverse lines simply. 

A special crossing is constituted by the addition across the 
face of a cheque of the name of a banker (usually but not nece^ 
sarily between parallel trsuisverse lines). The words ** not negotir 
able may be added to either form of crossing [s. 76 (1) (2)]. 


(p) Alexander v. Burchfield, 7 M. & Gr. 1061; 11 L. J. C. P. 268; Hey wood 
V. Pickering, L. B. 9 Q. B. 428 ; 48 L*. J- Q* B. 145- 
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“ Where a person takes a crossed cheque which bears on it the 
words ^ not negotiable % he shall not have and shall not be 
capable of giving a better title to the cheque than that which the 
person from whom he took it had ” [s. 81]. 

• That is to say, a crossed cheque bearing the words “not 
negotiable” is not a negotiable instrument (q). 

Thus, in a case where a signed, blank cheque which 
was crossed and marked “not negotiable ” was given by a mem- 
ber of a firm to his confidential secretary to fill up in the name 
of X for the sum of £2 and the secretary fraudulently filled it 
up in the name of Z, one of her own creditors, for the sum of 
£54 4s., it was held that as Z took the cheque from the secretary, 
who had no title to it, .the firm was entitled imder s. 81 to 
recover the £54 4s. from Z. Nor was s. 81 any less applicable 
because the person taking the cheque marked “ not negotiable 
was himself the payee named in the cheque. Furthermore, the 
question of the firm being estopped imder s. 20 (2) (r) did not 
arise, firstly because the doctrine only arose where a person had 
acted to his detriment on the faith of the alleged representation 
and, secondly, because this document was not a negotiable 
instrument (s). 

A cheque may be crossed generally or specially by the drawer. 

If a cheque is uncrossed, the holder may cross it generally or 
specially. 

If a cheque is crossed generally the holder may cross it 
specially. 

If a cheque is crossed generally or specially, the holder may 
add the words “ not negotiable 

If a cheque is crossed specially, the banker to whom it is 
crossed may again cross it specially to another banker for collecr- 
tion. 

If an uncrossed cheque, or a cheque crossed generally, is sent 
to a banker for collection, he may cross it specially to himself 
[s. 77 (1-6)] (t). 

A crossing is a material part of the cheque and no person may 

• 

Iq) In the case of a bill (other than a cheque) the crossing " not negotiable ** 
renders it untransferable in accordance with s. 8 (11 (ante, p. 7331, Hibernian 
Bank v. Gy sin and Hanson, [1939] 1 S. B. 483 ; 108 L. J. K. B. 214. 

(r) ilnfe, p. 740, 

is) Wilson and Meeson v. Pickering, [1946] K. B. 423; [1946] 1 All E. B. 
394, C. A. 

(t) By s. 95 the provisions of the Act as to crossed cheques apply to dividend 
warrants, and, by tne Bills of Exchange Act (1882) Amendment Act, 10^, to 
bankers* drafts also. 
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obliterate it, or, except as authorised by the Act, add to or 
it [S. 78], . 

Duty of bankers as to crossed cheques .— Where a cheque is 
crossed specially to more than one banker, except when crossed 
to an agent for collection being a banker, the banker on whom 
it is drawn shall refuse payment thereof®’ [B. 79 (1)]. ^ 

Where the banker on whom a cheque is drawn which is so 
crossed nevertheless pays the same, or pays a dbieque crossed 
generally otherwise than to a banker or, if crossed specially, 
otherwise than to the banker to whom it is crossed, or his agent 
for collection being a banker, he is liable to the true owner of 
the cheque for any loss he may sustain owing to the cheque 
having been so paid” [s. 79 (2)]. 

Note that this section imposes on the banker a liability, not 
to his customer, but to the true owner of the cheque, to whom 
lie would not otheiwise be liable (u). Thus A receives from B 
a crossed cheque payable to his oi^er and indorses it in blank, 
intending to pay it into his bank. It is stolen by C who, in 
spite of the crossing, obtains papoient from B’s bank, on which 
the cheque was drawn. A, who is the true owner of the cheque, 
can recover the amount of it from B's bank. 

But where a cheque is presented for payment which does not 
appear to be crossed or to have had a crossing which has been 
obliterated, or to have been added to or altered otherwise than 
as authorised by the Act, the banker paying the cheque in good 
faith and without negligence will not be responsible or incur any 
liability nor can the payment be questioned by reason of the 
cheque having been crossed, or of the crossing having been added 
to or altered, and of payment having been made in contraveai- 
tion of the crossing [s. 79 (2)]. 

The additions and alterations referred to by this proviso aro 
additions to and alterations in the crossing and not additions 
to and alterations in the body of the cheque, whidi may avoid 
it altogether under s. 64 (ante, p. 763) («). 

• 

Pioteetlon to banliOEB. — Cheques paid on forged indorsemenis. 
— “ When a bill payable to tader on demand (i.c., c cheque) is 
dra'wn on a banker and the hanker on whom it is drawn pays the 
bill in good faith and in the ordinary course of business, it is 
not incumbent on the banker to show that the indorsement of thO 
payee or any subsequent indorsement was made by or under 

(tt) See. Charles v. Blaektoell, 3 C. P. D-i at PP- 167, 168; 46 It. J. 0. P. 

^\o) See Slingsby v. Distriet Bank, Ltd., [1983] 1 K. B. 644 ; 101 L. J. K. B. 
381. 
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the authority of the person whose indorsement it purports to be, 
and the banker is dclfemed to have paid the bill in due course, 
although such indorsement has been forged or made without 
authority ** [s, 80], 

^ Note that this section creates an exception to s. 24 {ante, 
p, 742). It does not protect a banker when the drawer’s 
signature is forged^ because, while a banker cannot be acquainted 
with the signatures of payees who may have to intlorse cheques 
^awn upon him, he is or ought to make himself acquainted 
with the signatures of his own customers (u?). 

Nor does the section protect the banker if he pays a cheque 
which is void under s. 64 because it has been materially alters 
or if he pays a cheque otherwise than in the ordinary coiirse of 
business, e.g,, if he pays a crossed cheque otherwise than through 
a banker or through the banker to whom it is crossed (x). 

Where a banker pays a cheque upon a forged indorsement, 
the true owner of the cheque can recover the amount from the 
person to whom it is paid {y), and if the cheque was crossed 
and paid in contravention of the crossing he can also recover 
from the banker (c). And, if the drawer chooses to waive the 
banker’s mistake, he can recover from the person to whom the 
money was paid (a). 

Payment of crossed cheques. — Where the banker on whom 
a crossed cheque is drawn, in good faith and without negligence 
pays it, if crossed generally, to a banker, and if crossed specially, 
to the banker to whom it is crossed, or his agent for collection 
being a banker, the banker paying the cheque, and if the cheque 
has come into the hands of the payee^ the drawer, shall respec- 
tively be entitled to the same rights and be placed in the same 
position as if payment of the cheque had been made to the true 
owner [s. 80] (6). 

This section does not protect the banker where a cheque is 
void under s. 64 because of a material alteration (e). 

There is negligence which deprives a banker of protection 
xmder the section when he pays under an irregular invalid 
indorsement (d). 

r 

Protection to collecting hanher. — ** Where a banker in good 
faith and without negligence receives payment for a customer 

(to) Charles v. Blackwell (uhi supra), 

(x) Srmlh v. Union Bank of London, L.B. 10 Q. B., at p. 296. Affirmed. 
1 Q. B. D. 31; 45 L. J. Q. B. 149. 

to) Ogden v. Benas, L. B. 9 0. P. 613; 48 L. J. 0. P. 269. 

(s) S. 79 (1), supra, 

(a) Bohhett v. Finhett, 1 Ex. D. 373 ; 46 L, J. Ex. 656. 

(b) As to the position of a draw^ before and after the cheque has come 
into the hands of the payee, see Charles v, Blackwell (ubi supra), 

(c) Slwasby v. District Bank, Ltd, {uhi svpra), 

(d) Ihia, 
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of a cheque crossed generally or specially to himself, and the 
customer has no title or a defective title thereto, the banker shall 
not incur any liability to the tvuB ownev of the cheque by reason 
only of having received such payment” [s. 82]. 

To give a banker protection under this section the cheque 
must be crossed when he receives it, he gains no protection by 
ci'ossing it himself (e) 

The mere fact that the customer’s account is overdrawn, So 
that the banker, by collecting the cheque, receives payment of 
the overdraft, does not deprive him of the protection given bv 
this section (/). 

There must be some sort of an account to make a man a 
customer of a banker ; it is not sufficient that he has been in the 
habit of getting cheques cashed at the bank (p). But it is 
sufficient if the account was opened on the day before paying in 
the cheque (h). 

One bank may be a “ customer ” of another bank, and where 
one bank regularly emplovs another bank as its agent for collec- 
tion it is a customer of that bank (0- 

Under this section it was hdd that a banker gained no protec- 
tion if he placed the amount of a cheque to the customer’s credit 
before it was collected, but by the Bills of Exchange ((Jrassed 
Chegties) Act, 1906, it is provided that “ a banker receives pay- 
ment of a crossed dieque for a customer within the meaning of 
section 82 of the Bills of Exchange Act, 1882, notwithstanding 
that he credits the customer’s account with the amount of the 
cheque before receiving payment thereof ”* 

By receiving payment for a customer of a cheque to which 
that customer had no title the collecting banker is guilty of a 
conversion (k) and, apart from the protection afforded by s. 82, 


(c) London City and Midland Bank v. Cordon, [1908] A. C. 240 ; 72 L. J. 
K. B. 461. 

if) Clarke v. London and County Banking Co., [1897] 1 Q. B. 662; 66 Ij. J. 
Q. B, 916. 

(a) Great Western Ry. v. London and County Banking Co., [1901] A. 0,, 
at p. 421 ; 70 L. J. K. B. 918. 

(li) Taxation Commissioners v. English, etc., Bank, [1920] A. 0. 683; 89 
Li J P C 181. 

(ij Importers Co. v. Westminster Bank, Ltd., [1927] 2 K. B. 297 ; 96 L. 7. 
K. B. 919. 

(ft) “ Conversion primarily is conversion of cbattels^ and the relation of 
bank to customer is that of debtor and tareditor. As no speoiflc coins in a bank 
are the property of any specific customs there might appear to be some difficulty 
in ho'ding that a bank, which paid part of what it owed its customer to some 
other person not authorised to receive it, had converted its customer s chatteu ; 
but a series of decisions . . . have surmounted the difficulty by treating the 
conversion as of the chattel, the piece of paper, the cheque under which the 
money was collected, and the value of the chattel converted as the m^ey 
received under it ” : Lloyds Bank v. Chaptered Bank of India, otc,, [1929] 
2 K. B., at p. 66; 97 L. J. K B. 609; see also ilfomon v. London County and 
Westminster Bank, [1914] 3 K. B., at p. 378. 
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would have no defence. Accordingly it is for him to show that 
he is entitled to the (lefence given to him by this section and to 
disprove negligence (Z). 

Whether or not he was guilty of negligence is in each case a 
question of fact and must be considered in view of all the circum- 
stances presented antecedent^ and, when a series of cheques has 
been collected, in regard to each cheque separately (m). 

Negligence may be constituted by the failure of the banker 
to make inquiries in circumstances which should put him upon his 
guard. And a banker is put upon his guard whenever a cheque 
is presented for collection which bears on its face a warning that 
the customer may have misappropriated it, as, for instance — 

(i) where a private customs pays into his own account a 

crossed cheque payable to and indorsed by a public 
ofiBcial (n); 

(ii) where a customer who is known to be an agent pays into 

his own account a crossed cheque payable to and 
indorsed by his principal (o); “ such a case carries even 
a clearer warning if the cheque is indorsed per pro. the 
employer or principal by the servant or agent <p) ; 

(iii) where a customer known to be a servant pays into his 
own account a crossed cheque drawn by his employer in 
favour of a third person (q) ; 

(iv) where a customer pays into his own account a cheque 
drawn by him upon the banking account of a third 
person and expressed upon its face to be drawn by him 
as attorney for that person (r). 

A banker may also be guilty of negligence if, in opening an 
accoimt with a new customer, he fails to make reasonable inquiries 
as to his standing and circumstances, as, for instance, if, knowing 
that the new customer is a stockbroker’s clerk or in similar 
employment, the banker does not ascertain the name of his 
employer. And if the customer is of old standing, but the banker 
has frequently had occasion to dishonour his cheques, thus show- 
ing a bad financial position, the banker must inquire more 

(1) Lloyds Bank "V* Savory Co., [1933] A. C. 201, at p. 229; 102 L. J. 
y B. 224. 

* (m) [1933] A. C.. at pp. 230, 231. 

(n) Boss V. London County, etc.. Bank, [1919] 1 K. B. 678; 88 L. J. K. B. 
927. 

(o) Underwood T. Bank of Liverpool a7id MatUn's, [1924] 1 K. B. 775 : 93 
Ii. J. K. B. 690; Lloyds Bank v. Chartered Bank of India (uhi supra). 

(p) Lloyds Bank v Savory Co., [1933] A, C., at p. 229. 

(g) [1933] A. C., at p. 230. 

(r) Midland Bank v. Reckitt, [1933] A. C. 1; 102 L. J. K. B. 297. 
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carefully than would otherwise be necessary into the customer's 
right to a cheque not made payable to hini (s). 

And a banker may be guilty of negligence if his system is one 
which facilitates fraud* 

T.hus, in Lloyds Bank x. Savory d: Co., the respondents swere 
stockbrokers who were in the habit of drawing cheques in favour 
of jobbers^ made payable to bearer and crossed. 

The respondents had two derks, P, and S. P. had an account 
at the Wallington branch of the appellants’ bank. The wife 
of S. had an accoimt first at their il^dhill branch and later at 
their Weybridge branch. 

The bank officials at Wellington knew that P. was a stock- 
broker’s clerk, but had not inquired who was his employer. No 
question had ever been asked of Mrs. S. as to her circumstances 
or the occupation of her husband. 

P. stole cheques whidi he paid in at a City branch, making 
out paying slips in the name of the payees and directing pay- 
ment to be made to the credit of his account at WaUington. S. 
stole cheques and adopted a similar procedure except that he 
directed payment to be made to the credit of his wife’s account. 

The stockbrokers sued for conversion of the cheques and the 
bank pleaded s. 82 of the Act. 

Held, (i) that the managers of the crediting branches of the 
bank had failed to make suficient inquiries when accepting P. 
and the wife of S. as customers ; (ii) that the system of the bank 
was defective in that the branch which received the cheques did 
not infoiun the crediting branch of the name of the drawers, with 
the result that there was a division of knowledge which prevented 
the detection of frauds since the crediting bank only knew the 
customer and not the drawers of the cheques while the crediting 
bank knew only the drawer and not the customer; (iii) that the 
bank had therefore not disproved negligence and had not the pro- 
tection of s. 82- 

In the Carpenters Company v. British Mutual Banking 
Co. (t), both the plaintiff company and their derk banked at the 
defendant bank. Cheques payable to tradesmen of the plaintiff 
company were handed to the derk, who forged the names of the 
tradesmen on the cheques, and paid the dieques into his own 
account. The defendant bank debited the plaintiff company’s 
account, and credited the derk’s account, with the amount of 
the cheques. The clerk then emptied his account. The Court 
found that the defendant bank was negligent in regarding the 
clerk as entitled to the cheques and, therefore, as collecting 
hanker^ it was unable to daim the benefit ^f s. 82 of the Act. 
The defendant bank, however, pleaded that as paying hanker it 
could claim the protection of s. 60 (o^). It was held that the 
defendant bank could not escape liability as the collecting banker 
merely because it happened to be the paying banker also, and 
that it was, therefore, liable to the plaintiff company. 

(s) Motor Traders Guarantee Corporation v. Midland Bank, 167 L. T. 498. 
(f) [1938] 1 K. B. 611; 107 L. J. K. B. 11. 
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Section 3. — Promissory Notes 

Defimtion and fohn. — A promissory note is an uncondi- 
tional (£d) promise in writing made by one person to another^ 
signed by the maker^ engaging to pay^ on demand or at a fixed 
or determinable future time, a sum certain in money, to, or to the 
order of, a specified person or to bearer ” [s. 83 (1)]. 

** A note which is, or on the face of it purports to be, both 
made and payable within the British Islands is an inland notCn 
Any other note is a foreign note^’ [s. 88 (4)]. 

“ A promissory note is inchoate and incomplete until delivery 
thereof to the payee or bearer ” [s. 84], 

** A promissory note may be made by two or more makers, 
and they may be liable thereon jointly, or jointly and severally 
according to its tenor. Where a note runs ‘ I promise to pay *, 
and is signed by two or more persons, it is deemed to be their 
joint and several note ” fs, 88 (1) (2)], 

Presentment for payment. — Where a note payable on 
demand has been indorsed, it must be presented for payment 
within a reasonable time of the indorsement. If it be not so 
presented, the indorser is discharged.” 

Where a note payable on demand has been negotiated, it is 
not deemed to be overdue, for the purpose of affecting the holder 
with defects of title of which he had no notice, by reason that a 
reasonable time for presenting it for payment has elapsed since 
its issue ” fs. 86 (1) (3)] (y). 

Presentment for payment is not necessary in order to render 
the maker liable unless the note is in the body of it made pay- 
able at a particular place, but it is always necessary in order to 
render an indorser liable [s. 87 (1) (2)]. 

The words ** in the body of the note ** mean in the terms of 
the actual contract to pay which is contained in the note ( 2 ). 

** Where a note is on the body of it made payable at a pfir- 
ticular place, presentment at that place is necessary in order to 
render an indorser liable ; but when a place of payment is indi- 
cated by way of memorandum only, presentment at that place is 
sufGicient to render *the indorser liable, but a presentment to the 
maker elsewhere, if sufiffcient in other respects, shall also suffice ” 
87 (8)]. 

(s) A piomise ib not unconditional if the promise contained in the alleged 
promissory note icfers to another document ^hich contains conditions affecting 
the promise: Wirth V. Weigel, Ley gome d Co. (1939), 161 L. T. 243. 

(y) As to reasonable time, see ante, p. 752. 

(z) He British Trade Corporation, [1982] 2 Oh., at p. 9; 101 L. J. Ch 273. 
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Ld&biUty of makev.— The maker of a promissory notej by 
making it — * 

1. !Ekigages that he 'will pay it according to its tenor ; 

2. Is precluded from denying to a holder in due course the 

existence of the payee and his then capacity to indorse ’* 

[s. 88]. 

Pxoirlsiogas of the &ot not appUoable to notes.— The following 
provisions as to bills do not apply to notes, namdy, those 
relating to (i) presmitment for acceptance; (ii) acce}>tance; (iii) 
acceptance supra protest; (iv) bills in a set; also, where a foreign 
note is dishonoured, protest is unnecessary. Otherwise, save as 
already noted in this section, the provisions of the Act rdating 
to bills of exchange apply 'with the necessary modifications 'to 
promissory notes, the maker of a note being deemed to corres- 
pond 'with the acceptor of a bill, and the first indorser of a note 
'With the drawer of an accepted bill payable to drawer’s order 
[s. 89]. 
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PART IV 

ARBITRATION 

Section 1. Definition and Classification 

Definition. — ^Arbitration is a means of trying and determining 
legal disputes alternative, or supjdementary, to that provided by 
the ordinary Courts. Originally regarded with disfavour by the 
ordinary Courts as a sort of rival jurisdiction (a), it acquired 
in time a recognised status (b) and has now established itself as 
an important and integral branch of our system of justice. 

All persons who can enter into a binding contract may be 
parties to an arbitration. Hence, infants cannot do so and any 
submission by an infant to arbitrate is voidable; nor can a 
bankrupt refer to arbitration so as to bind his estate and one 
of several partners cannot, without express authority, bind the 
others by a submission though the partner submitting will be 
personally bound. 

Arbitration compared with action. — ^The features which distin- 
guish arbitration tribunals (c) from the ordinary Courts, or at 
any rate from the Superior Courts, may be stated as follows : — 

(i) The parties to an arbitration may select their own judge, 

called arbitrator ” (d). This is the feature which the 
ordinary person has in mind when he contrasts arbitra- 
tion with action at law, but it is not invariably present. 
For example in “ statutory arbitrations (e), not only 
is there no alternative recourse to the ordinary Courts, 
but the parties have no choice as to the arbitrator. 

(ii) The hearing is in camera^ although this cannot be said 


(a) “ There was no disguising the fact that, as tonnorly, the emoluments 
of the Judges depended, mainly or almo<)t entirely, upon fees, and as they had 
no fixed salary there was great competition to get as much as possible of litiga- 
tion into Westminster Hall and a great scramble in Westminster Hall for the 
division of the spoil Iliord Campbell in Scott v. Aoery (1856), 25 L. J. Ex. 
808. at p. 313. 

(b) Sec Browne v. Meverell (1661), 2 Dyer 216 b. The earliest statute 
dealing with arbitration appears to have been 9 Will. 3, c. 16. 

(c) Called by Fletcher Moulton, rj.J., “private tribunals” in Dolenum v. 
Ossett Corporation, [1912] 3 K. B. 257; 81 L. J. K. B. 1092. 

(d) Arbitration “ is a reference to the decision of one or more persons, either 
with or without an umpire, of a particular matter in difference between them ” : 
per Eomilly, M.B., in Collins v. Collins (1858), 28 L. J. Ch. 184. 

(e) See post, p. 780. 
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to be exclusive to arUtration, • since much of the 
adjudication in the ordinary Courts is « in 

chambers 

(iii) The jurisdiction of an arbitrator ends with his award and 
its enforcement belongs to the ordinary Courts (/). 

(iv) An arbitration court is not a Court of Record (g) and 
the arbitrator has no power to commit for contempt, 

(v) Only differences where public policy does not preclude 

compromise (h) may be the subject of arbitration, that 
is to say, substantially only the ordinary civil disputes 
which arise, as a rule, from breach of contract or from 
tort. Felonies, obviously, are not arbitrable since they 
may not be compounded, nor are lesser offences where 
the public interest is involved, e,g., perjury (i), or non* 
repair of a highway (fc). And divorce is exclusive to the 
Probate, Divorce and Admiralty Division of the High 
Court. But where the aggrieved party has the option 
of proceeding civilly or criminally he may consent to 
arbitration, e.g., in the case of common assault (Z) or 
nuisance (m). 

(vi) The procedure of arbitration is less elaborate and precise 
than that of the ordinary Courts, although it follows 
broadly similar lines. But its tribunals administer the 
same law and apply the same rules of evidence as do 
the ordinary Courts ; and as instrinnents for ascertaining 
the truth and dispensing justice they do not materially 
differ from such Courts. 

Glasstflcation. — As already indicated, resort to arbitration is a 
matter of agreement between the parties to a dispute, and neither 
the party seeking redress nor the party refusing it can be com- 
pelled to submit to arbitration without his consent, but there 
are important exceptions to this rule. Certain statutes provide 
for ^ the settlement by arbitration of differences arising under 
them, and where a matter is already being litigated in the 
ordinary Courts , the Judge dealing with it may in a proper 
case refer to arbitration the whole matter of some part of it. 


259; af&rmed (1846) 


(/) See post, p. 807. 

(0) See ante, p. 82. ^ ^ ^ 

(h) Keir v. Leeman (1844), 6 Q. B. 308; 13 L. J. Q. B, I 

9 Q. B. 371; 15 L. J. Q. B. 360. ^ .r ^ 

(1) R. V. Hardey (1850), 14’ Q- B. 529; 19 L. J. Q. B. 196. 

(k) R. V. Blakemore (1860), 14 Q. B. 6^. t \ n id ofift 

0) Elwnrtliy v. Bird (1825). 2 Sim. & Stu. 372; SB. J. (o-S.) C. p. 260. 
(in) Dohson v. Oroves (1844), 6 Q. B. 637; 14 L. J. Q. B. 17. 



780 


ABBmUlTION 


References to arbitration mayj therefore, be classified under three 
heads : (1) By consent* out of Court; (ii) Under Statutory Powers ; 
and (iii) Under Order of Court. 

(i) References by consent out of Court. — It is this class of 
reference which bears the name of ** arbitration ” in popular 
acceptance and it is the one which this Part is almost entirely 
concerned. Many persons adopt it in appropriate cases, in 
preference to the ordinary Courts, because, the hearing bong 
in camera, public disclosure of trade secrets or private affairs 
is thereby obviated, or because the arbitration tribunal may be 
selected for expert knowledge of the subject-matter, or because 
of the informal, almost “ family party ” atmosphere of the court. 
It is also sometimes thought to save expense, but when the fees 
of solicitors, counsd, arbitrator car arbitrators and possibly 
umpire are discharged, this benefit may prove illusory. Sub- 
missions out of Court are governed by the Arbitration Act, 1950, 
(hereinafter referred to as the Act ”,) which consolidates the 
Arbitration Act, 1889, the Arbitration Clauses (Protocol) Act, 
1924, the Arbitration (Foreign Awards) Act, 1980 and the 
Arbitration Act, 1984. 

(ii) References under Statutory Powers, or, as they are called 
in the Act, “ Statutory Arbitrations ” may be instanced by the 
references provided for under the Lands Clauses (Consolidation) 
Act, 1845, and the Agricultural Holdings Act, 1948 (n). Cases 
imder these statutes are almost invariably those where the claim 
is not for damages for breach of contract or for tort, but for 
compensation for loss sustained. Fcht example, a railway may 
be empowered by statute to take f(nr its own purposes land not 
already belonging to it. Being so empowered, the seizure is not 
illegal and the Common Law gives the owner no right to recover 
either his land or damages for the loss of it. But it is only right 
that he should be compensated for the deprivation, and the 
statute will provide accordingly, directing that the amoimt of 
compensation shall be determined by arbitration. By the effect 
of 8. 81 (1) of the Act the provisions of the Act (with certain 
exceptions) apply £o references under statutory powers except 
so far as such provisions are inconsistent with the provisions of 
the particular statute imder which the reference takes place, in 
which case the latter provisions will prevail. In the case, there- 
fore, of reference under any special Act, the terms of reference 

(n) For further examp’es, see Kussell on Aibitrafjon, 14th ed., pp. 16, 17; 
and Bncyclopaedia of the Laws of England, Srd ed., tit. Arbitration. 
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contained in it must be consulted, and applied so far as they 
may vary from those of the Act of 1950. * 

(iii) References under Order of Court, — ^By ss. 89-92 of the 
.Tudicature Act, 1925, the Court in any cause or matter may 
(exmpt where there is a right to trial by jury) refer any quenticm 
arising to an Official or Special Beferee (o) for inquiry or report 
and may adopt su(ffi report wholly or in part. And, with the 
consent of the parties, or whrae the matt^ requires prolonged 
e xam i n ation of documents or sdentiBc or local examinatian 
which the Court considers cannot conveniently be through 
its own orffinary officers, or where the matter in dispute consists 
wholly or in part of matters of account, the Court rnay order 
the whole matter or any issue of fact to be tried by a Special 
Referee <» arbitrator agreed on by the parties or by an Official 
Referee or officer of the Court (p). References under Order 
of Court are subject to Rules of Court. They belong, therefore, 
to the tojHc of Supreme Court practice and do not fall within 
the scope of this work. 


Sbctiokt 2. — The Arbitration Agreement 
Requisites of the atbitiation agreement.— Coming to the proper 
subject of this Part, vtis., references by consent out of Court, the 
consent is contained in an arbitration agreement” which is 
defined as a written agreement to submit present or future 
differences to arbitration, whether an arbitrator is named therein 
or not ” (q). The definition calls for consideration in detail. 


(i) There must be an ** agreement”. — ^Inasmuch as a sub- 
mission is an agreement, it is govmxied by the general roles 
relating to contract set out in Part I of this work. For example, 
if one party to an arbitration agreement has obtained the oAer 
party’s consent by fraud, the latter can repudiate the agreement 
upon discovering the fraud, provided that he acts promptly and 
befbre doing anything to ratify his consent (r). And an infant is 
not bound by his consent to an agreement unless, possibly, it can 


(o) As Official Beferee ie one of a number of offieeia^f the Court appointed 
for the purposes of reference, whose worls: is allotted to tnem by rota. A Bp^al 
Beferee is anybody, other than an Official Beferee i to whoin the Court decides 
to refer the matter on account of some special qualification for dealing with 
such matter. 


a Master. 

S. 32. 
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be shown that a reference to arbitration, as distinct from action 
in the Courts, is for Ms benefit (s). Where the subject-matter is 
illegal the agreement is void, a-g., where the differences related 
to gaming and wagering transactions (t). And an arbitration 
agreement is void so far as it attempts to oust the jurisdiction of 
the Court, e.g., where it provided that the arbitrator should not 
state a case for the opinion of the Court (u). It has, however, 
been held that the provision commonly inserted in policies of 
insurance to the effect that the insured shall not be entitled to 
bring an action on the policy until the amount payable to him 
under it has been ascertained under the arbitration clause, is not 
an ouster of the Court’s jurisdiction (os), and that such a provision 
is a good defence to an action brought in breach of it (y). But 
these decisions have been greatly affected by what is now s. 25 (4) 
of the Act (the effect of which is set out later (s) ) which, while 
leaving the decisions standing as enxmeiating a general principle* 
enables the Court in proper cases to go behind the provision^ 
referred to where justice requires. 

That an arbitration clause in a contract is assignable in its 
nature is clearly contemplated by s. 4 (1) of the Act (a) and 
such clause will follow the assignment of the subject-matter of 
the contract (b). 

If there is no contract there can be no submission to arbitra- 
tion, and if, there being properly no agreement, an arbitrator 
proceeds to make an award, the award is a nullity. But if the 
arbitrator makes an award before the question whether there was 
a contract has been determined, and it is subsequently found that 
there was a contract, the award is good (c). 

(ii) The agreement must he “ written ”. — ^An oral arbitration 
agreement is valid at Common Law, but is not within the Act (d). 


(«) See Stephens v. Dudhrtgc Iron Works^ [1904J 2 K. 15. 225, a ca^e or 
election of remedies. 

(t) Joe Lee v. Lord Dalmeny and Others, [1927] 1 Ch. 300; 96 L. J.'Ch. 17/. 

(u) Czamtkow v. Roth, Schmidt d Go., [1922] 2 K. B. 478 ; 92 L. J*. K. B. {<1. 

(oj) Scott V. Avery (1856), 6 H. L. C. 811; 25 L. J. Ex. 308. 

(if) Viney v. Btgnold (1887), 20 Q. B. D. 172; 57 L. J. Q. B. 82. 

{z) See post, p. 811. 

(ft) Aspcll V. Seymofir, [1929] W. N, 152, decided umn s. 1 of the Act ol lb89. 

(b) Shayler v. Woolf, [1946] Ch. D. 320. 

(c) Golodetz V. Schner (1947), 80 LI. L. Eep. 647. 

(d) The disadvantages of an oral arbitration agreement are so many tha*- 
the topic may be regard^ as obsolete. For example, at Common Law (tohether 
the agreement is oral or in wnUng) either party might revoke the arbitrator's 
authority at any time before the actual award, leaving the other party to claim 
8U(^ damages as he could substantiate for breach of the agreement to arbitrate 
(Vignujn's Case (1610), 8 Co. Bep. 81 b), and, in the case of a parol agreement, 
even if an award wa^s obtained, it could only be enforced by an action brought 
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10 agre^^t is usu^y signed by the parties or by their agents 
ithonsed m that bdialf, but it wOl be 1»een that the defiiStion 
>08 not m Its terms neoessitate this. No doubt the agreement 
ust be signed by the party against whom it is invoked if it is ’ 
I enforoe a contraot upon which no action could be brought 
ring to the absence of a note or memorandum signed by such ■> 
irty (e). And, on the other hand, if a person seeks to enforce 
iT action a contract not signed by him which contains an arbitra- 
3n clai^e the action will be stayed on the ground that he cannot 
)th claim under and at the same time repudiate the contract (/). 
ut apart from such cases the matter cannot be considered as 
rtermined (g), but it ought : — 

(a) to point out clearly the matters to be referred; 

(b) to express the agreement of the parties to submit such 
matters to a certain person called the arbitrator and their 
willingness to be bound by his decision; 

(c) to make parties to the agreement all persons who will be 
affected by the award; 

(d) to include all terms agreed upon; 

(e) to indicate clearly the powers and duties of the arbitrator; 

(f) to state any extraordinary powers required by the arbi- 
trator to enable him to settle the matter in dispute; 

(g) to exclude expressly any provisions in the First Schedule 
of the Act of 1889 (h) if the parties so desire. 

The parties may amend or alter the terms of the agreement 
b any time before the award has been made, but they must agree 
ad be ad idem regarding the alteration. The alteration must 
e in writing or by deed if the agreement was by deed. But the 
rbitrator has no power to amend the terms though the Court 

)on it { insell v. Evans (1796), 7 T. B. 1), and it could not be made a Buie of 
lurt. In addition, the terms of an oral agreement are frequently difficult to 
jcertain. 

Tnder s. 4 of the Statute of Frauds and s. 40 of the Law of Property 
L*t, 1925; «oc ante, p. 53. ^ ^ 

If) Baker v. Yorkshire Fire and Life Assurance Co,, [1893] 1 Q. B. 144; 

. J. Q. B. 838 (where an action by the assured upon a policy not eigned b}! 
m and containing an arbitration clause, was stayed), and Htekman v. Bent 
* Romney Marsh Sheep Breeders' Association, [1916] *1 Ch. 881; 84 L. Oh. 
58 (where an action was slayed brought by a shareholder to enforce hjs ngnts 
ader the articles of association of a company which contained a provision for 
le settlement by arbitration of any dispute under them). _ . , . . v i. 

(a) “ The weight of authority . . . appears to support the view that the sud- 
lission need not be signed by the party charged, unless the contr^t itself is 
ae which the law requires to be so signed. But the point cannot be looKed 
pon as finally settled Bussell, 14th ed., p. 249. _ , . . 

(h) Post, p. 786. This Schedule has now oeen divided into separate sections 

L the body of the Act. 
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has power to amend (but not to vary or add new matter) so as to 
give effect to the real intention of the parties («)• 

The submission need not be in any particular form. It may 
be contained in several documents so long as they arc connected 
by jptemal reference and show a concluded contract (/), the 
ordinary rules as to the sufficiency of the note or memorandum 
of a contract requiring to be so evidenced applying (h). The 
arbitration agreement must be stamped as an agreement (J) if it 
relates to matter of the value of £5 or upwards, or of uncertain 
value (m). 

(iii) The agreement must he to refer present or future 
“ differences — ^Differences may be submitted when they have 
actually arisen, or they may be provided for in advance in the 
event of their arising as, for example, by the ** arbitration clause ** 
to be found in many agreements. But they must be diffirenccs 
and a mere refusal or failure to discharge an undisputed liability 
is not a ** difference ” within the meaning of the definition (n). 
The differences need not be specifically stated or the nature of 
them indicated in any way in the arbitration agreement. For 
example, A alleges that he has been slandered by B, which B 
denies. The agreement may be for “ a difference ” between A 
and B. The arbitrator’s first act is to ascertain the differences 
with precision if they are not so stated in the agreement. 

(iv) The agreement must be for ** arbitration ”, — ^Arbitration 
is a juridical inquiry in which the parties present their respective 
cases to the arbitrator, adduce evidence, and submit arguments; 
and so far as questions of fact are concerned the arbitrate must 
act upon the evidence before him. There is no substantial 
difference between the method by which a Judge of the ordinary 
Courts and an arbitrator respectively arrive at their decisions. 
But if the parties agree to refer the matter to a third party who 
is to act upon his own knowledge and judgment, rdnforced to 
such extent and in such manner as he may please, the agreement 
is not an arbitration agreement but a reference for valuation, 

(t) Vanderbyl v. Mi^rnna, L. B. 2 C. P. 62. 

(]) Lohi^s (Mfieldt v. Admiralty Commisstoturs (1917), 86 L. J. B. B. 
1444. But if it is intended to incorporate an arbitration clause in an agreement 
by zeferenoe to the danse, the refeience must bo dear: London Bag and SaeJc 
Co. V. Dixon d Lugton (1944), 170 L. 1. 70. 

(k) See ante, p. 69. 

(2) Stamp Act, 1^1. 6d. if under hand, lOs. if under seal. 

(m) E.g., “ all difCerences and matters in dispute ”. 

(n) See Londtm and North Western By, v. Jones, [1916] 2 K. B. 86; 84 
I/. J. K. B. 1268, and London and North Western and Great Western Joint 
By. T. Sittington, [1809] A. C. 79; 68 Ii. J, Q. B. 162. 
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appraiwment, as^anent, or however the operation may be 

^ “ quasi-arbitrai » 

“ . ^"^“-"'Mtrator”. The difference between 
the two methods of determination is important in the followinc 
respects. ® 

(a) Whereas an arbitrator must act judidaUy, the only 

obhption upon a quasi^bitrator is to act in good 
faith (o) : ® 


(b) the awOTd of a quasi-arbitrator can only be enforced by 
an action Iwought upon it and cannot be made enforce- 
able as a judgment or order of the Court as is the case 
of an arbitrator’s award (p) : 

(c) an arbitrator is not Hable to an action for negligence if 
he acts in good faith, but a valuer is so liable : 

(d) an arbitrator s dedcnon is called an cpwoird-^ a valuer’s 
decision an appraisement : 

(e) an arbitrator is not the agent of either party : he acts 
in a quasi-judicial capacity in the dispute but a valuer 
is the agent of either or both of the parties : 

(f) the stamp duty is a uniform 10s. in an arbitration whereas 

an ad valorem stamp is necessary on a valuation as an 
appraisement. 

Whether a reference is to arbitration or quasi-arbitration 
depends upon the intention of the parties, which may be difficult to 
ascertain where not expressed dearly. For instance, the use of the 
expression for valuation ” is not condusive, and a reference in 
these words has nevertheless been hdd to be for arbitration (g). 
It is stated frequently that arbitration is intended to settle 
differences which have arisen, while valuation is intended to 
prevent differences from arising, but such a test is misleading, as 
reference may be made to a valuer as valuer to settle an existing 
dispute, r.£f.. where the parties are at variance as to the reason- 
able price of goods supplied or the proper charge for services 
rciidered. The question is always as to which mode of arriving 
at a decision was intended by the parties, and such intention 
must be ascertained in each case from examination of the 


\o} Foi «\ainple, if a valuer does not observe the mode presenbed m his 
nfirenof* for airivinfif at his valuation, unless bad faitb on ms part is proved 
hi<i \aliiatifin is conclusive as between the parties, and he is not even liable for 
nep^li^cncf fur not cairMng out his instructions; Ftnnegenk v. Allens [1948 J 
K. B. 123; 112 L. J. K*. B. 323. 

( d ! Doynlon v. ' Richardsons, [19241 W. K. 263: “ You cMuurt mate a ^uer 
an arbitrator by calling him so, or vtee uersa ** : per Ne^e, J., in "J- 

1 telding {1912); 56 S. J. 2S3; and see Mills v. BayUg (1868), 82 L. J. H*. 179. 
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particular circumstances (r). Arbitration must also be distin- 
guished from determination by governing bodies or persons in 
relation to the deprivation of membership or office, the 

Benchers of an Tun of Court in disbarring coimsel, the Law Society 
in striking a solicitor off the Rolls, the committee of a club in the 
expulsion of members. In such matters the body becomes qucLsi^ 
judicial^ i.e., they must ‘‘ act in good faith and fairly listen to 
both sides. But I do not think they are bound to treat such a 
question as though it were a trial ” (s). ‘‘ It is not required 

to conduct itself as a Court ” (t). It may devise, or even impro- 
vise, its own procedure so long as such procedure is reasonable 
for its own purpose and no bias appears. 

(v) Agreement need not name an arhitrator. — ^Not only need 
not the arbitration agreement designate an arbitrator — ^it need 
not even provide expressly for the appointment of one. When 
it does not do so, the omission is corrected by para, (a) of the 
provisions implied in a submission now to be referred to (u). 

PxDTlsions implied in the aAitration agreement. — ^S. 2 of the 
Act of 1889 provided that an arbitration agreement should be 
deemed to include a series of provisions (contained in the First 
Schedule to that Act and amended by the Act of 1984) so far as 
such provisions were applicable to the particular reference and so 
far as a contrary intention was not expressed in the agreement 
Although each will be referred to later in its appropriate place, it 
seems desirable forthwith to set them out as a whole and to show 
their new* positions in the Act of 1950. They were as follows : — 

(a) If no other mode of reference is provided, the reference 
shall be to a single arbitrator. {See now Act of 1950, s. 6.] 

(b) If the reference is to two arbitrators, the two arbitrators 
shall appoint an xunpire immediately after they are themselves 
appointed. [As amended hy Act of 1984, see now Act of 1950, 
s. 8 (1).] 

(c) [Repealed hy Act of 1934.] ** 

(d) If the arbitrators have delivered to any party to the 

(r) Per Lord Eshe^ M.B., in Re Cams Wilson and Greene (1886), 18 
(J. B. D. 7, at p. 9; 55 L. J. Q. B. 580. 

(«) Per Lord Lorebnm, L.C., in Board of Education v. Rice, 11911] A. 0. 
179. at p. 182; 80 L. J. K. B. 796. 

(t) General Medical Council v. Spackman (1943), 169 L. T. 226, H. L. It 
was held, however, that the council had wrongly exclud^ evidence for the 
defendant. See also R, v. Archhtshcp of Canterbury (1944), 170 L. T. 115. 

(tt) Since the differences need not be specified (see ante, p. 781). oi thr 
arbitrator named or desimated, an agreement may be in very few words, e.g,, 
** We the undersigned hereby submit oui differences to arbitration " is a 
sufiicient agreement. 
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«Wtration aj^eement, or to the umpire, a notice in ^ting 
statmg that they e^ot agree, the umpire may forthwith ento 
on the reference m heu of the arbitrators. [J,8 amended bu Act 
of 1984. : see now Act of 1950, s. 8 (2).] 

(e) [Repealed by Ad of 1984.] , 

(f) The parties to the reference, and all persons eUiTning 
through them respectrvdy, shall, subject to any legal objection, 
submit to be exammed by the arbitrator or umpire, on oath or 
affirmation, in relation to the matters in dii^ute, and shall, sul^eet 
as aforesaid, produce before the arMtrator or umpire, all docu- 
ments within their possession or power respectively whicdi may be 
required or called for, and do other things which during the 
proceedings on the reference the arbitrator or umpire may require. 
[See now Act of 1950, s. 12 (1).] 

(g) The witnesses cm the r^erenoe shall, if the arbitrate or 
umpire thinks fit, be examined on oatit or aflSrmaticm. rSee now 
Act of 1950, s. 12 (2).] 

{h) The award to made by the arbitrator or uminre shnll 
be final and binding on the parties and the perscms claiming imder 
them respectively. [See now Ad of 1950, s. 16.] 

(i) The costs of the reference and award thall be in the dis- 
cretion of the arbitrate or umpire, who may direct to and by 
whom and in what manner those costs <« any part thereof tiiall 
be paid, and may tax or settle the amount (rf costs to be so paid 
or any part thereof, and may award costs to be paid as between 
solicitor and client. [See now Act of 1950, s. 18 (1).] 

(j) The arbitrator or umpire shall have the same pown as 
the High Court to order specific performance of any cmitract 
other than a ccmtract relating to land or any interest in land. 
[Added by Act of 1934, see turn Ad of 1950, s. 15.] 

(k) The arbitrator or umpire may, if he thinks fit, make an 
interim award, and any reference in ^s Part [I] of this Act to 
an award includes a reference to an interim award. [Added by 
Acfof 1934, see now Ad of 1950, s. 14.] 


An axHtiatI<m agreement is, as a nde, Imvocable. — An 
arbitration agreement consists in effect of an hgreement to r^er 
and a mandate to the arbitrator to adjudicate upon the dispute. 
The agreement itself is, as with all agreemmits, irrevocable unless 
it otherwise provides or both parties agree to revoke it. But at 
Common Law the mandate was revocable by eitoer party (o) 
and legislation was necessary to make it otherwise. This was 


(o) See ante, p. 782. 
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first enacted in 1888 (b)^ and s« 1 of the Act of 1889 (which 
repeals the correspon£ng provisions of the statute of 1888) pro- 
vided that an agreement should be irrevocable and have the 
same effect as if made an Order of Comt unless a contrary 
intention was expressed in it or the Court granted leave to revoke 
it. S. 1 of the Act now reads : The authority of an arbitrator 
or umpire appointed by or by virtue of an arbitration agreement 
shallj unless a contrary intention is expressed in the agreement, 
be irrevocable except by leave of the High Court or a judge 
thereof. This section is supplemented by s. 18 (2) which states : 
Any costs directed by an award to be paid shall, unless the 
award otherwise directs, be taxable in the High Court. 

Princlpcd grounds of revocation. — ^The principal grounds upon 
which the Court may grant leave (c) have been classified 
thus (d) : (i) error of law or excess or refusal of jmrisdiction by 
arbitrator; (ii) misconduct of arbitrator; (iii) disqualification 
of arbitrator; (iv) certain exceptional cases. But the powers 
given to the Court by the Act to remove an arbitrator and 
replace him by another, to set aside an award, to remit an award 
for reconsideration, or to order the arbitrator to state a case for 
the consideration of the Court, have largely outmoded the 
remedy by revocation, and this, combined with the reluctance 
of the Court to apply such a drastic remedy (e), appears to 
render unnecessary detailed consideration in this place of the 
grounds upon which it would be applied. The present position 
may be said to be that leave to revoke will not be given unless 
there is both risk of a substantial miscarriage of justice if the 
arbitration is allowed to proceed in accordance with the agree- 
ment and there is no way of avoiding such risk except by revoca- 
tion of the submission itself (/). Two grounds of revocation 
have, however, been expressly dealt with by the Act, uiz., (i) 
possible bias in the arbitrator, e.g., where litigation was taking 
place between the arbitrator and one of the parties (g) or where 

(b) 8 & 4 Will 4, c. 42. 

(c) Revocation must be distinguished tiom avoidatue or nullity i>t the 
arbitration agie(.ment,«as to which see ante, p. 781. 

(d) By Bussell, 14th ed , p. 46. 

(e) I ieel there is the strongest possible objection to it in any case which 

does not imperatively call for it ”• Stephen, J , in Jams? v. James (1889), SS2 , 
Ch D 669 ‘A veiy strong case [for leave to levoke] should be made out : 
Tindal, C.J , in Janus v AlUiood (1889), 7 Scott 843. ‘ An application foi 

leave to revoke a submission is one to be granted with great caution**: 
Mathew, L.J., in Behhei v. Roedean^ eit (1901), 86 L. T. 4^ 

(/) See James v. James (1889), 22 Q. B. D. 669 ; 68 L. J. Q. B. 800, and 
Steamship Den of Airhe Co. v. Mitsui <L Co. (1912), 106 L. T. 461. 

(q) Re Banna Bros, and Doidton d Go. (1892), 61 L. J. Q. B. 704. 
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nn insurniicc contp&ny Appointed its own nunsgor ss srbitrA- 
tor (h), and (ii) where fraud is alleged agiunst one of the parties. 

(i) Zii«.s 0 } arbitrator.— S, 24 (1) of the Act provides that , 
where there is an agreement to submit future disputes to a 

or designated arlatrato (i) and refvocation is applied for ofl the 
ground that such arbitrator may not prove impartial, the Court ' 
cannot refuse revocation or an injunction to restrain the other 
]>arty or the arbitrator from proceeding with the arbitration 
merely hccause the party applying hnew or should kaue known 
at the time of entering into the agreement that such arbitrator 
might not be capable of impartiality by reason of his relatioa 
towards any other party to the agreement cs rf his connectiem 
with the subject-matter referred. It will be observed that this 
provision applies <Mily to a submission relating to future disputes, 
and the rule remains that if, in respect of disputes which have 
actually arisen, a party agrees to the appointment of an arbitra- 
tor whom he knows, or should know, may not prove impartial 
he cannot afterward come into Court and complam (tf such 
appointment. 

(ii) Fraud of party. — S. 24 (2) provides that where there is 
an agreement to refer future disputes and a dispute arises invol- 
ving the questiem of whether one of the parties has been guilty 
of fraud, the Court is empowered to order that the agreement 
shall cease to have effect so far as necessary to enable such 
ilitestion to be determined by the Court itself {i,e., to order par- 
tial revocation), and even to give leave to revoke the agreement 
entirely. It will be seen that this, like the previous provision, 
applies only to agreements relating to future disputes, and was 
aimed at the provision (conunon, for example, in insurance 
policies) by which the obtaining of the award an arbitrator 
was made a condition precedent to a party’s right to bring an 
action to enforce the contract, and which was held (k) to bar 
such action even though a charge of fraud was involved in the 
dispute. Ibe sub-section empowers the Court to break through 
such a provision as that referred to so as to enable the party 
against whom the fraud is alleged to have allegation venti- 
lated in open Court. 


Death of party. — ^The Act also deals with a ease of what might 
be termed automatic revocation. Previously, the death of a 


(ft) Re Frankenherg and SeeunU) Co. (18M), 10 T. L B. 80S. 

(t) E.g., m the case of an arbitration danse in a oontiaot, whidi specmcally 

names or designates the aibitiator. „ 

(k) E.g., in Foster v. HatUngt OorporaUon (1908), 87 Ii. T. 786. 
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party operated as a discharge of the agreement to submit and 
revocation of the authority of the arbitrator, but s. 2 provides 
that the arbitrator may proceed at the instance of, or against, 
the personal representatives of the deceased (Z), except where the 
righfoof action is itself extinguished by death (m). 

Bankruptcy of party. — Bankruptcy of a party to an arbitration 
agreement does not operate as a revocation of the agreement, but 
may possibly afford ground to the other party for an application 
to the Court for revocation (w). The trustee in the bankruptcy, 
however is not bound by the agreement, except where (as pro- 
vided by s. 8 (o) of the Act) a contract to which the bankrapt 
was a party contains a provision for arbitration of differences 
curising under the contract, and the trustee adopts the con- 
tract (p), in which event the provision for arbitration becomes 
enforceable by or against him. And by the same section (g) 
where the trustee does not adopt the contract but any matter 
to which the provision for arbitration applies requires to be 
determined in connection with or for the purposes of the bank- 
ruptcy proceedings, any party (other than the bankrupt) or 
(with consent of the committee of inspection) the trustee, may 
apply to the Court (r) for an order directing that such matter 
be referred to arbitration, and the Court may, if it thinks 
proper in the circumstances, direct arbitration accordingly. 

How an arbitration agreement is enforced. — ^The Court will not 
decree specific performance of an agreement (s) and the primary 
remedy afforded to a party where the other party refuses to 
proceed with the agreement is an action for damages for breach 
of the agreement. Such damages are, however, as a rule merely 
nominal except, as is sometimes the case, where the agreement 
is reinforced by a bond entered into by the parties fixing a sub- 
stantial sum as liquidated damages in the event of breach. ^ 

r 

Stay of pxoceedlngs. — Specific performance may, in effect, be 
obtained indirectly by the Court staying proceedings in any 

(l) Sub-B. (1). 

(m) Snb-8. (S), e.g., m libel and slander and torte generally For rule and 
statutoi'v exceptions, see ante, pp. 280, 281 

(n) See Bussell, 14th ed., p. 366, and the cases there cited. 

(o) Sub-B. a) 

(p) In accordance with s. 54 (4) of the Bankruptcy Act, 1914 

(g) Sub s (2). 

(r) 1. 6., the Couit having juiisdiction in bankruptcy. 

(s) South Wales By. v. Wythes (1864), 5 De G. M. & Q. 880; 24 L. J. Ch. 
87. 
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action brought by the rec^dtrant party and so leaving him with- 
out remedy except under the agreement (1). The application to • 
stay pr^edmgs in Court brought by a party in breach of a 
submission is made under s. 4 of the Act <rf 1889 which lays down ' 
the conditions under which a stay will be granted. Thes® are 
(i) the application must be made after the appilicant has entered * * 
appearance in the action and (ii) before deUvering any pleadings 
or “ taking any other steps ” in the proceedings, (iii) the Court 
must be satisfied that there is no ** suffldent reason ” why the 
matter should not proceed in accordance with the submissitm, 
and (iv) that the applicant at the time the proceedings were 
raenced was ready and willing to do everything necessary for 
proper conduct of the arbitration and remains willing ready. 

“ Other steps in the proceedings ” refers to something done in 
Court, not to something done between the parties out of Court, 
c.g., obtaining order for extension of time for delivery of 
is a step in the proceedings (u), whereas obtaining such an exten- 
sion from the plaintiff without applicatiem to the Court is not 
such a step (a). Further instances of ** steps in the proceed- 
ings are appUcation by defendant that plaintiff give security 
for costs (b) and filing by defendant of affidavit diqiuting the 
claim in reply to plaintiff’s application for judgment under 
R. S. C., Order 14, evmi though the affidavit asserts the defen- 
dant’s right to arbitration (c), or obtaining an order for the 
delivery of interrogatories (d). Responding to an apjdicstion 
merely auxiliary to the main proceedings is not a stqi in the 
proceedings, e.g., filin g affidavits by defendant in answer to 
plaintiff’s application for appointment of a reedver (e), or 
demanding a statement of claim at the time of entering appear- 
ance (f), giving notice on a default summons in the county court 
of intention to defend (g) or agreeing to an amendment of a slip 


(f> ■* The preaent position, therefore, of Mreements to refer to private 
Inbanals may be shortly expressed thus. The law will not enforoe the epea& 
peiTorinance of such agreements, but, if duly appealed to, it has the power in 
its discretion to refuse a party the alternative of having the dispute settled by a 
Court of law, and thus to leave him m the position of ha-Mg no ottM remedy 
than to proceed b\ arbitration”- per I’letcsher Moulton, L.J.,m .DoZeinon v 
Ourtt Corporation, [1912] 3 K. B. ** « t' S' 

(«) Ford's Hotel Co v. Bartlett. [1M6] A. 0. 1; W L. J. Q. B. 166. 

(a) Brighton Marine Palaee v. Woodhouee, [1898] 2 Oh. 486 ; 69 L. J. Ch 

697 

(h) l<f/zwi9 V. Catley (1893),^ L. T. ^7. Uw ■RiriUvr t 

ic) Carbide Trading Co, t. Chas, Bmgham d Co., decided by Bidley, J., in 

Chambers on April 16, 1916, and 

(d) Chappell v. North, [1891] ® Q- t t nk 

(e) Zahnoff V. Hammond, ® 

if) Ives and Barker v. Willaiu, m qm 

(g) Austin and Whiteley v. Bowley (1918), 108 L. T. 991. 
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in a summons to which defendants had put in appearance under 
protest (h). The Court may grant the auxiliary relief and at 
the same time stay the action so as to compel the applicant to 
resort to arbitration upon the main issue in accordance with the 
arbilipation agreement (i). 

Giiant or refusal of stay. — ^It is not possible to classify with 
precision the reasons which the Coiui; will regard as sufficient ” 
for refusing to stay the proceedings in Court and so, in eSect, 
depriving the applicant for the stay of the benefit of the sub- 
mission. The Court has refused a stay where an important con- 
stitutional question was involved (k), where the difference was 
principally one of law or the construction of an agreement (1), 
and where the disputes within the agreement were not con- 
veniently severable from disputes not within it (m). 

On l^e other hand, the Court has granted a stay notwith- 
standing that it appeared that the arbitrator's powers were 
insufficient to afford a complete remedy (n), or that the arbitra- 
tion would involve undue expense (o), or that the reference was 
to a foreign tribunal (p), or that the applicant for the stay had 
repudiated a contract which contained an arbitration clause (9). 


(h) Metropolitan TvnneU etc,. Ltd. v. London Electric Ry., [1926] 1 Ch. 371. 
(ti Com^gnie du SMgal v. Woods dr Cc, (1883), 53 L. J. Ch. 166. 

(h) Angloi^euifoundland Development Go. v. JR., [1920] 2 K. B. 214; 89 
L. J. K. B. 671. 

(Z) Bristol Corporation v. John Aird d Co., [1913] A. G. 241; 82 L. J. K. B. 
684: ** Everybody knows that with respect to the construction of an agreement 
it is absolutely useless to stay an action, because it will only come back on a 
case stated; therefore it is more convenient ... to allow the action to 
proceed : per Lord Parker, [1913] A. 0., at p. 261. But it must not be taken 
for granted that the Court will refuse a stay in such a case. In Heyman v. 
Darwins, [1942] A. C. 366; 111 L. J. E. B. 241, Lord Wright regarded Lord 
Parker's dictum as too wide and pointed out that “ under a general submission, 
the arbitrator is appointed to decide issues both of fact and law 

(m) Tumock v. Bartons (1889), 48 Ch. D. 160. 

(n) Willesfort v. Watson (1873), L. R. 8 Ch. 473; 42 L. J. Ch. 447, where 
the plea was that an injunction was necessary for a complete remedy and that 
an arbitrator had no power to grant it; and Wade-Gery v. Morrison (1877), 37 
L. T. 270, where it was pleaded that an arbitrator could not grant ejectment. 
In both cases the Court said that it could itself supplement the award where it 
was remedially deficient. 

( 0 ) Denton v. (1896), 72 L. T. 626. 

(p) Kirehner v. Gruban, [1909] 1 Ch. 413; 78 L. J. Ch. 117. 

(g) Heyman v. Darwins, [1942] A. C. 366; 111 L. J. E. B. 241, where it 
was held that repudiation of such a contract did not necessarily imply repudia- 
tion of the arbitration clause, since such a clause was not one of the purposes 
of the contract, and it would survive for the purpose of settling claims arising 
out of the repudiation. But the position may be different if the party seeking 
the stay has repudiated on the ground that he had, in effect, never entered into 
The contract at all, as in such case he is denying that he had ever entered 
into the arbitration clause, and therefore cannot afterwards claim the benefit of 
it; or where such party has repudiated on the ground that the contract was void 
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^us a deMatioo or repudiation by a eatrifir or warehouseman 
from his contract, although rendering any “ exceptions ^ 
clauses ” (r) inoperative, does not necessarily displace the whole 
contract, including an arbitration clause in it (s). ”* 

TVo things are dear, however, viz., first, that the onus of 
satisfying the Court of the existence of suifficient reason for"' 
refusing a stay falls upon the j^rty who is seeking to by-pass 
the submission (t) and, secondly, that the onus must be fully 
discharged (u). 

Perhaps the most urgent reason to present to the Court for 
refusing a stay is that the dispute involves charges of a personal 
character against the party who opposes the stay, and who 
desires the charges to be investigated in open Court (o), proxjided 
that the chatges were not within the contemplation of such pavty 
when he entered into the arbitration agreement (b). If they 
were within such contemplation, the Court will grant the stay 
and leave the truth or otherwise of the charges to be determined 
in the arbitration. The most frequent of these charges of a 
personal character is frauds and s. 24 (8) of the Act provides that 
where the Court gives leave to revoke an arbitration agreement 
under s. 24 (1) on the ground of possible bias in the arbitrator, 
or under s. 24 (2) on the ground that the dispute involves a 
question of fraud (c), the Court may refuse to stay any action 
brought in breach of the arbitration agreement. Of such import- 
ance does the Court consider the ventilation in open Court of 
charges of fraud that it may refuse to stay an action brought in 
breach of an arbitration agreement even at the instance of the 


ah initio, e.q., that it 'was illegal (see the judgment of Simon, L.G., in the 
<le(*ision cited). The question, therefore, would appear to be whether the party 
seeking the stay has included repudiation of the arbitration clanse in his lepudia- 
tion of the contract, and the answer would depend on a consideration of the 
terms of the repudiation, the terms of the contract (including those of the 
arbitration clause), and the circumstances of the case. In the case of 
'* frustrated ” contracts, since the Law Beform (Frustrated Contracts) Act, 
i 343, provides that “ Court ” shall include " arbitrator **, it would seem that 
trust ration of a contract does not determine an arbitration clause contained in 
such a contract, and that the clause remains operative for the purpose of the 
adjudication of differences arising under the Act. 

(r) p. 626. * 

(a) Woolf V. Collis Removal Service, [1947] L. J. E. 1377; [1947] 3 All 
B. R. 260, (\ A. (applying Heyman v. Darwins (stipftt)). ^ ^ 

(ft Dtilnnan v. Ossett Corporation, [1912] 3 K. B. 267 ; 81 L. J* K. B. 1092. 
(M) " The jjarties having come to an agreement to refer, such agreement 
must be considered binding between them, and ought 
turned ” : per Lord Hatherley, L.C., in Kitchen v. Turnbull (1871), 20 W. R. 


253 

(a^ Miniffe v. Railway Passengers' Assurance Go. (1881), 44 L. T. 662. 
ib) Cook V. Catchpole (1864), 11 L. T. 264. 

(c) See ante^ p. 7^ 
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party who is making the charges, but only where at least a 
prima facie case of fraud has been made out to its satisfac- 
tion (d). 

* If the Court grants a stay of the action as to one part of the 
dispute and refuses it as to anoth^ part, the arbitration will 

• proceed as to the part in respect of which the stay is granted. 

If, or so far as, the Court refuses a stay of the action, the 
arbitration agreement, if the arbitration tribunal has not been 
actually constituted, will cease to have effect, and if it has been 
constituted, it becomes functus offlcio (a). 

Arbitrators must themselves act and cannot delegate their 
authority to each other. If there is more than one each must 
use his own judgment in the case and must not accept the opinion 
or decision of one of the others and an arbitrator cannot make an 
award contrary to his own judgment. However, an arbitrator 
may consult and take the opinion of a third party and adopt such 
opinion as his own (jf), he may delegate duties which are purdy 
ministerial, e.g«, taking measurements (g), and the duty of taxing 
costs is ddegated to the Taxing Master. 

Section 8. — Arbitrator and Umpire 

The Arbitrator. — ^The arbitrator is the person to whom the 
reference is made under a submission. 

Qualifications for appointment — bias, — Generally speaking, 
any person may be appointed an arbitrator, but there is a ques- 
tion as to whether this includes a deaf, dumb or blind person, a 
lunatic, an idiot, an infant, or a felon (k). It is here assumed 
that a normal person is appointed, and then the only disqualifica- 
tion is possible bias, whi^, wh^ it arises, does so almost in- 
variably from personal interest in the result of the award to be 
made by him. For example, under a building contract the 
architect was to be the arbitrator in any dispute between the 
building owner and the builder and a dispute arose through an 
excess of cost over the estimate. It appeared that when the con- 
tract was being negotiated the architect had promised, or given 
his assurance, to the,building owner that the estimate would not 

H) Eiissell, 11th ed., p. 85, citing Bvssell v. Russell (1880), 14 Gh. D. 171. 
49 L. J. Ch. 968, and Workman v. Belfast Harbour Commissioners ^ [1899] 9 
Ir. B. 234. 

(e) So held by a majority of the Oouit in Doleman v. Ossett Corporation, 
[1912] 8 B. B. 267 ; 8h L. J. K. B. 1092. See particularly the judgment of 
Fletcher Moulton, LJ. 

(fj Emery v. Wase (1803), 2 Ves. 601 (a). 

(g) Thorp V. Cole a836), 2 Or. M. & R. 867. 

(h) See Russell. 14th ed., pp. 28, 29. 
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^ 7 1 a» bmite, a»t ’ 

“ •rtdtoto, i ^ 

The intm« my ame ojler the eppomtiMiil, e.g., where in' 
. .^ ander e fire pohey, « erhUrelS (oae d twj) eStS 

set Mide (A). But the interest must be a cnnngft i ^ interest i e 
^ f appointment to the party ronl’ 

* submissicm consented to the 
appointment of fte other party as arbitrator, the appointment 
was held (1). In one case, however, a party may obtain 
^ef on the ground of possible want of impartiaHty even where 
he WM aware, ot should have been aware, of it at the timo of the 
appomtment, liz., under suIks. (l) of s. 24 of the Act dealt with 
pretiously (m). The disqualifying interest must be <ininrf:li4ng 
in actual conflict with the appointee’s duty as arbitrator. It is 
not to be assumed that he may decide in favour of a party merdly 
because he might possibly like to be able to do so, e.g., a 
counsel will not be assumed to be biased in favour of a perscm 
from whom he receives briefs (n). Nor is he necessarily disquali- 
fled because he happens to be the debtor rf, « be indebted to, 
<Hie of the parties. It depends upon the full dreumstances (o). 
And even the fact that he has already expressed an opinion on 
the dispute will not disqualify unless he appears to have m ade 
up his mind unalterably (p). Objection to an arbitrator should 
be taken at the earliest moment otherwise it may be held to 
have been waived by the conduct ot the parties. 

The fmregoing rules as to impartiality apply not only in the 
case of a sole arbitrator but in the case of each of several arbitra- 
tors, one appointed by each party, and the bias of one will vitiate 
the joint award even if there is no complaint against the other 
arbitrators (g). One of several arbitrators is not the agent in 
aqy way of the one appointing him and he must be qualified 
and act in ^ respects as though he were sde arbitrator (r). 


(d Kimberley v. Diek (1871), L. B. IS Eq. 1; 41 L. J. Ch. 38; Kemp v. 
Bose (18S8), 1 Giff. 268. . 

(2c) Blattehard v. Svn Fire Offiee (1890), 6 T. L. B. 366. 

0) Matthetr v. Ollerton a694), 4 Mod. 226. (m) 8ee ante, p. 789. 

(n) See Bright v. Biter Plate Oonstruetion Co., [1900] 2 Oh. 886 ; 70 L. 7. 
Oh. 69. Fresnmably a aolidtor weald not be presnmed to be biased in faronr 
of a client. 

(o) Compare Morgan v. Morgan (1832), 1 Dowl. 611; 2 L. X (Jf.s.) Ex. 66, 
with Malmesbury By. v. Budd (1876), 2 Ch. D. 118; 46 L. J. Oh. 271. 

(p) Jackson v. Barry By., [1898] 1 Oh. 288. 

(g) Biurton v. Knight (1706), 2 Vem. 616. 

(r) See Be Templemon S Bead (1841), 9 Dowl 962. 
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Nevertheless, in commercial arbitrations where there are two 
arbitrators and an umpdire, there is a tendency on the part of the 
respective arbitrators to ‘‘ play for the side ” and this tendency 

* seems to have some judicial sanction, although to what extent 
is uncertain (a). 

* Official jBe/eree.— Although the person appointed an arbitrator 
must act judicially, he need not be a judicial person. If this is 
desired, the parties may select an Official Referee (t) as arbitrator 
and s. 11 of the Act provides that any Official Referee to whom 
application is made shall, subject to any order of the Court as to 
transfer or otherwise, hear and determine the matters agreed to be 
referred. The wording of the section implies that the reference 
is to the Official Referee as sole arbitrator, and it does not appear 
that he can be appointed as one of several arbitrators, nor does 
the section permit of his appointment as umpire. 

Nomination of arbitrator . — ^The arbitrator or arbitrators may 
be nominated in the submission itself, expressly nayned, r.g., 
Mr. A., Chartered Accountant ”, or designated, e.g., “ a person 
appointed by the president for the time being of the Law 
Society ”• But if the submission does not do this it is for the 
parties to agree upon an appointment afterwards, and it is also 
for the parties to agree upon a fresh appointment if an existing 
one fails to become, or ceases to be, effective through refusal of 
the appointee to accept office or by reason of his incapacity or 
death. Where the parties cannot agree the Act makes provision 
for solving the deadlock, which will be given later. When the 
arbitrator is not named or designated in the arbitration agreement 
itself, the appointment should be made in writing since it might 
be argued that the appointment, although made after the agree- 
ment, is really part of it, which (if it is to be within the Act) 
must, by definition, be in writing (t«). 

The Umpire. — ^The umpire is a person appointed to ded&e 
where the arbitrators are an even number and they are equally 
divided as to the proper finding. What has been said as to the 
qualification of an arbitrator applies equally to an umpire. Unless 

(«) Sec French Government v. S.S. Tsurushtma Mam (1921), 37 T. L. R. 
961, and Bourgeois v. Weddell d Co., [19241 1 K. B. 639; 93 L. J. K. B. 232. 
But in Rojf V, British d French Chemical Manufacturing Co., [1918] 2 K. B. 
677 ; 87 L. J. K. B. 996, Swinfen Eady, M.B., strongly denied the propriety of 
arbitrators in commercial disputes acting as advocates before the umpire for 
their respective appointors. 

it) See ante. p. 781, note io). 
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the umpire IS named or designated in the arbitration agreement. 
It IS the arbitrators, and not the parties, who select Mm and the 
approval of the parties is not required (a). The selection must 
be made upon due consideration of fitness and not haphazard, as 
by lot (;/). The appointment, where no other method is pre- 
scribed by the agreement, may be made in any manner, even by 
parol (o). Usually it is made in writing under the signatures of 
the arbitrators. If the person appointed refuses the the 
arbitrators may mate another appointment, but, once he has 
accepted, the apjmintment cannot be revoked eiccept by the 
Court. The umpire’s functions begin when, and not before, 
the arbitrators disagree, but to save time and duplication of 
evidence he may sit with the arbitrators and Tnakft notes of the 
evideneb for his own purposes in case he should be upon 
to act. He must not, howevo:, interfere in any way with the 
hearing, which is that of the arbitrators and not of him (h). 
The umpire, if he has to act, does not take up the ease where 
the arbitrators left off smd cannot confine hiTnarff to points upon 
which the arbitrators have been unable to agree (c). He must 
decide afresh all points, even those upon wMch the arbitratars 
are agreed, but the parties themselves may agree upon pennts and 
so save him the labour of deciding them (d). If he does not dt 
with the arbitrators he must start de novo, and hear the witnesses 
over again (e). In the hearing before him he has all the powers 
and duties of an arbitrator. 

An umpire must be distinguished from a third arbitrator. By 
8. 9 of the Act, where the arbitration agreement provides merely 
for three arbitrators the decision is by majority, but where it 
provides for three arbitrators, one to be appointed by each party 
and the third to be appointed by the other two, the third so 
appointed is to be deemed an umpire and not an arbitrator. 

By s. 8 (1) of the Act (/), unless the agreement provides to Ae 
contrary, if the reference is to two arbitrators they must appoint 
an umpire immediatdy after thdr own appenntment, and by 
s. 8 (2) (g) if the arbitrators have notified in writing to a party 


891 


(r) Oliver v. Colbngs (1809), 11 Ea^t , , -c- ■o e* 

(y) Young v. Miller (1821). 8 B. & C 407 ; 8 L. J. (o.s.) K B. 64. 

(b) Pi-e ^Lane^Chap^l v. Sunderland Coiporalion (1859), 6 Jiir. (s.s.) 

*(o) Wintenngham v. Robertion (1868), 27 L. J- t n n oa 
(d) Re Salkeld and Slater (1840), 12 A. A B. 767; 10 L. J. Q. B. 29. 


(e) Ibid. 
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to the agreement, or to the umpire, that they cannot agree, the 
umpire may forthwith* enter on the reference in lieu of the 
arbitrators. And in a proper case the umpire may be made to 
^displace the arbitrators before they have completed the arbitra- 
tion qp even before they have entered upon it, s. 8 (3) of the Act 
^providing that at any time after the appointment of an lunpire, 
however appointed, the High Court may, on the application of 
any party to the reference and notwithstanding anything to the 
contrary in the arbitration agreement, order that the umpire shall 
enter upon the reference in lieu of the arbitrators and as if he were 
a sole arbitrator A “ proper case ” would occur where s. 8 (2) 
(given above) is excluded by the express terms of the arbitration 
agreement or if not excluded is not complied with, for the purpose 
of resolving the consequent deadlock. 

As in the case of arbitrators, the Act contains provisions for 
filling vacancies in the office of umpire when the arbitrators 
cannot agree upon an appointment and in certain other cases. 
These provisions are included in the ensuing paragraphs of this 
section. 

Replacement of Arbitrators and Umpire. — ^Where at Common 
Law the arbitration could not be proceeded with in certain circum- 
stances, e.g., by failure of the parties to agree upon an arbitrator, 
or where the reference would come to a premature end, c.g., by 
death of the arbitrator or umpire, the Act provides a remedy to 
meet most of such cases, and it may be said generally that where 
persons have agreed to submit their dispute to arbitration the 
agreement need not become frustrate for want of the necessary 
adjudicator. 

By virtue of s. 10 the Court may appoint an arbitrator or 
umpire or third arbitrator as may be necessary in the following 
four cases: — 

(i) Where the arbitration agreement provides for a sing^je 
arbitrator (k) who is not named or designated in the submission 
and the parties cannot agree upon an appointment. This does 
not apply until differences have arisen, and one party cannot be 
asked by the other to concur in appointing in advance, e.g., under 
an arbitration clause in a contract before a difference has actually 
arisen. 

(ii) Where a person appointed as sole arbitrator refuses to act, 
or is incapable of acting, or dies, and the parties do not concur 

(7i) Including the case where the reference is deemed to be to a single 
arbitrator by \irtue of s 6 of the Act (see ante, p. 786). 




ARBITRATION 


799 


upon a frah appointment. The arbitration agreement may, how- 
evCT, indicate an intention that the vacamey in such case is not 
to be filled, and the present provision will not then apply. 

(iii) Where two arbitrators have been appointed and (a) the * 
parties are at liberty to appoint a third arbitrator or an umpire or 
(b) the mbitrators are at liberty to appdnt a third arbitra^Qr or 
are at liberty or required (i) to appoint an umpire, and in any 
such case appointment is not made. 

(iv) Where the third arbitrator or umpire is in fact appointed 
and refuses to act, m is incapable of acting, or dies, and the 
parties or the two arbitrators, as the case may be, who have made 
the appointment do not concur in filling the vacancy. As in (ii), 
this provision will not apply if the arbitration agreement indicates 
that the vacancy is not to be filled. 


Procedure. — ^To invest the Court with power to appoint in the 
above cases, one of the parties must serve the other parties or the 
arbitrators, according to which of these should have made the 
appointment, with a written notice to appoint an arbitrator, or 
third arbitrator or umpire as the case may be, and if the parties 
served do not make or concur in the wmlHng of an appointment 
within seven dear days after service of the notice, the Court 
may make the appointment, and the appointee shall have the 
same powers in the reference and in ma^g an award as though 
he had been appointed by consent of all parties. 

Where the refer<mce is not to a single arbitratCHr but to two 
arbitrators, one to be appointed by each party, tiie procedure is 
different. In such case, s. 7 of the Act provides, (i) that if 
either of the appointed arbitrators refuses to act, or is incapaUe 
of acting, cw dies, the party who appointed him may substitute 
a new arbitrator in his place, and (ii) that if one party fails to 
appoint an arbitrator in the first instance <x, on refusal to act or 
incapacity or death of the appointee, fails to appoint a substitute 
in accordance witb (i), the other party (provided he has made 
his own appointment) may appoint his own appointee to be sole 
arbitrator and his award is binding as though he had been 
appointed by consent of both parties (fc). But before tiie other 
party Tnat-pg the appointmMit he must serve4ihe defaulting party 


Bv s. 8 (1) of the Act, they must appoint an umpire immediately after 

their own appointment (tbtd.). *i,„ 

(fc) It should be observed that there must he a fresh appomtoMb of 
rzistine appointee. He cannot act merely 
n“ befn Sade (Drummond v Hamer, [1943] 1 K. B. 862)- 
observed further that the provision reierred to has no 

ment of an umpire, who, m the absence of tte necessary concurrence, must be 
appointed by the Court under s 10, (mte, p. 79o. 
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with notice to make the appointment and the defaulting party 
then has seven dear da^s in which to remedy his default (/)• 

Appointment after removal by High Court. — In a proper case 
»the Court may set aside an appointment made by a party under 
either (i) or (ii). If it does so, it may replace the arbitrator 
^ remot'ed under the powers conferred by s. 25 of the Act, now to 
be dealt with. 

By s. 25 (1) when there are several arbitrators and less than 
the whole of them (m) are removed by the Courts or when an 
umpire who has not entered on the reference (n) is so removed, 
the Court, on the application of any party to the arbitration 
agreement may replace by fresh appointment the arbitrator or 
arbitrators or umpire so removed. 

It will be observed that the sub-section does not include pro- 
^ision to meet the position where a sole arbitrator or all the arbi- 
trators or an umpire who has entered on the reference is or are 
removed. Such position is met by s. 25 (2) which provides that 
in such cases, and also where the authority of an arbitrator or 
arbitrators or umpire is revoked by the Court, the Court may 
either appoint a person to act as sole arbitrator in place of the 
person or persons removed, or order that the submission shall 
cease to have effect. 

By s. 25 (8) it is provided that a person appointed under either 
of the above sub-sections as an arbitrator or umpire shall have 
power to act in the reference and to make an award as though he 
had been appointed under the terms of the arbitration agreement. 

As regards the provision in s. 25 (2) that the Court may in 
the circumstances there given order that the submission shall 
cease to have effect, any attempt to circumvent this by a pro- 
vision in the arbitration agreement or otherwise that an award 
under the agreement shall be a condition precedent to the bring- 
ing of an action is overridden by s. 25 (4) which provides that 
where the Court orders that the arbitration agreement shall cease 
to have effect, it may further order that the condition precedent 


(0 The notice may not include ot be supplemented by an appointment con- 
ditional on the defaulting paity not lemedymg his default If it does, the notice 
18 bad, smce the right Ao appoint does not arise until the scvein clear days 
have expired (Drummcnid v Hamer, [1942] 1 K. B. 352; 111 L. J. £. B 385) 
(ml I.e , in ordinary cdbes one out of two, or one or two out ot Ihiec. 

(uj The Acl does not say \\hen an umpiie is deemed to have entered on the 
lefeience, but s. 8 (2) (sec ante, p 7871 piovidGs that an umpire may enter 
on the reference when the aibitiatois have delivered to any paity to the sub- 
mission or to the umpiie himself a notice in v^nlmg stating that they cannot 
agiee And in losstfoglu v Coumantaws. [1941] 1 K. B. 396; 110 Li. J. K B. 
54, it was held that t\io aibitratorb have entered upon the reference once they 
have accepted the appointment and communicated with each otbei. 
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referred to JaH also cease to have effect. And it is important 
to obsw’e that this sub-section is of gehend application, as it 
exi»essly provides that if the Court orders « whether under this ^ 
section or any other enactment^* that an arWtration agreement •* 
shall cease to have effect as regards any particular dispute the 
Court may further order that any provision making an award , i 
a condition precedent to the bringing of an action shall also cease 
to have effect as regards that dispute. 


Section 4.— Ccwiduet of the ATbitration 

It should be noted that there is no difference between an 
arbitrator and an umpire in the conduct of an arbitration. An 
iimpire^s qualifications and disqualifications, his rights, powers, 
discretions, and duties are precisely the same as those of an 
arbitrator, and throughout the remainder of this Part the expres- 
sion “ arbitrator ” is to be taken as including umpire unless 
the context indicates the contrary. 

An arbitrator must, first of all, see that his appointment is in 
order and ascertain whether the agreement contains a condition 
precedent to be performed before the hearing, e.g., a view of the 
premises in dispute, and duly comply with it, otherwise his award 
may be set aside (o). 

The general course of an arbitration is in fundamentals, and 
even in general aspect, that of a trial by the ordinary Courts. 
As already indicated, an arbitrator administers the same sub- 
stantive law (p), applies the same rules of interpretation and 
of e\idencc (q) and observes the same principles of justice as 
does an ordinary Judge (r). For example, he must receive 
evidence and not rely upon evidence other than that adduced 
by the parties (s) or upon bis own inspection of premises or 
goods, as a mere valuer may do (t). 

But it is well settled that where parties select an arbitrator, 
or agree to arbitrate under the rules of a chamber of commerce 
under which the arbitrator is appointed for them, and the 


(o) Spiner v. Eastern Counties By. (1839), 7 Dowl. 697. ^ 

(p) “ It !*» the duly of an arbitrator, m the abaeny of express pxovieion m 
the fcubniwsion to the contrary, to decide the queetiona submitted to him accord- 
ing to the legal rights of the parties, and not aewrtog to 'what he may 
eonsider idir and reasonable under the circumstances (Bussell, p. 272, citing 
Jagfr v Tolmc, [19161 1 K. B. 939 ; 85 

(q) Ea*ft and India Docks Co.v. (1887), 12 
L. J. Q. B 295, Re Enoch and Zaretzley^ Book c£ Co., [191 

(r) Be "dreg son and Armstrong 

(?) Ouen V. Nicholh 

ii) Osuald Earl Orey (1856), 21 L J. Q. B. 69. 


Cas 73 
1 K, B 


57 
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arbitrator is chosen or appointed because of his knowledge and 
experience of the tradS, such arbitrator can always act on his 
own knowledge with regard to questions of quality and matters 
•of that description without having expert evidence on these mat- 
ters liefore him. The same principle applies where such arbitra- 
• tor decides a question of damages (u). 

The arbitrator must disclose to the other side all information 
received by him from either side (a), he must not hear one side 
in the absence of the other (&), and he must appoint a proper 
time and place for hearing (c). Not only must justice be dcme 
by the arbitrator, but should manifestly be done ; e.g., an arbi- 
trator was removed on account of remarks by bdm suggesting 
I»econceived views of the truthfulness of witnesses because they 
bdonged to a certain nationality (d). The arbitrator must decide 
on the disputes submitted and no more. Where the matter is 
one of discretion, s.g., in granting an adjournment, the arbitra- 
tor’s decision wiU not be disturbed so long as the discretion was 
exercised honestly and not upon a wrong principle, and, although 
emmeously, not so imreasonably as to conduce to injustice (e). 
It has been suggested that an arbitrator has greater latitude than 
an ordinary Jtidge so as to enable him to do complete justice (/), 
but this suggesticm is of doubtful validity, and if there is any 
such latitude it is of very small extent and an arbitrator would 
be ill-advised to rdy upon it (g). But “ a party to an arbitra- 
tion cannot be allowed to lie by and then, if the award is un- 
favourable, seek to set it aside on the ground that during the 
proceedings the arbitrator gave a ruling contrary to the rules of 
evidence which the party during the proceedings took no steps 
to question ” (h). If an arbitrator does not act according to law 
he is guilty of misconduct within the meaning of s. 28 (1) of the 
Act, which provides that ’’where an arbitrator or umjwe has 
misconducted himself or the proceedings the BOigh Court may 
remove him ” (i). ,, 

(u) Mediterranean and Eastern Esrport Go, v. Fortress Fabrics (Jlfan> 
Chester), [1948] 2 All E. B. 186. 

(a) Re Camiilo Eitsen and Jcwson d Sons (1896), 40 Sol. Jo. 438. 

(b) Osioald V. Bail Grey, supra. 

(c) Re Enoch and Zaietzley, Book d Co., [1910] 1 K. B. 827; 79 L. J. 

£. B. 863. (d) The Catalina and Nonna (1938), 82 Sol. Jo. 698. 

(e) Laichm v Ellis (1862), 11 W. B. 281. 

(/) Loid Thurlow m Knox v. Symmonds (1791), 1 Ves. Jim. 369, at p. 370. 

(g) See Andrews t. MttcJiell, [1906] A. C. 78; 74 L. J. K. B. 833. 

(h) Bussell, p. 272, citing Rc London Dock Co. and Shadwell (1862), 7 
L. T. 381. 

(t) ** Misconduct within, this proTision does not imply any moral stigma. 
It may mean no uioie than merely “ breaking the rules 
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The powers of &e arbitratcHr to facilitate tiie hearing and do 
jtistice to the parties are contained in s’ 12 (1) of the Act (k) 
which after a specific statement of certain things to which the 
parties and persons daiming through them must submit prorides" 
that they must “ do all other things which during the praceed- 
^ugs on the reference the arbitrator or umpire may reouire ^ 
Under this provision the arbitrator may, for example, order 
pleadings (points of claim or defence), particulars thereof (I), 
discovery of documents and interrogatories (on oath if the arbi- 
trator thinks it desirable (m)), inspection of property and things 
by the parties or by the arbitrator himself (n), the place’and 
time of hearing, and generally all other matters and things to 
assist him and the parties in the conduct of the proceedings. 

S. 12 (2) of the Act (o) provides that if the arbitrate or 
umpire thinks fit the witnesses may be examined uixm oath or 
affirmation and s. 12 (8) of the Act ccmfers upon the arbitrator 
or umpire (unless the arbitration agremnent expresses a contrairy 
intention) power personally to administer the oath to mr take the 
afiirmations of the parties and witnesses appearing. The 
l*er|ury Act, 1911, provides tiiat any person who knowingly 
gives false evidence in an arbitration is guilty of perjury and 
may be dealt with aecordin^y. 

Poxcens of Cottrt in aid of arbitration , — The extensive powers 
given to an arbitrator today are, however, subject to limitations 
as compared with the powers of the Court. He cannot, for 
example, require a party to give security for costs, unless the 
submission <^erwise provides (p). Nor can he order evidence 
to be taken on commission (g); or appoint a receiver (r); or 
grant an injunction; or issue subpoena of witnesses; or commit 
for contempt as his tribunal is not a Court of Record. He may, 
however, order sperific performance of any contract except one 
rqjating to land or any interest in land, this power bring given 


302: 93 


(iV 0878), 4 Q. B. D. 197; 48 L- Q- 

(jTi^ KuthcU V. Timber Operators anS Cowtraotor®^ [1928] 2 X. B. 20 
Xi T Bk B 607 

■ Vii«.fay V. Black 0861), 80 L. J. C. P. 198. But in^Km by ^ 
aibitrator does not mablo him to dispenre wxib evidmce m the ^ta the 
thini^ viewed {London General Omnibus Co, v. Laoell, [1901] 1 Oh. 186; 70 
Li. 3. Ch. 17). 

(p) lie l/nwnr Sieannerie Lanza and Weiner, [1917] 2 K. B. 668 ; 86 L. J 
E B 1*^36 

(q) lie Shatr and Ronaldson, [1892] 1 Q. B. 91; 61 L. J. Q. B. 141. 

(rl Lmgood v. Bade (1742), 2 Atk. 601. 
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him by s. 15 of the Act (s) unless the submission itself excludes 
this power. 

But where the powers of an arbitrator fall short of those 
necessary to do complete justice the Court will supplement them* 
For example, the effect of s. 12 (4) and (5) of the Act is to 
^enable a party to an arbitration to obtain from the Court a sub- 
poena ad testificandum or duces tecum, or habeas corpus to 
bring up a prisoner for examination before the arbitrator or 
umpire. And s. 12 (6) of the Act expressly provides that the 
CoTurt, in relation to an arbitration, shall have the same power of 
making orders in respect of certain matters as the Court has in 
relation to an action or matter in the Court. The matters in 
question are as follows : — 

(1) Security for costs : 

(2) Discovery of documents and interrogatories : 

(8) The giving of evidence by affidavit : 

(4) Exanoination on oath of any witness before an officer of 
the High Court or any other person, and the issue of a commission 
or request for the examination of a witness out of the jurisdiction : 

(5) The preservation, interim custody or sale of any goods 
which are the subject-matter of the reference : 

(6) Securing the amount in dispute in the reference : 

(7) The detention, preservation or inspection of any property 
or thing which is the subject of the reference or as to which any 
question may arise therein, and authorising for any of the pur- 
poses aforesaid any person to enter upon or into any land or 
building in the possession of any party to the reference, or autho- 
rising any samples to be taken or any observation to be made or 
experiment to be tried which may be necessary or expedient for 
the purpose of obtaining full information or evidence : 

(8) Interim injimctions or the appointment of a receiver. 

To meet any case where the powers of the arbitrator and of the 
Court overlap, e.g., in (2) above, the section provides that the 
powers of the Court shall not prejudice those of the arbitrator or 
umpire. The result of this provision no doubt is that if a party 
should ask the Court for something which he could obtain from 
the arbitrator the Cfiurt would refuse to grant it unless otherwise 
just and convenient in the circumstances. 

Section 5. — The Award 

When the arbitrator has heard the evidence and arguments he 
declares the proceedings closed and proceeds to consider and make 


(tf) Ante, p. 787. 
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his award. The arbitrator is not bound to make an'^waid 
though he may have hdd several meetings and he can only ^ 
one award. When the award is made the parties are noti&ed 
that it is ready for ddivery and they are notified of the arbitral 
tor s fees. Hither party may take up the award suud thej^ party 
who applies first and pays the fees gets the original stamped copy,’i ’ 
the other party recdving an unstamped copy. 


Form of award. — ^At Common Law an award might be ord (t). 
Paragraph (c) of the implied proviaons under the Act of 1889 
provided that the arbitrators should make their award in writing 
within a prescribed period, but the paragraph has been repealed 
by the Act of 1984i. Presumably, therefore, an arlntratOT may 
today at once deliver his award orally or call the parties together 
later and deliver it then. The result is that if it is desired to 
ensure an award in writing provision for that purpose should be 
made in the arbitration agreement. This is tardy done, but 
nevertheless the award is in practice invariably in writing. When 
in writing, it requires to be stamped 10s. («). It may take any 
form, at the discretion of the arbitrator, and in practice varies 
from a reasoned judgment similar to that of a Judge of the High 
Court to a bare statement of findings. 

Recitals in the award are not essential but it is desirable to 
include them because they explain the award, the authority for 
what has been done and the due performance of duty. Redtals 
should show what the arbitrator’s authority is, the subject- 
matter of the reference, the powers exercisable by the arbitrator, 
the powers that have in fact been exercised and the performance 
of conditions imposed by the agreement. The arbitrator cannot 
give himself powers beyond the agreement by induding a fdse 
or inaccurate recital in his award though such an untrue redtal 
will not invalidate the award (a) 

To be valid an award under tie Act — 

* (a) must be in writing stamped lOs. : 

(b) must be certain and dearly indicate the arWtrator’s 
dedsion : 

(c) must be final and condusive ; • 

(d) must dedde all the matters referred and only those 

matters : 

(e) must dedde as regards all the parties to the agree- 
ment : 


(t) Cocks V. Maeolesneld a662). 2 Dyer 218 b. 

(u) Eevemie Act, 1906, s. 9. 

(a) Watkins v. Phillpotts (1836), M'Clel. & Y. 898, 
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(f) must confoim with and not exceed the powers as set 

out in the reference : 

(g) must not extend to strangers : 

* (h) must be legal : 

•(i) must be reasonable, consistent and possible. 

* If there are two arbitrators they should sign at the same time 
and place, as in the event of an interval one may have changed 
his mind (b). If there are three arlntrators the signature of two 
is sufScient as section 9 (2) of the Act provides that the award of 
two out of three arbitrators shall be binding. 

Time limit for making award. — ^No time limit is imposed by 
law (although it may be by the terms of the agreement) for the 
making of the award (any more than for entry upon the refer- 
ence), section 18 of the Act expressly providing (c) that ** an 
arbitrator or umpire shall have power to make an award at any 
time ”, except when it has been remitted for reconsideration (d), 
but the section referred to (e) provides that the Court may on the 
application of any party remove an arbitrator or umpire who fails 
to use reasonable dispatch in entering on cmd proceeding with 
the reference and making the award. If so removed, he is not 
entitled to remuneration for anything he may have done. Pro- 
ceeding with the reference ” includes, in cases where there are 
two arbitrators and they are unable to agree, giving notice of the 
fact to the parties and the umpire. If the agreement fixes a time 
for making the award, section 18 (2) of the Act provides that the 
Court may enlarge the time, and the application for enlargement 
may be made even after the time fixed has expired. Where the 
stipulation is that the award ** ehould be ready to be dddvered ” 
by a specified date, it merely requires that it should be ready for 
ddivery. The fact that it is not actually ddivered by that date 
will not effect its validity (/). It is ready to be delivered as soon 
as it has been duly made. But where the stipulation is that thp 
award ** shall be delivered ” by a named date, actual delivery is 
then essential to its validity. 

Interim award. — It may sometimes be desirable in an arbitra- 
tion to come to a decision upon certain of the questions without 
delay, e.g., to decide the question of liability, leaving that of 

(h) Wade v. Dotolmg (1864), 4 E. a B 44; 33 L. J Q. B 303 

(e) Sub-g. a)- 

(<1) See post, p. 808. 

(e) Sob-s. (3). 

(/) Broion v. Vovser (1804), 4 East 684. 
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quantum o£ damps to be decided later. To meet such a ease' 

s. 1* of the Act (g) (unless excluded the arbitpation agree- 
ment) provides that the arbitrators or umpire may wnifg an 
interim award. An interim award is as much an award as a flnar 
one and all pto\-ision8 of the Act relating to awards apfply to 
interim awards (h). , 

Ptaali^ of award.— Under s. 18 of tiie Act (i) (unless the 
contrary is provided by the arbitration agreement) an award is 
final and binding on parties and all persons riaiming under them. 
This is, of course, subject to the power of the 6ourt to set the 
award aside or to send it back for reeoasideratioa (fc). Unless 
otherwise stated in the agreement, the arbitrator's authority 
begins from the time he enters upon the reference. It ends 
either when the award is made or on the expiration of the time, 
or extended time if any, when it should have been made or when 
the arbitrator’s authority is revoked. So far as the arbitrator is 
concerned, having made his award he is /unctus offleio, except 
(i) for the power conferred upon him by section 17 of the Act to 
correct “ any clerical mistake or error arising from any 
accidental slip or omission”, and (ii) under section 18 (4) of 
the Act by adding a directirai as to costs (I). 

Setting aedde award. — Bearing in mind that ** misconduct ” 
does not necessarily imply moral delinquency (m) and may mean 
anything from actual corruption to mere errw of judgment, 
the law under the present heading can be said to be summed 
up in section 28 of the Act (n) which provides that “where 
an arbitrator or umj^ has misconducted himsrif or the proceed- 
ings, or an arbitration or award has been improperiy procured, 
the Court may set the award aside”. The rniscoadurt may 
occur before entering on his duties, e.g., having intwviews on 
the subject of the differences, after accepting his appdntment, 
with one i>arty in the absmee of the other ; ot during the pro- 
ceedings, e.g., improperly receiving or rejecting evidence; or 
in the framing of the award, e.g., drawipg unwarranted con- 
clusions from the facts found by hi m. An award has been set 

(fcj This i/the effect of s. 21 (8) of the Act of 1984. 

(t) Ante, p. 787. 

(h) This is dealt with later. 

(m) ^Wn^ v^ Ingram (1886), 8 Dowl. 689 

(n) Sub-8. (9). 
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aside, inter alia, for being bad in point of law on the face of 
it (o) ; for failing to debide all the issues (p) ; for gross careless- 
ness in the conduct of the proceedings (q)', for not applying his 
%iind to the matters before him (r) ; for improperly refusing an 
adjoiqpment (s) ; for accepting a bribe (t). These are merely a 
•few of innumerable examples, and it may be said that the 
Court will set aside an award whenever it is satisfied that to 
allow the award to stand would be contrary to natural 
justice (u). 

Application to set aside the award must be made within six 
weeks after the making and publication of the award to the 
parties, t.e., six weeks from the date when the party applying 
was notified that the award had been published and not from 
the date when he first learnt of its contents. The Court has 
power to extend this time limit on sufficiently strong grounds 
being shown. The application to set aside must state, in genercd 
terms, the grounds of the application and is made by motion 
to the Divisional Court in the King’s Bench Division or to the 
Judge in Court in the Chancery Division. 

Remitting an award. — On the other hand the Court will not 
set aside an award unless it takes the view that a miscarriage 
of justice will or may occur if the award is allowed to stand, 
since it is not the policy of the Court to interfere with a tribunal 
voluntarily chosen by the parties, e.g., the Court refused to 
accede to an application to set an award aside on its being con- 
vinced that the applicant had not suffered by reason of an 
admitted error on the part of the arbitrator (a). And fhia 
rdluctance on the part of the Court to set aside an award is 
strengthened by the power conferred upon it by section 22 of 
the Act (b) which provides in effect that the Court may remit 
the award or any part of it to the reconsideration of the 
arbitrators or umpire. 

This reluctance was clearly illustrated in the case of KifO 
Mischeff v. Constant Smith Co. (c), a case where there was 

(o) Landauer v. As^, [1906] 2 K B. 184; 74 L. J. "S,. B. 659; Clark v. 
Carters (1944), 170 L 417 

(v) Kilbum v. Ktlbum (1846), IS M. & W. 671; 14 L. J. Ex. 160. 

(o) Re Hall and Htnds (1841), 2 M. ft G, 847; 30 I,. J. C. P. 210. 

(?) Flynn v. Robertson (1869), L. B. 4 C P. S24; 88 Tj. J. C. P. 240. 

(*) Whatley v. Morland (1883), 2 Bowl. 249 ; 8 L. J. (n.s.) Ex 58. 

(t) Shephaid v. Brand (1784), 2 Barnard 463 

(a) Re Templitnan (1841), 9 Bowl. 962 ; 6 Jnr. 824. 

(a) Btgnall v. Gale (1841), 10 li. J. C. P. 169. 

(b) Sub-s. (1). 

(c) Kirri Idtsoheg v. Constant Smith d Co., [1950] 1 All E. B. 890. 
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an error of law on the face of the award. The Court. <m a 
motion to ret aside the award, refused to do so but referred the ^ 
matter buck to the arlntratws for further consideration. 

\^h»e this is done the same section provides (d) that, unlesr 
trthmnst* directed in the order of remission, the fresh tiward 
m^t made within three months after the date of the erder.’ 
This time may be extended by the Court under section 18 (2) 
of the Act referred to previously (e). 

It may be mentioned that when application is made to set 
aside an award, section 28 (8) of the Act provides that the Court 
may order any money made payable by the award to be brought 
into Coi^ or otherwise secured pending the determination of the 
application. 

There are four grounds tor remitting an award (/) : 

(a) where the award is bad on the face of it (g) ; 

(b) where there has bemi misconduct on the part of the 
arbitrator : 


(c) where there has been an admitted mistake and the arbi- 
trator him s elf asiks that the matter may be remitted, and 

(d) where additional evidence has beai discovered after the 
making of the award. 

Where the whole of the award is remitted for reconsideration, 
it becomes altogether void and the original powers of the 
arbitrator, who was functus officio, are revived. TTia seeoad 
award will now be a new award. The remission may be to the 
same or a different arbitrator, e.g., where there is a suggestion 
of bias (h). But where the refetence back is only for amend- 
ment of such i>arts as are bad, the arbitrator’s powers are 
reinved only tot the defective parts and he cannot alter the 
rest (t). 


Enforoement of avard.— Section 26 of the Act provides that an 
tvward may by leave of the High Court be enforced in the same 
manner as a judgment or order to the same effect, and where 
such leave is given, judgment may be entered in terms of the 
award. The result of leave being grante;|l is that the award 


ifub-8. (2). 

(e) Ante, p. 806. 

(/) Per Cbitty, L-J., m lie Montgomery, Jonet and lAeheitthai (1898), 78 
L. T. 106. 

(q} Kiril Vtsehe^'i Case (sapra) should be referred to for a disousBum b; 
the Court of the principles to be applied where thwe is an error of law on the 
face of the award. 

(h) Re Tidsuell (1863), 88 Beav. 217. 

(t) Johnson v. Latham (1861), 20 Ii. J. Q. B. 288. 




810 


ABBrtSATZON 


becomes a final judgnaent for all purposes whatsoever, includ- 
ing, e.g., the grounding of a bankruptcy notice. Application by 
joriginating summons for leave to enforce the award may be 
made at any time and even though the time f<H: moving to set 
it aside has not elapsed (k). The award may be enforced by 
execution, which is the most usual method, by an action for 
specific performance or by attachment. 

It may be mentioned further that by section 20 of the Act 
a sum directed to be paid by an award carries interest as from 
the date of the award and at the same rate as a judgment debt, 
unless the award otherwise directs. But this section gives an 
arbitrator no powor such as is contained in s. 8 (1) of the Law 
Refcnm (Miscellaneous Provisions) Act, 1084, to award interest 
08 from the date upon which the debt or damages arose except 
by agreement of the parties (!)• 

SscTiON 6 . — Special Case 

So that justice may be done under an arbitration agreement, 
the Coinrt exercises its powers in relation thereto in the following 
ways — 

(i) By revocation of the arbitration agreement in whole or 

in part. 

(ii) By removal of arbitrator or umpire, thus creating a 

vacancy in the ofB.ce. 

(iii) By filling vacancies in the ofBce of arlntrator or umpire. 

(iv) By refusing, wholly or in part, to stay an action brought 

by a party in breach of tm arbitration agreement. 

(v) By setting aside the award or by rmnitting it, wholly 

or in part, to the arbitrator or umpire, for reconsidera^ 

tion. 

(vi) By ordering the arbitrator or umpire to state a ** Special 

Case ** for the Court’s decision. 

All exc^t (vi) have already been dealt with, and this ndw 
falls to be considered. 

Section 21 of the Act provides (m) that an arbitrator or 
umpire may, and shall if so directed by the High Court, state 
(i) any question of law arising in the course of the reference, 
or (ii) the award itself, or any part of it, in the form of a 
Spedtd Case for the decision of the Court. The section further 

(fc) B. S. 0. Order 43, r. 81 a. 

(2) Podar Trading Co. v. Tagher, [1949] 2 Z. B. 377 : [1949] L. J. B. 
1470, D. 0. 

(m) Sub-s. (!)• 



ABBITBATION 


811 


provides (n) that the foregoing shall apply to an interim award 
and to a questicm of law arising in the" course of a reference, ■» 
notwithstantog that proceedings under the reference are still 
pending. Finally the section provides (o) that the Court’s^ 
decision on a case stated shall be deemed a judgment of tiie 
Co^ within the meaning of section 27 of the Judicature (Ckm- ■* ' 
solidation) Act, 1926, which enables (p) the decision of the Court 
lo be taken to the Court of Ap;^al (q), but, as regards a case 
stated on a point of law arising in the course of the reference as 
distinct trom, one stated in the award itself, only with the 
consent of the Court or of the Court df Appeal. 

Comparison with Hi^ Court prooeduM.— Special case in 
arbitration may be compared with special case in proceedings 
in the High Court under B. S. C., Order 84, which is a TnnflA of 
obtiuning a judicial decision on a statement of facts subnoitted 
to the Court by the parties without the aid of pleadings. In 
the latter, however, it is the parties who concur in stating the 
case and the Court cannot order them to state it. In form and 
effect, however, the two classes of case are the same and the 
provisi<ms of rule 1 of Order 84 may be quoted as applicable to 
both classes. 

“Every such special case shall be divided into paragraphs 
numbered consecutively, and shall concisely state such facts and 
documents as may be necessary to enable ^ Conrt to decide the 
questions raised thereby. Upon the argument of such case the 
Conrt and the parties shall be at libei^ to refer to the whole 
contents of such docummits, and the Court shall be at liberty to 
draw from the facts and documents stated in any sndbi special 
rjt fit, any inference, whether of fact or law, which might have 
been drawn therefrom if proved at a triaL" 

•Right to statement of Special Case. — ^It is to he observed that 
the statute does not say that the arbitrator mttst state a case, 
it merely provides in effect that he may do so of his own accord 
or, if he is asked and refuses, application may be made to the 
Court for an ordm:. Cmisequently, it is nqt misconduct (m his 
part to refuse to state a case, but it may be misconduct if, <» 
refusing, he also declines to grant an adjournment so that the 

(») Snb-8. (2). 

(p) In’wM^not the case under the conesponaing provisions of the Act of 

And thence (with consent of the Court of Appeal or House of Lords) 
to the House of Lords. 
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party may have an opportunity of applying to the Court (r) 
or if he agrees only t& state a case upon improper conditions, 
e.g., demand of an exorbitant sum for expenses (s). 

* It is also to be observed that the right to statement of a 
Spetqjtl Case is not one of the implied provisions of a submission 
» but is conferred expressly by the statute and cannot be con- 
tracted out of (t). 

After award. — ^Finally, it may be pointed out that once the 
arbitrator has made his award, he is functus officio (u) and cannot 
state a special case (a). In such event the Court must be asked 
to revoke the award or to remit it for reconsideration under s. 22 
of the Act (b). 

Section 7. — Costs 

By s. 18 (1) of the Act (c) the costs of the reference and 
award (including the arbitrator’s own reasonable fee) are in the 
discretion of the arbitrator (d). But the right of the parties 
to contract out of this paragraph is limited by s. 18 (8) of the 
Act, which provides that any provision in an arbitration agree- 
ment to the effect that the parties or any party shall pay their 
or his own costs or any part thereof in any event shall be void, 
unless such provision has been entered into after the dispute 
has arisen, e.g., such a provision is void if embodied in an 
arbitration clause in a contract. Directions as to costs should 
be given in the sward and, if omitted, section 18 (4) provides 
that any party may within fourteen days of the publication of 
the award (or such further time as the Court may order) apply 
for such directions and the arbitrator must, after hearing any 
party who may desire to be heard, amend his award by adding 
such directions. 

The arbitrator may insist upon payment of his fee before 
delivering his award. He has the right to fix the fees he con- 
tiders proper for his trouble. He has a lien for his costs on 

(r) Be Palmer <t Co. and Hosken d Co., [1898] 1 Q. B. 131; 67 L. J. 

(s) Re Enoch and ^aretzley, Bock d Co., [1910] 1 K. B. 327: 79 L. J. 
K. B. 363. 

(t) Be Reirihold and Hansloh (1896), 12 T. L. E. 422; Ozarmkow v. Roth, 
Schmidt d Co., [1922] 2 X. B. 478 ; 92 L. J. K. B. 81. 

(u) Except m the two respects given, ante, p. 807. 

(a) Re Palmer d Co. and Hosken d Go., supia 

(b) Ante, p. 808. 

(c) Ante, p. 787. 

(d) The arbitrator must exercise his discretion m the same manner as a 
Judge, and must have reasonable grounds for depriving a successful party of 
costs (see Rosen d Co. v. Dotoley d Selby, [1943] 2 All E. E, 172), 
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the award and submission and may retain them until paid (s), 
but he has no lien upon documents put ih evidence (/). Where 
the party who takes up the award and pays the costs is not the 
party ultimately liable to pay, he can recover from the other^ 
the amount the award directs as payable (g). But s. 19 the 
Act provides that if the party asking for delivery considers the ^ 
fee demanded to be excessive, he may apply to the Court for 
an order for delivery of the award subject to payment into Court 
of the fee demanded by the arbitrator, and that the fee be taxed 
by a taxing officer of the Court* After taxation, the amount at 
which the fee is taxed is paid out to the arbitrator and the 
balance (if any) is returned to the applicant. On such taxation, 
the arbitrator is entitled to be heard. The foregoing provision 
will not apply if the fee, as is frequently the case, has been pre- 
viously fixed by agreement with the parties. And in any event 
where the parties have chosen their own arbitrator, they must 
pay the rate usually charged for by professional men of 
experience and standing unless, of course, the charges are shown 
to be extortionate (h). 

By s. 18 (5) of the Act it is provided that a solicitor shall 
have the same right to a charge for his costs upon the property 
recovered or preserved in the arbitration as he has in the case 
of an action in the Courts under s. 69 of the Solicitors Act, 1982. 


Section 8. — Statutes of lAmitation in relation to Arbitration 


Section 16 of the Act of 1984 contained some important pro- 
visions affecting the application of the statutes of limitation to 
proceedings by arbitration. These have for the most part been 
repealed, but re-enacted by s. 27 of the Limitation Act, 1989. 

Since the statutes of limitation, generally speaking, operate 
by barring action on the claim, not by annihilation of the daim 
itself, and since arbitration is not an action, it was matter for 
ai^gument whether a party to an arbitration could plead Ae 
statutes in question by way of defence. In spite of a decision 
that he could do so (i) a doubt remained. The matter has now 
been set at rest by the Act of 1989 which provides (k) that ** This 


(e) Re Coombs (1860), 4 Ex. 839. 

if) Ponsford v. Stoame (1861), J. & H. m3. 

(g) Hicks V Richardson (1797) 1 B. & P. 93. ^ t -p (UQ 

(k) Llandrindod Wells Water Co. v. Hawksley (1904),^ J. P. 24^ 

(!) Re •istlcy and Tyldesley Coal Co. (1899), 68 L. J. Q. 
been a House of Lords decision, the statutory provision referred to would have 

of s. 27, re-enacting, m effect, sub-s. (1) of s. 16 of the Act 

of 193i. 
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Act and any other enactment relating to the limitation of actions 
shall apply to arbitrations as they apply to actions in the High 
Court 

^ Where (Z) a contract contains a provision that no action shall 
be brought upon it until the amount of liability has been settled 
by arbitration, it was decided (m) that time did not begin to 
run under the statute of limitations until the arbitrator had made 
his award. The Act of 1939 provides (n) that in such a case 
the cause of action shall be deemed to have accrued at the time 
when it would have accrued but for the provision in the contract 
referred to. The result is that if the claim is (the contract not 
being under seal) more than six years old, the defence can plead 
the statutes of limitation notwi^standing any provision in the 
contract that no cause of action is to accrue until the amount 
payable under the claim has been ascertained by arbitration. 

Sometimes a contract containing an arbitration clause 
provides that, unless a party claiming under the contract 
institutes arbitration proceedings within a certain time, his 
claim shall be barred. The contention was put forward in a 
certain case that such a provision was against public policy, but 
the contention was not upheld (o). The Act (p) provides that 
where such a provision would work hardship the Court may, on 
such terms as justice may require, extend the time for instituting 
the arbitration proceedings for such period as the Court may 
think proper. 

Finally, the Act of 1939 (g) provides that where after the 
commencement of an arbitration the Court revokes the submis- 
sion or, after an award is made, orders that it be set aside, the 
Court may further order that the period between “ the commence- 
ment of the arbitration ” and the date of the order of revocation 
or setting aside shall be excluded from the computation of the 
time prescribed by the statutes of limitation for the commence- 
ment of proceedings in respect of the dispute involved. In other 
words, the Court may order that the effective date for the 
purposes of the statute of limitations shall be the commencement 
of the arbitration proceedings. For this purpose the Act of 1939 

(l) As m Scott V. Avery (1856), 6 H. L. C. 811; 25 L. J. Ex. 308 : see 
ante, p. 782. 

(m) Board of Trade v. Cayzert Irvine d Co., [19271 A. C. 610; 96 L. J. 
K. B. 872. 

(n) Snb-B. (2) of s. 27, re-enacting, in effect, snb-s. (1) of s. 16 of the Act 
of 1934. 

(o) Atlanttc 8hipp%ng and Tiadtng Co. v. Louis Dreyfus d Co [19221 
2 A. 0. 250 ; 91 Xi. J . E. B. 518. 

(p) S. 27. 

(g) Sub-s. (6) of s. 27, le-enacling sub-"?. (7) of s. 16 of the Act of 1934. 
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<r) Sub-s. <3| of 8. 87, 
(«) Sttb-8. ( 4 ) of 8. 87, 





INDEX 

A. 

Abaiismbkt oi nuisance, 336 

Abroai», torts committed, 279 

Accbimancb ot goods, 639, 667 

oi offer. See Gontbacts, simple. 

Occident, inevitable, 271 
insurance, 573 
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made in consideration of marriage, 55 
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See also Contracts ; UNXiAWFtiL Agreements. 

Am, right to acoess of, 358 

Aubns, contracts of , 144 

with, effect of war on, 145-146 
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Animals, liability in respect of, 892 

of dangerous animals, 393 
of owner for trespass of, 898 
where scienter can be proved, 394 
straying on highways, 897 

Apothecaries, 153 
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Abbitbation Act, 1950.. .778 et seq. 

agr^ment, enforcement of, 790 
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award under, 804 

enforcement of, B09 
form of, 805 

. interim award, 806 

setting aside award. 807 
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conduct of, 801 

powers of the Court in references to arbitration — 
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under order of the Court, 781 
under statutory povrers, 780 
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justification for, 811 

Assault and battery, 805 
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AsstoyMFNT of contract, 192 

of liabilities, 192 • 

of moneylenders’ debts, 200 
of rights, 198 

equitable assignments, 197 

under Law of Property Act, 1928...196 

absolute and not by way of charge only, 3*96 

in writing, 196 

notice in writing, 197 

of a debt or legal chose in action, 196 

subject to equities, 197 

Assumpsit, action of, 9, 17, 18, 19 

AssraASOR Companies Act, 1946...668 

Auction sales, 676 

Auctioneers, 489 

Avrragr, general and particular, 566, 667 


B. 


BaxXiUBNts, definition and classification of, 588 

delivery of possession of goods, what constitutes, 588 

by attornment, 583 

duties of bailee, 684 

duty of bailee, 866 

for valuable consideration, 588 

gratuitous, 687 

how created, 688 

“ special property ” of bailee, 584 

Bank notes, 723 

Bankbbs, protection of, on payment of cheques, 771 
relationship to customers, 767 

Bankruptcy, discharge in, 276 

proceedings, malicious institution of, 418 

Bare licence, 819 

Barristers, rights and liabilities of, 150 

Battery, See Assauit. 


Benefits, under National Insurance Act, 638 
injury, 688 
disablement, 680 
death, 540 

Betting and Loans (Infants) Act, 1898... 188 


Bills of exchange, acceptance, 787 

and payment for honour, 
accommodation party, 746 
bills in a set, 766 


764 
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Bells of exchange, capacity and authority of partioH, 741 
^ case of n&d, 741 

computation of time, 735 
• conflict of laws, 766 

consideration, 744 
# date, rules as to, 735 

• definitions, 726 

delivery, 739 
discharge of bill, 762 
dishonour by non-acceptance, 752 
by non-payment, 756 
notice of, 755 
duties of holder, 759 
forged signatures, 741 
form and interpretation, 726 
forms of, 726 

rules as to, 730 
holder for value, 746 

in due course, 747 
inchoate instruments, 739 
indorsement, 748 
liabilities of parties, 759 
lost instruments, 765 
measure of damages, 761 
negotiation, 748 

duration of negotiability, 750 
of overdue and dishonoured bills, 750 
to party already liable, 75 L 
noting and protesting, 758 
presentment for acceplance, 751 
payment, 753 

presumptions of value and good faith, 747 
procuration signatures, 742 
rights and powers of holder, 751 
signature, 741-744 
signatures by agents, 743 
special stipulations by drawer or indorser, 736 
• transferor by delivery, 762 

Bills of lading. See AFFSEiGHTiifENT. 

Bills of Sale Acts, 704 

application of Acts, 704 
cousidezation for bill ol sale, 710 
defeasances and conditions, 712 
definition of bill of sale, 705 

personal chattels, 704 
form of security bill, 716 
inventT>ry, 719 
registration, 710 
requisites of form, 715 
seizure of chattels, 719 

Bona fide holder for value, 724 

Bonds, 70 

Bottohbv contracts, €34 
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I^RKACH of contract. Common Xtaw remedicB for, 2S4 

discharge of rights of action treated by, 226 
by accord and satisfaction, 226 
by release, 226 

by Statutes of Limitation, 226 ^ 

distinmiished from tort, 246 
equitable remedies for, 244 • 

inducing breach of contract, 398 ^ 

See also Damages; Injunction; SpBoiFia Pebpobmanob. 

British Transport Commission, 695 

oxeourivcR, delegation of functions to, 596 

BKOKnas, 488 

Brninis of proof, in actions of contract, 28 


C. 


Cabs, hiring of, 303, 304 

Capaciii' to contract, 128 et seq. 

CARRXAnB of Goods by Sea Act, 1924...630 

CABRxrBS Act, 18d0...602, 604 
of goods, 595 

See also Common Cabbiees; Bailwats. 
Case, action of, 8, 18 
Casual delegation, 299 
Cattt.i:, liability in respect of, 392 
(*Avn\T emptor, rule of, 647 
Cbampkelty, 415 

Chanitby, origin of the Court of, 4 

I’HABTBRPABTIES. See ABOTtBIGHTMENT. 

I'anquBS, crossed cheques, 769 

duty of bankers as to, 771 

dehnitioD of, 766 
presentment for payment, 769 
protection of bankers, 771 • 

relation of banker and customer, 767 

Chikhren, contributory negligence of, 877 

liability of occupiers of premises to, 387 
parents for contracts of, 132 
See also Infants. 

4 'hosbs in action, assignment of, 193 
CM.F. contracts, 666 
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Omil employment, reinstatement in, 612 

« 

'Olxfbs, contracts on behalf of, 147 

C^LUSiONS at sea, contributory negligence in, 377 

^ CoMBiNA&ONS to injure, 400 

Common carriers, action against, 601 
definition of, 596 
duration of liability, 600 
liabilities at common law, 597 
limitation of liability by statute, 602 

special contract, 604 

stipulations, 599 

obligations of, 597 
See also Bazz.wats. 

Common employment, defence of, 526 
abolition of, 527 

Common Law, Courts of, 1, 2 
history of, 1 
meaning of, 5 

CoMFSNSATiON under Lord Campbell's Act, 287 

the Employers* Liability Act, 1880... 581 ^ 
the Workmen's Compensation Acts, 531, 532 

Composition between a debtor and his creditors, 215 

Conditions concurrent, 205 

in charterparties, 616 
in contracts for sale of goods, 643 
precedent, 205 
promissory, 225 

distinguished from representations, 102 
warranties, 225 

^ subsequent, 189 

Consideration. See Conteaots. 

CoNSTanonoN of documents, 90 

for the Court, 92 
intention of parties, 93 
must be favourable, 96 
liberal, 96 
reasonable, 95 

Gontbaot and tort, division of personal actions into, 8 

CoNTRAOTOB, liability for acts of, 300 

CoNTBACTS, acceptance, 34 

communication ol, 35 
must be complete and unqualified , 37 
affected by mistake, 118 
assignment of, 192 
basis of the law of, 6 
burden of proof in, 23 





0oKiH4( id, b> corrt'ibi^ndence. 40 

cias^itu^tion of, 20 ^ 

Common Law actions of, 17 
conaidoration. 21, 41 
adequacy, 46 

by whom it must be famished, 42 
distinct from moial obligation, 44 
executed or executory, 4S 
failure of, 51 
in contracts of record, 84 
in specialty contracts, 72 
inadequacy, 47 
legal value, 46 
mubl move from promisee, 42 
past consideration, 46 
promise to third party, 49 
reality of, 47 
waiver of legal right, 60 
counter-offer, 36 
different classes of, 20 
essentials of, 20 
executed and execntoiy, 20 
express, 20 

for which deed required, 74 
formation of, 26 
implied, 20, 67 
interred, 74 
joint, 25, 26 
legal requirements, 2U 
nature of, 17 

offer, 27 . . ao 

communication of, 29 

by conditions on tickets, etc. 
revocation and lapse of, 82, 83 
ivhat constitutes, 27 
of record, 20, 82 ^ 

characteristics of, 85 
operation and effect of, 99 
parties to agreement, 24 

quasi-contracts, ’ 

reference to formal contract, 89 
simple, 24 

formation of, 26 
sraecialty, 20, 68 

charactenstics of, 71 
survival of cause of aetbn, 238 
, unenforceable, 23 

ootueiuus aa laem, of 

joint or setreral liability, M 
postal communications, 86 

what are, 22-23 , _ ihft 

valid abroad but void by Bnglirfi law, 186 
void and voidable, 22 u!-,aTm 

See aUo Misekebb8™?atio» and 

when a contract must be by deed, . -o 

writing, when Bbsaoh on Contraot; Dib- 

and WAOHBiNe Oohtkaots; 
•S® » ^85 Adbi™™. 


,80 


OoNTBiBtmoN. between tortfeasors, 364 
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CoNTBiBXTTOBY negligence, 371 

Ac4 of 1946...378 

« in collisions between ships, 377 

of children, 377 

• 

CoNVEiBsioN. See Dbxtnub and Conversion. 

• f OKVBYANOES, fraudulent, 72 

CoNViOTS, 114, 260 

Co-OWNEBS of chattels, 327 
of land, 317 

CoBPOBATioNS, capacity to contract, 146 
diaracteristics of, 147 
contracts of, 146 
different kinds of, 146 
liability in tort, 260-261 
^ right to sue in tort, 260 
what constitutes, 147 

COBBESPONDBNOB, contracts by, 40 

CoiTNTEROIiAIM, 220 

CouNTEB-OFEEB, in contract, 36 

County Court, powers of, 15 

Covenant, action of, 8, IS 

Credit, fraudulent representations as to, 420 

Crown Proceedings Act, 1947... 261-268 

to sue and be sued in tort, right of, 261 


. D- 

Damages for breach of contract, 235 

general and special, 237 

rules for assessment of, 285 
liquidated, 242 
remoteness of, 288 

for tort, 282 

remoteness of, 284 
vindictive damages, 284 

Damnum absque injuria ^ liU 354 

Dangerous animals, 392 

things, liability in respect of, 389 
duties to third persons, 390 

Debt, action of, 8, 18, 234 

Deceased persons, liability for causing death, 287 

survival of rights of action of, in contract, 233 

in tort, 280 



INDEX 


I>»CBxr, ai‘tioa of, 18, 107, 420 

r>RRD. conti'acts for which required, 74 
dtOivery a& escrow, 69 

execution of, 68 ^ 

^i^nature of, 69 

i>BKAM\nOK, 125 ^ 

damage is presumed, 438 ^ 

defences, apology, 448 

fair comment, 487 
justification, 436 
privilege, 4^ 

abralute, 438 
malice, 447 
qualified, 440 

evidence in mitigation of damages, 448 
innuendo, 481 

special damage, when necessary, 449 
what the plaintiff must prove, 425 

of and concerning the plaintifi, 42£ 
of defamatory matter, 430 
publication, 426 

nRFBKCB in answer to Statement of Claim, 18 
of person, 272 
of property, 272 
to Counterclaim, 13 

DnpEKCBs in tort, 267 ct seq. 

Defined and known channel, stream flowing in, 861 

DBii CEBDEEE agent, 489 

ni.LiVFXtY of bill of exchange, 789 
of goods sold, 66 e 

DKMrRBAOB, 618 

Dentists, 154 

Detintb, action of, 8 

and conversion, 324 

conversion, 826 

by agent, 328 
damages for, 882 
defences to an action for, 881 
detinue, 824 
jus tertii, 381 

who may maintain an action, 829 

Dxsgbabgb of bill of exchange, 762 

of contract by agreement, 203 
by breach, 221 

by impossibility created by promisor, 221 
of performance, 207 
by non-performance, 223-226 
by operation of law, 207 
by payment, 213 
See also Payment. 



INDEX 


DiscaxASGE of contract by performance, 213 

by repudiation by the promisor, 221 
^ by subsequent agreement, 226 

under term of original contract, 201 
** of rights of action, 226-229 

See also Bbeaoh of Cosh^aot. 

♦ 

* i>iSHONOUE of bills of exchange, 752, 755 

Dibpabagbicsnt of goods, 449 

Distbbss damage-feasant, 319 
excessive, 333 
illegal, 888 
irregular, 384 

Dootobs. See Mbdioal PBAOTmoKBBs. 

DoomcBNTs, construction of, 90 

principal rules governing, 92 

Dbxvbbs and v^ides, hire of, 302 

Dbunebn persons, contracts of, 143 

Dubbss, 115 

contract voidable, 115 


E. 

Easbmbists and natural rights, acquisition of, 350 

interference with, 350 
rights in respect of water, 851 
And see water. 
rights of support, 855 
And see Support. 
rights of way, 358 

« righte to air, 357 

rights to light, 857 


Ejbotscbnt, action of, 7 

Emplotebs* Liability Act, 1880.. .526, 531 

amount of compensation, 531 

conditions for maintenance of action, 531 * 

effect of the Act, 581 

repeal of, 527, 532 

when applicable, 531 

• 

Entioikg away servants, 406 
wives, 405 

Equitable fraud, 111 

unconscionable bargains, 112 
loans, 112 

undue influence, 114 


Estoppel, 71 

by record, 87, 89 
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Excnssivc distress, 3S3 

Exchlquer bills, 723 

ExixrxiiD and executory consideration, 48 
contracts, 20 

Esdcutxvk acts, in tort, 269 
Express contracts, 20 


P. 


Factors, 488 

Act, 1889...660 

Fair comment, 437 

FAiiSR imprisonment, 809 

defences to action for, 311 

Fatal Accidents Acts (Lord Campbell's and others) , 287 
assessment of damages, 289 

Fkluxy, agreement to compound, 166 

FxDrciABY relationships, 108, 114 

Fxrk insurance, 570 

assignment of policy, 571 

right of purchaser of property to benefit of policy, 571 
liability in respect of, 889 

FoRiuax judgments, 89 

relations, contracts prejudicing, 165 

Fraud, 107 , 420 

effect of Statutes of Limitation, 281 
equitable, 111 

unconscionable bargains, 112 
loans, 112 

undue infinence, 114 
remedies for, 108 

Frauds, Statute of. See Statute of Frauds. 

' upon creditors, 73 

Fracdulext conveyances, 72 
preferences, 73 

representations as to another person's credit, 420 


Fbeiubi, 623 

advance. 624 
dead, 618 

lien of shipowner, 624 
pro rata, 624 

Fiircius industriales and mturalea, 58 
FP.CSTRAT10X of contract, 209, 211 
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INDEX 


G. 

• 

* Gaming and \vagering contracts. 178 
^ at common law, 179 

* deposits with stakeholders, 183 

lotteries, 184 

• new promise to pay money lost upon, 185 

^ Stock Exchange transactions, 182 

the Betting Act, 1853... 181 
the Gaming Act, 1845... 179, 184 

1892... 180, 181 

debts, bonds and securities therefor, 184 
new contracts in respect of, 185 
the Gaming Act, 1710.. .184 

1836.. .184 

1845.. .183 

1892.. .185 

Gbnbbal and particular average, 566, 567 

Gbatuiti, disablement, 589 

Guabantbb, 544 

contracts of, 54 
discharge of surety, 549 
distinguished from indemnity, 544 
rescission of contract, 548 
revocation of continuing, 661 
rights of surety, 547 

as against co-sureties, 547 
creditor, 547 
principal, 547 
what constitutes, 544 : 


H. 


Hsghwav, animals Btra 3 nng on, 397 
authorities, 258 

misfeasance and nonfeasance as to, 258 
nuisances, 337 

Hibb and credit sale, distinction between, 679 
Purchase Act, 1988... 684 

agreements within the Act, 685 
appropriation of payments, 690 
essentials of the agreement, 686 
exchange of information, 690 
implied tefms of agreement, 688 
ineffective provisions, 687 
right ot hirer to determine the agreement, 691 
of owner to determine the agreement , 692 

to recover possession of the goods, 693 
rights of the landlord, 695 

Hnua-purchase agreements, 680 

effects of distress and bankruptcy, 682 
types of, 680 
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HiRXNit agreements, definition, ot, 677 

iwsflession under, 678 ,, 

rights of OTOer and hirer, 679 
subject-matter of, 677 

Holder in due course, 724, 747 
for value, 746 

HoIxDIKg out of person as agent, 476 

Husband and wife, interference with relationship of, 406 
cannot sue wife in tort, 260 
liability of, for wdfe’s contracts, 187 , 490 
torts, 293 


I. 

iDENrm', mistake as to, 120 

Idiots. See lNs\xr. Iversons. 

iLiiBO.VL agreements, at common law, 160 
by statute, 160 
associations, 147 
distress, 833 

Implied contracts. 20, 74 

accounts slated, 77 
money due under a statute, 81 

paid for d^endant at his request, 77 
received to the use of the plaintif , 78 

iMPitstsimim' ol performance, 207 

iNDiiMM’iY. contracts of, 544 

distinguished from guarantee, 344 
Sec also Guarantbe. 
of agem, 166 

iNDr^PLNDr.XT contractors, liability for torts of, 800 

iNDoxtsi MUST of bill of exchange, 748 
of writ of summons, 12 

breach of contract, 808 

Indus nil VL Injuries Fund, 641 

IsrvNirf, (ontraci" oi, 128 , 

equitable liability, 186 

recovery of money paid under void or voidable contract, 184 
to marry, 136 
valid, 128 

for necessaries, 128 
void, 132 

void under Infants Belief Act, 1874... 132 
voidable, 133 
tors, liability for, 263 
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IiSTPBBBBD contracts, 74 

rInjunotion, restraining breach of contract, 245 
tort, 292 


IKJUBIA sine damno, 14 

Jkn, w£bt constitutes, 590 

iNNEBBSPsas Act, ld6d...598 
Act, 187S...594 
common law liability of, 590 
lien of, 590, 594 

as against whom, 590 
on what goods, 591 


IKNUBKDO, 481 

Insaxb persons, contracts of, 148 

Insubangb Commissioners, 542 
definition of. 562 
insurable interest, 557 
is a contract uberrima fidei, 553 
officer, 641 

subrogation and contribution, 559 
See also Aooidbnt Insttrakoe; Eisb Insueanob; Life Insubaecb; 
Mabinb Insttbanob; Motob Vehicles*, compulsory insurance of, 
and National Insubangb. 

Intjebfebbnob with contracts of service, 405 

domestic relationships, 405 
easements and natural rights, 350 
exercise of legal right, 898 
freedom of action, 898 

Invitees, liability of occupiers of property to, 886 

Ibbeoulab distress, 884 


J. 


Joint and several rights and liabilities, 24 
creditors, 206 
debtors, 206 
tortfeasors, 264 

contribution between, 265 

Judgments, 84 , 

foreign, 89 

of English Courts of Becord, 85 

JUDtOATUBB Act, 1878... 6 

procedure before, 9 

Judicial acts, In tort, 268 

proceedings, reports of, 489 

JuBiSDiOTioN of the Courts, agreements ousting, 164 
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Jrs ieriii, 881 

JrsTiCB, agreements interfering with, 166 

jfrfiTiFrGATiON for arrest, 811 

defamation, 485 

trespass to the person, 306, 808 


riAOHBS, 111 

Tam>, agreements for sale oi, 37 

TjKsnr^OBD and tenant, dnti^ towards persons on the premises as betwetm, 380 
liabilities of landlord to tenants, 888 

liAW of Property Act, 1925, s. 40...58 

li\w Beform ^Contributory Negligence) Act, 1946...878, 620, 580 
tPersonal Injuries) Act, 1948.. .627, 681 

LnwE and licence, 272 

IjumuTiRS, assignment of, 192 

l.iBi li, damages in, 488 

distinguished from slander, 426 
fft *€ aho Dkfam^tioj;. 


liirnscE, 58 

Lic'I'KSKES. liability of occupiers of property to, 386 
liii.x, 697 

general and particular, 698 
how lost, 700 
of agents, 467 
lit innkeej^r, 590 
of solicitor, 496, 497 

Lira insurance, 572 . . « a 

amount for which a policy may be enected, 678 
t assignment of policy, 576 . 

on whose life and for whom it may be effected, 672, 578 

DxnflT, right lo, 357 

*» 

Tjimitatioh ot actions. See Statutes of Limitation. 

Liquidated damages, 212 

liOBD Campbeirb Act, 287 
asse^binent of damage, 289 

Loitrbies, 184 

LcNA’ncs. See Insane Persons. 



INDEX 


Maxl contractor, 602 


M, 


Maintekanob, 415 

justification for, 416 


Maligb, %53, 447 

Malioioxts abuse of process, 413 
prosecution, 410 

absence of reasonable cause, 412 
damage must be proTed, 410 
malice, 413 

statements causing damage, 4 19 


Mabihb insurance, 559 

assignment of policy, 564* 

g eneral average, 566 
ability of insurer, 564 
measure of indemnity, 569 
partial losses, 566 
particular average, 567 
return of premium, 570 
salvage charges, 5^ 
the contract, 559 
the policy, 561 
the voyage, 563 
warranties, 562 


Habebt overt, 657, 658 

Marbiagb, agreement in consideration of, 55 
brokerage contracts, 167 
contracts affecting freedom and security of , 167 
of, by infants, 136 

Mabbibd women, bankruptcy proceedings against, 142 
contracts of, 137 

• before 1935...137 

ante-nuptial contracts, 141 
liabilities under, 141 
liability of husband for, 141 
rights under, 141 
at Common Law, 137 
restraint upon anticipation, 139 
Bestraint upon Anticipation Act, 1949... 143 
under Married Women’s Property Acts, 139 
* Matrimonial Causes Acts, 138 

with respect to separate property, 138 
• under Law Reform Act, 1935... 142 

restraint upon anticipation, 139 
torts, liability for, 264 

of husband for, 293 

when they can sue husbands in tort, 260 

Mabtbe and servant, classes of servants, 5X3 

contract of employment between, 512 
statutes and orders relating to. 512 
duration of contract, 514 



Mash It and servant, duties of master to servant, 619 
payment of wages, 619 *• 
to employ, 619 

duties of servant to master, 628 
* effects of termination of contract, 617 

employment, conditions of, 619 

insurable, 533 ^ 

remstatement in, 512 
registration of, 612 

formation of contract between, 612, 513 
liabilities for injuries caused to servant, 624 
at Common Law, 626 
defences, 6*26 

common employment, 626 
contributory negligence, 629 
polenti non ft injuria^ 628 
liability of master for servant’s torts, 298 
delegation of duty by servant, 296 
excess or ndstake in execution of duty, 296 
in course of emplc^ment, 294 
loan of servants, ^ 
negligence of servant, 296 
ratification, 800 
wilful wrong, 297 
termination of contract, 614 
diemissal by notice, 614 

without notice, 616 
servant leaving without notice, 517 


MEAsrsR of damages, 236 
Medical praciitioners, 153 
Mfetin’CS, reports of proceedings at, 441 

M&MORA2!DtiM in writing under section 4 of the Statute of Frauds, 52 

contents of, 69 

effect of non-compliance with, 67 
form of, 64 

when operation is excluded, 67 
under the Moneylenders Act, 1927... 167 
under section 4 of the Sale of Goods Act, 638, 689 


Mbrcantilr agents, 488 . . , 

delivery and transfer of goods by, 660 

Mfbchasdxse Marks Act, 1887, 'warranties under, 661 

Merchant Shipping Act, 1894... 628, 688 


Merger of contract, 71, 86 

Minerals, excavation of, 365 

MxSRis.I»BKSENT.\TION. 22, 103 

contract voidable, 102 

distinguished from breach of warranty or condition, 102 
° defence of Mistake, 116 

non-disclosure, 108 

must be made to induce plaintiff to act, 106 


58 
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Misbbpbbsbntation, must be of fact, 105 

must hew^e induced the plaintiff to act, 100 
remedies lor misrepresentation and fraud, 108 
what amounts to, 103 

• when it amounts to fraud, 107 


Mistasv, 116 

» absence of consensus ad idem, 117 

affecting formation of, 118 

as a defence to an action for specific performance, 183 
as to a term of the contract known to other party, 1*28 
as to identity of other party, 120 
as to nature of document, 121 
as to subject-matter, 118, 119 
contract void, 118 

distinguished from defence of misrepresentation, 116 
equitiAle relief in case of, 123 
money paid under, 124 

when not recoverable, 125 

of expression, 125 
rectification, 126 

hroEEi, due under a statute, 81 

had and received, action for, 80 
paid for the defendant at his request, 77 
paid under mistake, 124 

paid under an illegal or immoral agreement, 188 
received to the use of the plaintiff, 78 

Monbzlbkders, 155 

agreements relating to costs and charges, 159 

assignment of debts, 198 

certificate required by, 156 

contracts of, 157 

employment of agents, 166 

interest chargeable, 156, 157 

licence required by, 155 

note or memorandum in writing of contract, 157 
particulars of loan to be supplied, 156 

• within what time proceedings by a moneylender must b- 

commenced, 232 

Muxth, meaning of, 97 

Morality, agreements contrary to, 163 

Motor vehicles, compulsory insurance of, 676 • 


. N. 

Kafional Insurance Act, 1916. ..523, 552 

National In&urance (Industrial Injuries) Act, 19 16... 632-648, 552 
accident, for purposes of, 533 

out ol and in course of employment, 534 
Appeal Tribunal, 542 
benefits under, 638-541 
claims under, 541 
Grown and, 543 
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*» 


Naviona^ Insurance Ondnstrial Injuries) Act, lM6-oo«/ 
employment, insurable, under, 688 awo-oww. 
special questions under, 648 
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^ATUHAI. rights, interference with. See Easements and Natdbal Rights. 

Negotiable instruments, 722 

definition of, 726 ^ 

what are, 722 

See also Bills op Ezchangb; Cheques; Pbomis- 
soBY Notes. 


Negbssabibs, conlractb for, by infants, 128 

Nuolxgenob, 360 

contributory negligence, 871 
damages for which defendant is responsible, 870 
defences to action of, 371 
duties attached to ownership, etc., of property, 880 
in respect of animals, 892 

See also Animalb. 
dangeions things, 889 
fire, 891 

to other owners and occupiers, 880 
non-natural use of land, 847 
towards persons on the defendant’s premises, 380 
as between landlord and tenant, 880 
duty arising out of contract, 881 
to children, 887 
to invitees, 886 
to licensees, 885 
to tenants, 888 
to trespassers, 882 

duty of defendant to avoid injury to plaintiff, 861 
to take care, 361 

extent of, 861 
evidence of negligence, 867 
grounds upon wmch action is maintainable, 860 
must be the cause of the damage complained of, 870 
res ipsa loquitur^ 868 ^ 

what constitutes, 366 

what the plaintiff must prove in an action for negligence, 860 
where liability for, arises, 364 
defendant a bailee, 865 

manufacturer, 887 
public officer, 365 

'* equal rights in respecii of place or subj^t-matter, 864 

operations from which damage may arise, 864 
performance of duty, 865 « 

Ste also Emfloyebs* LiabhiXTY Act; Master and Sbbvant; 
Wobsmen's Compensation Ao^s. 


Negotiable instruments, payment by, as a discharge of contract, 216 
Nos -D isclosure in contracts uberrin/ia fidei, 103 
Notice of abbignment of chose in action, 197 
Noting and protesting of bill of exchange, 768 


Novation, 204 


KQb 





JLPiXJJBiJk 




NxnsANOB, 835 

abatement of, 336* 

* hi^liTAay nuisances, 337 
injury to property, 343 

• interference with enjoyment of property, 341 

liability for, as bet\\een landlord and tenant, 345 
• private nuisances, 340 

• public and private, compared, 335--336 

nuisances, 337 

who may sue and be sued, 344 


O. 

Obstruction of highways, 337 
OooupiBBS, liabilities of. See Neqliobkge. 

Ofreb. See Contracts, simple. 

Operation and effect of contracts, 99 

Owners and occupiers, liabilities of. Sec NEGLiriCNCE. 


P. 

Parent and child, interference with relationship of, 406 

Paisliamentaby proceedings, reports of, 440 

Part performance, 2*28 

Parties to an agreement. 24 

only, may be sued on it, 100 
may sue, 99 

• 

Partnership, assignment of share in partnership, 503 
consequences of dissolution, 510 
definition ol, 498 
dissolution of partnership, 509 
duties and liabilities ol partners to each other, 507 
formation of, 501 

intioduction of new partners, 508 i 

liability ol partners for debts and obligations, 505 
• in case ol incoming and outgoing partners, 500 

for pilots and misappropriation of property, 

to outsiders, 503 

limited, 502 

number of partners, 501 

settlement ol accounts on dissolution, 510 

Passengers’ luggage, 610 

Pabsino-off actions, 420 

Pawnbboeers, 702 
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rwMENT ot debt, 21S 

appropriation of payments, 217 ■» 
composition agreements, 216 
» mode and place of payment, 216 

payment by negotiable instrument, 216 
by third person, 216 
of smaller sum, 214 

Penates, 242 

distinguished from liquidated damages, 243 
rnssiON, disablement, 639 


TiiRPonafA^E of contract, 213 

partial, 223 


Pkrsokal representatives, actions by 
Pleadings, 10-13 


and against, of contract, 283 
of tort, 280 





Pledges of goods, 700 

Postal communications, 36 

PBRSEmrENT of bill of exchange for acceptance, 761 

for payment, 768 
of cheque, 769 
of promissory note, 776 

Pbicb maintenance agreements, 174 

Pbingipal, liability of, for torts of agents, 293-800 

PniNCiPAL and agent, 461 
agency of necessity, 478 
agent and servant distinguished, 451 
capacity to enter into contract of agency, 462 
commission of agent, 464 
contract for foreign principals, 483 
creation of agency, 461 
determination of agency. 485 

discharge from liability of principal or agent by election of third party to 
charge the other, 484 • 

'* discharge from liability of third party to principal by settlement with agent, 
484 

duties of agent to principal, 468 ^ 

not to allow ms interest and duty to conflict, 468 
delegate his duties, 468, 457 ^ 

divulge information obtained in course of employment, 462 
to act in accordance with ordinary course of business, 464 
with skill and care, 456 
to keep proper accounts, 456 
to obey instructions, 454 
to pay* over money received for principal, 466 
estoppel, *476 .... . . , • 

' exceptional rules as io rights and liabilities of principal and agent under the 
express terms of the contract, 480 
general and particular agents, ostensible authority of, 468 
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Fbinoipal and agent — eont. 

holding out, 176 • 

^ indenmity of agent, 466 

liabilities of principal to third parlies, 467 
^ when agent is acting with express authority, 167 

ostensible authority, 16b 

*Uhea authority of agent is knoun to be liiuiled, 471 
^ liability of principal for agents’ torts, ^ec 298-300 
lien of agent, 167 
mercantile agents, 188 
notice to agent, 178 
ratification, 473 

relationship between agent and tiiird parlies, 470 

principal and third parties, 467 
remuneration of agent, 462 
lights of agent against principal, 462 

princip^ against agent accepting bribe or secret t'onimission, Itil 
third parti(»s, 467 

to recover profit made by agent, 461 
warranty of authority, 479 
what may be done by means of an agent, 463 
where agent contracts by deed, 480 
personally, IbO 

is assumed to have contracted personally, 481 
is payee of bill of exchange, etc., 480 
where name of principal is undisclosed, 482 
See a^ao Augtionbbbs ; Buokebs; Factors: M\bbii3d Women; Par'inibs; 

SoLxerroRs. 

PRiviTJiGH absolute, 188 
malice, 417 
qualified, 410 

Profit a prendre, 58 

Promissory notes, liability of maker, 777 

presentment for payment, 776 

* provisions of Bills oi Bxchange Act not applicable to, 777 

Property Act, 1925, s. 40...58 

Public Authorities Protection Act , 277 
actions against, 277 

PcBUO nuisance. See Nuisancr. • 

PUBUO policy, agreements contrary to, 163 
PuBLiGATioN of defamatoi'y matter, 426 


Q. 


Quantum meruit, fil, 224 

Quasi contracts, 17, 74 

nature of, 17 
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'RMJiTfAY and ('anal TralBc Act, 1861...604-606 

^Railways, liabUities of, as carriers of goods, 607 

carriage by water, 609 
passengers’ luggage, 610 
special contracts, 608 
standard charges, CIO 

terms and conditionb, 608 

lUiiiWAYS Act, 1921...603, 604. 606, 607, 609, 610, 611 

KATiFiatTioiir of act of agent, 473 

Recogkibancks, 82 

Hegobd, coiitrads of, 20, 82 

(^aracteristicB of, 85 
(lourts of, 82 
debts of, 84 
estoppel by, 87, 89 

Hkctificatcon, 125 

Bb-entry and ejection, as remedy for trcBpa<^h, 318 
Bbgxstration of Business Karnes Act, 502 
Rktjbasb, 226, 275 

Rbmbdips for breach of contract. See Dauaobs ; Tkjunotion. 

tort. See Damages ; Fatal Accidents Acts ; Injunotion. 

Rbuotbnbss of damage in contract, 288 
in tort, 284 


Replevin, 322 

action of, 8 


Reply, 13 

Bbpobts, of mdidal proceedings, 440 

Farliamentary proceedings, 440 

Repudiation of contract, 221 

Res ipsa loquitur^ 368 
judicata, 87-90 

Rervle by unpaid vendor of goods. 671 

Rescission of contract, 110 

when impossible, 110 

Restraint of trade, combinations of employers, 178 

workmen, 176 

* consideration, 171 

contracts in, 168 
exceptions, 168 
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# 

Bbstbaint of trade, modern rules as to, 168 

in case of employeo, 17 J 

r vendor of business, 171 

severability of covenants, 172 

^ price maintenance agreements, 174 * 

reasonable is permissible, 168 
• the Trade Union Acts, 175 

Bbstbaimt on anticipation alTeetiiig contracts of married women before 1V135...18^> 
^ after 1935... 143 

Act, 1919...143 

Betaking of goods, 324 
Bevival of right of action, 232 

Bights of action, discharge of, by accord and satisfaction, 226 

by Statutes of Limitation, 226 
"See also Stvtutrs op Limitation. 
survival of, 233 

Bights of v;a>. See Way, rights of. 

Bifaexan proprietor, rights of, 35J 
ByIiANDS V. Flbtoheb, the rule in, 345 et seq. 


S. 


Saxe of goods, 636 

acceptance, 639, 607 
action for price, 672 
actions for breach of coiitiact, 672 
agreement to sell, 637 
auction sales, 675, 676 
bankruptcy, effect of, 662 
breach of warranty, rcuied\ for, 674 
buyer’s liability for not talang deliver} , 667 
buyer’s right to examine. 666 
• capacity of parties, 638 

caveat "etnptor, rule of, 647 
conditions and warranties, 643, 652 
contract of sale, definition of, ^7 
* damages, measure of, 673 

dednition of goods, 636 
delivery to a carrier, 665 
description, sale b}, 616. 649 
effects of the contract, 652 
exclusion of conditions and warranties. 652 
execution, writ ol, effect of, 662 
foinialities «f contract. 038 
future goods, 641 
insialment deliveiics. 601 
lieu ot unpaid bcller, 668 
market oveit, sales in, 657 
mercantile agent*, sale h}, 6(K), 661 
mercliantable quality, meaning of, 650 
perfoimance of the contract, 662 
perished goods. 612. 613 
price, 643 

quality of goods, 650 
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Ball of goods, rejected goods, 667 

re-sale, 671 ^ 

right of disposal, reservation of, 666 
risk, passing of, 666 

► of goods in transit, 666 

sample, sale by, 661 
specified goods, 641, 642 
specific performance, 678 
stolen goods, revesting of property in, 669 
stoppage in transit, 669 
snb-sale or pledge by buyer, 671 
subject-matter of contract, 641 
time, stipulations as to, 645 
title, implied undertakings as to, 646 
transfer of property, 65M66 
title, 6o6 

by mercantile agents within the Factors Act, 
1889...660 

by person in possession of goods or documents 
of title, 660 

, by sale in market overt, 657 

unascertained goods, 641, 655 
unpaid seller's rights against the goods, 668 
warranties and conditions, 643 
writing, when is re(}uired, 688 
wrong quantity, delivery of, 663 

Sale of land, agreement for, 67 

Sample, sale by, 651 

SciENrsB, doctrine of, 392 

Slduction, 407 

actual or constructive service, 407 
damages in action for, 409 
defences to action for, 409 
loss of services, 408 

Self-Defence, 308 



Servants, classes of, 618 

enticing away, 406 
loan of, 302 


Blt-off, 220 

SLVERABiLirY of partly unlawful agreements, 187 
Seu^owneb, liability of as carrier, 626 
Simple contracts. Sec Gokteaots, simple. 


Slander, actionable per sc, 433 

distinguished from libel, 425 
* And see also Defamation. 

of title, 448 

special damage, when necessary, 


433 
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SoucrroBS, 161, 498 

agreements by, to remuneration, 153 
^ creation of lelationship between solicitor and client, *193, 491 

^ determination of relationship, 494 

duties and obligations of, 496 
lien of, 496-498 
9 remuneration of, 161-163 

' 9 rights and powers of, 161 

SPBOiAmY contracts, 90 

characteristics of, 68 

Spscifig pertouuance, 244 

mistake as a defence to action of, 123 

STAEiiuonDUBS, deposits with, 183, 189 

Stateujbnt of claim, 12 

STAT£.Miixis causing damage, 449 

STATin'K of Frauds, agreements in consideration of marriage, 55 

not to be performed within year. 65 
contract for sale, etc., of land, 57 
effect ot non-compliance with, 67 
memorandum under, contents oi. 69 
form of, 64 
signature oi , 62 

when it nia} be contained in 
than one duciiiuent, 65 
promise to answer for debt, etc,, oi another, 64 
promises by esecutors, etc., 54 
section 4 of, 63 

w'hen its operation is excluded, 67 

Statxttbs oi Limitation, 276 

arrears of rent, 228 
in actions of contract, 227 
' of tort, 276 

in simple contract debts, 227 
in specialty debts, 228 

' moneylenders' debts, 232 

Public Authorities Protection Act, 1893... 277 
revival of right, 227 
torts, 276 

Statutory authority, as defence in tort, 269 
duties, 256 

Stock Exchange transactions, 182 

Stoppage in transit. 669 

Subrogation oi insurer, 559 

Summons, Writ of, 12 

Originating, 12 

Sunday, contracts made on, 161 


more 


i 
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SuppoET, rights of, 855 

in lespect of buildings, 356 
land, ^5 

SuEEiYSHiP. See Gxjaeas^tsb, 

StJEMVAL of caubO of action in contatict, 238 
in tort, 280 


T. 

Tender, 218 

of payment, 219 
of performance, 218 

Third persons, duties to, in respect of dangerous things, 390 
liability for acts of, in tort, 287, 29& 

See also Master and Servaiwj; Peihoipal and Aqknt. 

Tickets, offers contained in, 30 

Time, calculation of, 97 

in construction of documents, 97 
when of esbence of contract, 98 

Tm E, slander of, 448 

Tur.rs, accident, 271 

accord and satisfaction, 275 
acts 01 * State, 267 
aliens, 2C0 
basis of the law of, 6 
committed abroad, 279 
damages, 282 

remoteness of, 284 
damnum sine injuria, 14, 251, 854 
d( fence ol person or properly, 272 
iiischarge m bankruptcy, 275 
distinguished from breach of contract, 246 
executive acts, 269 

failure to perform statutory duties, 255 
Fatal Accidents Act, 287 
general exceptions to liability and defences, 267 
hire of vehicles and drivers, 302 

• husband and ^^ife, 298 
'ndependent contractors, 800 
infants, 263 
injunction'*, 292 

tortioasors, contribution between, 265 
I'idieial and executive acts, 268, 269 
lea^t* and licence, 272 
’.ainLtt lor torts of others, 292 
fi^t, 258 

maN*pr and servant, principal and agent, 293 
mhftasauce, 2;')9 
rzoif/Mivanet , 258 

• paren al. etc., authority, 274 
re’ea^e, 275 

reined. e** for torts, 282 
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Torts, rules governing liability in tort, 260 
servants lent, 302 
special damage, 254 
statutes of limitation, 276 
statutory authority, 269 
survival of right of action, 280 
tftt founded on contract, 246 
torts which are crimes, 248 
who may sue and be sued, *360 


Towaob, 668 

TitADB competition, 400 , * . . 

disputes, acts done in contemplation of furtherance of. 
marks, 422 

restraint of- Sec Restrunt op Trade. 
unions, 176, 261 

cannot be sued in ton , 261 

Transport Act, 1947... 596 et /teq. 

Transport Tribunal, 595 

Trespass, action of, 8 
to goods, 321 

defeuccb to an action tor, 322 
to land, 312 

defences to an action for, 319 
remedies distress damage-feasant, 319 
otherwise than by action, 318 
re-entry and ejection, 318 
who may maintain an action for, 316 
to the person, 805 

defences to an action for, 307 
See also R.UiSB Imprisonment. 

Trespassers ah initto, 315, 322 

.p liability of occupierb of property to, 382 

Trover (or Conversion), action of, 9, 326 

Tbtjok Acts. 1831, 1840, 1887, 1896...520--522 


U. 


Uberrimjb fidei dbntiacta, 103 

Unoonsgionable bargains, 1 l 12 
loans, 112 

Undtte influence, 114 

transactions voidable for, 114 

Unenforceable com i act b, 2*2 

Uninoobporatbd associations, contracts on behalf of, 149 
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Us<L\WFUL agreemeatb, 100 

agreements illegal at Common Ijaw, 160 
by statnle, 160 

valid abroad but void by Euglish laU , 186 

but in furlberance* of illegal iransactiou, 186 
\oid at Common Law, 168 

as affecting freedom of marriage, 167 
as contrary to morality. 168 

public policy, 168 
as in restraint of trade, 168 
Sice also Rbstbaint op Teadf. 
as interfering with justice, 166 
ns ousting the jurisdiction of the Courts, 164 
as prejudicial to good government, 165 
as prejudicing foreign relations, 165 
as tainted by illegality or immorality, 176 
void by statute, i78 

gaming and wagering contracts, 178, 184 
See also G-aming Aim WAGEftiNO Cottbaots. 
consequences of unlawfulness, 185 
money paid under an illegal or immoral agreement, 388 
severability of, 187 

Unsounp minds, per**onb ot. Sve Ixsanb Prt.sons. 


V. 

VpjBaciiRb and driverb, hire ol, 802 

Vbtebxnary surgeons, 154 

ViNDionvK damages, 288 

Void contracts, 22 

at Common Law, 168 
by statute, 178 

VoiDABiiB ('ontracts, 22 

VoLBUn Hou fit injuria, 272 

W. 

WAOBBtiNG contracts. See Gaming and Waopring Oontraois- 

Vta, effect of, on contvactft with aliens, 145-116 

\V\i,BANTiBS distinguished iiom i*ondit ions, 226 

representations, 102 
in charterparties, 616, 617 
in contracts for the sale of goods, 648 
in marine insurance, 562 

\V\iBn, rights in case of artificial watercourse, 363 
natural stream, 851 
in respect of, 361 
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Wat, rights of, 868 

Wifb. See Mabbied Womek. 

"V^BBiKa-np proceedings, malicious institution, 413 
WoBXMS|r*s Compensation Acts, 626, 631, 632 
nature of, 6 

of Summons, procedure, 12 
super casum, 7 

Wbiting, when required tor simple (contracts, 52 
Wbobgful distress, 338 
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